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Purpose / Summary
To provide Council with the detailed report on the operations of Tomerong Quarry as 
resolved at the Strategy & Assets Committee meeting of 23 January 2018.
 
 

Recommendation (Item to be determined under delegated authority)
That Council receive the report and information.
 
 
 

Background
At the Strategy and Assets Committee meeting on 23 January 2018, Council resolved to do 
the following in respect of the operations at the Tomerong Quarry:

That the General Manager provide a detailed report to the Council with respect to the 
operations of Tomerong Quarry at Lot 4 DP775296, Parnell Rd Tomerong. The report is 
to include explanations, answers and assurances on the following points:

1.    Details of enforcement action and the issuing of infringements for breach of consent 
conditions since the commencement of Quarry operations, including reasons as to 
why the issue of infringements:

a.    Were determined under delegated authority and with minimal community 
consultation thereby attracting concerns from the Community about the 
transparency of the decision making;

b.    Were not applied to each individual breach; and

c.    Did not amount to the greatest possible financial penalty available.

2.    Assurance to the Community that Council has applied the same standard of 
scrutiny to the Tomerong Quarry as it has to similar operations such as the SCCCR 
Quarry at South Nowra.



3.    Assurance that the following consent conditions in relation to DA90/1912 have been 
adhered to:

a.    (6b) Base level quarrying is to keep pace with overburden stripping;

b.    (6c) Overburden to be used to revegetate the quarry walls; and

c.    (6d) Revegetation and rehabilitation to keep pace with quarrying activities.

4.    Details of any instances Council is aware of where significant tonnage of 
overburden set aside for rehabilitation has been sold off for profit by the proprietors 
of the Quarry and if this material has been purchased by the Council.

5.    Assurance that Quarry rehabilitation that occurs on the site:

a.    Will require a Development Application to allow for Community consultation and 
will consider the impact on local residents, and

b.    Will not be at the expense of Shoalhaven Ratepayers.

6.    An explanation as to why after 14 months the Council has not determined the 
Section 96 Amendment Application (DS16/1532) for the site.

7.    An explanation as to why the Mining Operation Plan D13MOP has still not been 
assessed by the Council, despite being lodged over 5 years ago.

8.    Advice as to whether the record of non-compliance of the current Quarry Operators 
will be taken into account by Council when it assesses any future Development 
Applications submitted for the site.

9.    Details of any plan known to the Council of the NSW Government transporting 
stockpiled excavation material from the M5 WestConnex Project from the old 
Marrickville Tip to the Tomerong Quarry for disposal.

 

Report
The following comments are made with respect to the questions asked:

1.    Details of enforcement action and the issuing of infringements for breach of 
consent conditions since the commencement of Quarry operations, including 
reasons as to why the issue of infringements:
a.    Were determined under delegated authority and with minimal community 

consultation thereby attracting concerns from the Community about the 
transparency of the decision making;

b.    Were not applied to each individual breach; and
c.    Did not amount to the greatest possible financial penalty available.
Prior to the 2017 compliance action on the site, there had not been any penalties 
issued to the Quarry operator. There are several questions relating to the 
development consent and this has been attached to this report to assist with 
interpretation of the issues raised (Refer Attachment 1). From the development 
consent perspective, the main issues are as follows:

 The consent only relates to the quarrying and processing of shale 
(Condition 2). It does not relate to the importation of material.

 Rehabilitation of the site (Condition 6)

 Hours of operation (Condition 11(c) and (f))

 Daily transportation off site not to exceed 1000 tonnes (Condition 14(h)).



Council staff have completed a search of the electronic documents located on 
various files and have identified complaints from the public and the Tomerong 
Community Forum with respect to the operations of the quarry. Council has 
responded to the complaints submitted and the complainants were updated once a 
position had been reached.

Like many Councils of the time, the compliance issues at Shoalhaven were dealt 
with in a conciliatory fashion. Discussions were had with the operator to change 
behaviour and there were instances where short term success was obtained, e.g. 
after Notices of Intention to serve an Order were sent. The operator generally 
complied with formal responses but unfortunately, the same issues were raised by 
the public on several occasions and this highlights that the operator fell back into 
old habits.

The compliance and complaint matters were reported to council on occasions e.g. 
June and July 2011.

Regular update reports were provided to the Tomerong Community Forum in 2011, 
2012 and 2013.

There is no denying that a conciliatory approach towards compliance will work in 
some instances. In fact this approach is still used as the first option in compliance 
action today. However, the conciliatory approach is generally a very time-
consuming method for dealing with compliance issues and different options need to 
be explored if it is unsuccessful. 

Up until 2014 when Council’s Compliance Team were formed council’s 
development planners were also charged with compliance responsibilities on top of 
their primary roles of application assessment. The compliance team first became 
involved in the Tomerong Quarry following a formal submission to a Section 96 
application in late 2016 (DS16/1532). The Compliance Team were advised of the 
concerns in an email on 10/01/2017 and this commenced the investigation. The 
investigation took six months to complete and it involved the following:

 a complete file search,

 early morning surveillance of the site to verify that trucks were entering the site 
fully loaded; and

 the interview of a number of residents.

Once sufficient background information and evidence was obtained, the EPA were 
advised of the issues and in particular the air, noise and water pollution components 
of the investigation. As the EPA were the appropriate regulatory authority (ARA) for 
this site, a joint inspection was carried out with the EPA as part of the investigation.

Following the joint inspection, Council formally requested the operator of the quarry 
to supply documents including weighbridge dockets and information on the 
materials being imported to the quarry. These directions were given under Section 
119J of the Environmental Planning and Assessment Act. It is an offence not to 
respond to these directions.

There were legal challenges on Council’s ability to ask for this information. Council’s 
legal representative responded on our behalf and the documents were submitted 
shortly thereafter.

Council’s investigation concluded in August 2017 and it resulted in the issue of 
19 penalty notices to the operator in October 2017. The penalty notices totalled 
$114,000 and this is quite a significant sum.



The penalty notices were issued under delegated authority and in accordance with 
Council’s Compliance & Enforcement Policy (POL16-233). Community engagement 
is not required for Council to take appropriate enforcement action.

Given the number of breaches identified, Council officers met with the General 
Manager, the Mayor and the Group Director to discuss possible options for this 
enforcement action. These options included the issue of penalty notices or criminal 
prosecutions in either the Land and Environment Court or the Local Court.

As there were no prior court appearances for the operator of the quarry, the extent 
of success in any court action was considered; including the likelihood of a caution 
or reduced fines for a first offence. Staff were also mindful that the quarry had 
operated for many years and the breaches were not adequately resolved because 
of the previous conciliatory approach. To act now in the Local Court or the Land and 
Environment Court may be excessive.

It was agreed Council needed to send a message and the possibility of a caution 
was not the desired outcome. The issue of penalty notices was therefore 
considered the most appropriate course of action in this matter.

It is important for Council to act as a model litigant and not be seen as issuing a 
penalty more than what a Court is likely to impose. It was therefore decided to 
group like offences together and advise the operator on the actual number of 
breaches. This approach sent a clear message that discretion had been exercised 
and it would be looked upon favourably by the Court in the event of an appeal.

The operator had the opportunity to appeal each of the 19 penalty notices. As 
Council had acted fairly, the quarry operator accepted the penalty and all have been 
paid in full. Council has not had to spend additional time and resources in the 
preparation of court documents nor was there any need to engage legal 
representation.

 
2.    Assurance to the Community that Council has applied the same standard of 

scrutiny to the Tomerong Quarry as it has to similar operations such as the 
SCCCR Quarry at South Nowra.
Both Tomerong Quarry and South Coast Concrete Crushing and Recycling 
(SCCCR) are EPA licensed premises. Both properties are regarded the same and 
any potential non-compliances are dealt with by the Appropriate Regulatory 
Authority (ARA). The EPA deal with land, air, water and noise pollution incidents 
and Council deal with matters relating to the development consent.

With respect to legal action taken against SCCCR, it is confirmed that in 2006 
action was taken against SCCCR by Normans Plant Hire Pty Limited, Tomerong 
Quarry Pty Limited and South Coast resources Pty Limited (Refer Normans Plant 
Hire Pty Limited & 2 Ors v South Coast Concrete Crushing & Recycling Pty Limited 
& Anor [2006] NSWLEC 390) (Refer attachment No.2).

Council was not party to this action and it was brought before the court due to a 
long-standing dispute with other operators concerning the validity of the mineral 
lease licenses.

The SCCCR operation was subject to 2 mineral lease licenses identified as 
5087 (ML1) and 6322 (ML2). The Court found that ML1 was subject to immunity 
under section 74 of the Mining Act 1992 and was lawful. The operation of ML2 was 
not subject to the immunity and was therefore unlawful. The immunity for ML1 
expired on 16 December 2007.

In response to the L&E Court decision, SCCCR submitted a Part 3A application with 
the Department of Planning seeking approval for the operation of ML1 and ML2 as 



designated development. The Department of Planning granted approval for the 
following on 1 December 2009.

 

(a)  The staged extraction of up to 350,000 tonnes per annum of unweathered shale 
material using drill and blast methods;

(b)  Importation and stockpiling of up to 50,000 tonnes per annum of recycled 
material; and

(c)  Importation and stockpiling of up to 125,000 tonnes per annum of blending 
materials.

Applications were submitted to and approved by Council for the following:

 The crushing and recycling of waste products for ML1 and ML2 
(DA02/3807);

 The use of a portable weighbridge in association with quarry activities for 
ML1 (DA07/1230);

 Stockpiling and storage of materials on ML2 (DA07/1321); and

 The provision of earthen bunds around the perimeter of ML2 
(DA07/1322).

DA02/3807 was approved by Council on 12 July 2003 and the latter three 
applications were approved on 24 May 2007.

Shortly after 16 December 2007 Council put SCCCR on notice of its inability to 
continue lawful supply of road base material under its contract with Council. This 
resulted in an argument over existing use rights which was subsequently upheld 
and accepted by Council following independent legal advice.

Council received complaints about the increased output at the SCCCR quarry. In 
2009, Council commenced Class 4 proceedings in the Land and Environment Court 
against SCCCR in relation to the operation of the quarry [2009-NSWLEC 197]. The 
hearing was held on 1 and 2 September 2009 before Justice Lloyd. The decision of 
the Court was handed down on 14 December 2009 and this is attached to the 
report (Refer attachment No.3).

In answer to the question put, two court actions were taken against the operators of 
SCCCR. Council was only party to the second action which related to the increased 
output activity at the quarry. In contrast, there have been no actual court cases for 
Tomerong Quarry even though there was previous evidence of complaints to 
Council about increased activity. These complaints had been dealt with by the 
issuing of Notices of Intention to serve an Order which modified operations for a 
time.

Council did have a Class 1 appeal for Tomerong Quarry based on an order it had 
issued to the operator with respect to the completion of the Tomerong Creek 
Crossing. This was settled by consent orders between the parties with both parties 
paying their own costs.

The most recent complaints to Council occurred in January 2017 following the 
submission of the Section 96 application in December 2016.

The Compliance Team have acted on these complaints and completed a full 
investigation. This resulted in the issue of penalty notices to the operators. The 
operators have also been put on notice that should the breaches continue, then 
further penalties will apply. Continued breaches may also result in Class 4 action in 



the Land and Environment Court to seek Court orders for the operator to comply 
with the terms of the consent.
 

3.    Assurance that the following consent conditions in relation to DA90/1912 
have been adhered to:
a.    (6b) Base level quarrying is to keep pace with overburden stripping;
b.    (6c) Overburden to be used to revegetate the quarry walls; and
c.    (6d) Revegetation and rehabilitation to keep pace with quarrying 

activities.
These conditions were not specifically addressed in the 2017 investigation of the 
Tomerong Quarry by the Compliance Team.

These matters have been included in the current investigation to ascertain the level 
of the quarry floor and whether the quarry has reached or is near reaching practical 
completion. This practical completion will trigger the need for a rehabilitation plan 
for the site (Refer condition 6 of DA90/1912 – Attachment No.1).

Following a meeting with representatives of the EPA and Department of Health on 
18/04/2018, a site inspection will take place soon. All the matters listed above will 
be raised as part of this inspection and investigation. A copy of the minutes relating 
to the meeting held at Council on 18/04/2018 has been distributed to Councillors 
separately and they are also attached to this report (Refer attachment No.4).

 
4.    Details of any instances Council is aware of where significant tonnage of 

overburden set aside for rehabilitation has been sold off for profit by the 
proprietors of the Quarry and if this material has been purchased by the 
Council.
It is possible that Council purchased materials other than road base and aggregates 
from the site in the past, but these details have not been specifically identified in the 
file search nor in discussions with current staff.

Council has certainly purchased road pavement and aggregates from the site as it 
has done with other quarries in the area.

Advice from Council’s Works and Services section has identified that our current 
construction and maintenance activities generate surplus topsoil and fill material. 
Council therefore meets its own needs in this area and we have no need to 
purchase it from other sources.
 

5.    Assurance that Quarry rehabilitation that occurs on the site:
a.    Will require a Development Application to allow for Community 

consultation and will consider the impact on local residents, and
b.    Will not be at the expense of Shoalhaven Ratepayers.
Conditions of Development Consent DA90/1912 require the remediation of the 
quarry. It is considered a separate development application will not be required. The 
impact on the community will be considered in Council’s assessment of the 
rehabilitation plan and community consultation will form part of the assessment.

The rehabilitation of the quarry is a requirement of the development consent and it 
is invoked once quarrying operations have ceased. If the operator or owner fail to 
submit a rehabilitation plan at the completion of quarrying operations, Council has 
the option to issue a notice and order on them to comply with the development 
consent. This will effectively force them to prepare and submit a rehabilitation plan. 



Council will then issue further orders for them to complete the works. Court action is 
also an option available to Council.

The aspect of rehabilitation will be raised as part of the future inspection of the site 
with the EPA and the Department of Health (Refer attachment No.4).

 
6.    An explanation as to why after 14 months the Council has not determined the 

Section 96 Amendment Application (DS16/1532) for the site.
The section 96 application was formally refused by Council at the development 
committee meeting held on 10/04/2018.

The determination of the section 96 modification was a lengthy process for several 
reasons. This includes public interest in the application and ‘threats’ of legal action 
from the applicant based on a deemed refusal. The applicant still has a right of 
appeal against Council’s decision.
 

7.    An explanation as to why the Mining Operation Plan D13MOP has still not 
been assessed by the Council, despite being lodged over 5 years ago.
Rehabilitation cannot go ahead without an approved plan. The plan submitted in 
2012 was deficient and the applicant was advised accordingly.
 

8.    Advice as to whether the record of non-compliance of the current Quarry 
Operators will be taken into account by Council when it assesses any future 
Development Applications submitted for the site.
Council will review any relevant non-compliances in future applications however DA 
assessment and compliance matters are generally two separate processes.

 
9.    Details of any plan known to the Council of the NSW Government 

transporting stockpiled excavation material from the M5 WestConnex Project 
from the old Marrickville Tip to the Tomerong Quarry for disposal.
Council is not aware of any plans to use the stockpiled spoil from the M5 
WestConnex project at the Tomerong Quarry.
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