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The IRS whistleblower program has
been around since the 1800s. In
December 2006, the Tax Relief and

Health Care Act made fundamental
changes to the IRS whistleblower awards
program and the relevant section of the rel-
evant section of the relevant section of
the tax code. The key change in the law
was the addition of IRC section 7623(b),
under which awards are no longer discre-
tionary. Prior to the amendment, the IRS
retained complete authority to determine
whether a reward would be paid, absent an
express and definite agreement setting forth
the claim and amount of the payment. Such
contracts are unnecessary following the
2006 amendments, an administrative or
judicial as the IRS is obligated to pay a
15% to 30% award (of the collected pro-
ceeds) if it commences an administrative
or judicial action against a taxpayer based
on the tips furnished by the whistleblow-
er [see IRC section 7623(b)(6)(A)]. 

In addition to providing greater incen-
tives to whistleblowers, the Tax Relief and
Health Care Act required the IRS to estab-
lish a Whistleblower Office for process-
ing whistleblower award applications
received on or after December 20, 2006.
More recently, the U.S. Treasury Depart-
ment issued new regulations, effective
August 12, 2014, to implement IRC sec-
tion 7623. Those regulations apply gener-
ally to claims that are open as of the effec-
tive date. 

Initiating a Whistleblower Claim
Applications for whistleblower awards

are made by submitting IRS Form 211,
Application for Reward for Original Infor-
mation, to the IRS Whistleblower Office.
Among the other information requested
under IRS Form 211, the whistleblower
must provide: 1) specific and credible

information regarding the taxpayer or enti-
ties that the whistleblower believes have
failed to comply with tax laws and that will
lead to the collection of unpaid taxes; 2)
supporting documentation (such as books
and records) to substantiate the claim or a

description of such documents and their
location if not in the whistleblower’s pos-
session; 3) a description of how the infor-
mation forming the basis of the claim came
to the whistleblower’s attention, how it was
acquired, and the whistleblower’s rela-
tionship to the taxpayer; and 4) facts sup-
porting the amount the whistleblower’s
claims is owed by the taxpayer. 

Eligibility for Whistleblower Awards
If the whistleblower planned and initi-

ated the actions that led to the underpay-
ment of tax, then the IRS Whistleblower
Office has discretion to reduce the award.
If the whistleblower is “convicted of crim-
inal conduct arising from his role” in the
tax crime, the whistleblower is not eligi-
ble to receive any award [IRC section
7623(b)(3)]. A whistleblower who took

part in the action that led to the under-
payment of tax, or who benefitted from
those actions, is still entitled to an award
as long as he did not “plan or initiate” the
action. No employees of the Treasury
Department are entitled to such rewards,

nor are other federal employees, if the
information submitted to the IRS came to
their knowledge during the course of offi-
cial duties [Treasury Regulations section
301.7623-1(b)(2)(i)-(ii)]. In addition,
under the regulations effective August 12,
2014, any “individual who is or was
required by Federal law or regulation to
disclose the information or who is or
was precluded by Federal law or regula-
tion from disclosing the information” is
ineligible to receive a whistleblower
award” [Treasury Regulations section
301.7623-1(b)(2)(iii)].

Determining the Amount 
of a Whistleblower Award

Under IRC section 7623(b), the IRS is
now required to award an informant at least
15%, and a maximum of 30%, of all taxes,
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interest, and penalties (excluding criminal
fines) recovered by the IRS as a result of
the information received, or up to 10%
where the informant provided “less sub-
stantial contribution” [IRC section
7623(b)(1)-(2)]. Amounts collected subject
to the whistleblower reward include crim-
inal restitution for tax ordered by the court.
No award will be given, however, to a
whistleblower whose information leads to
a denial of a refund claim. 

The new award incentives under IRC
section 7623(b) are available only in cases
where the tax liability, penalties, and inter-
est uncovered as a result of the informant’s
tip exceed $2 million and where the tar-
get taxpayer has annual gross income
exceeding $200,000 for any taxable year
subject to the whistleblower claim [IRC
section 7623(b)(5)]. If either of these mon-
etary thresholds is not met, the informant
is limited to the 15% discretionary award
available under IRC section 7623(a). The
amount and payment of discretionary
awards under section 7623(a) for infor-
mation received prior to August 12,
2014, will be paid under the rules provided
in Chapter 25 of the Internal Revenue
Manual. 

Treasury Regulations section 301.7623-
4, which contains the rules for determin-
ing the amount and payment of awards,
applies to claims for awards under IRC
section 7623(b) that are open as of August
12, 2014, as well as information submit-
ted after that date. Treasury Regulations
section 301.7623-4(b) provides positive
and negative factors to be considered
when determining where in the award
range a whistleblower award should fall.
Positive factors include whether the
whistleblower provided prompt notifica-
tion of the noncompliance; whether the
whistleblower identified an issue or trans-
action of a type not previously known to
the IRS; whether the whistleblower pro-
vided the information in clear and orga-
nized manner, such that it saved the IRS
work and resources; whether the infor-
mation provided identified assets of the
taxpayer that could be used to pay liabil-
ities; and whether the information pro-
vided identified taxpayer behavior that the
IRS was unlikely to identify. Negative
factors include whether the whistleblow-
er delayed providing information to the
IRS, whether the whistleblower was

involved in the tax noncompliance, and
whether the whistleblower directly or indi-
rectly profited from the underpayment of
tax or tax noncompliance. 

The starting point for the Whistleblow-
er Office’s award analysis will be the statu-
tory minimum of 15% of collected pro-
ceeds. Then, the Whistleblower Office may
increase the award percentage to 22% or
30% based on its analysis of the presence
and significance of positive factors. Next,
the Whistleblower Office may decrease that
enhanced award percentage based on its
analysis of the presence and significance
of negative factors. Using this approach,
the Whistleblower Office will determine
awards of 15%, 18%, 22%, 26%, or 30%
of collected proceeds. This analysis cannot
be reduced to a single mathematical equa-
tion, as factors are not exclusive and not
weighed; the absence of negative factors
does not necessarily mean that the award
percentage will be larger than 15%.  

Payment of Whistleblower Awards
The payment of whistleblower awards

will not be made until all taxes, penalties,
interest, additions to tax, as well as addi-
tional amounts that are ultimately deter-
mined to be owed to the IRS, have been
collected. This often takes several years.
The Whistleblower Office confirms that
whistleblower awards issued less than three
years after submission of information are
extremely rare. Currently, the IRS Whistle-
blower Office is testing a proposal to eval-
uate the benefits and costs of providing
annual status information on open whistle-
blower claims. Under the pilot proposal,
beginning in March 2015, the Whistle-
blower Office will send letters to a random
sample of whistleblowers who have claims
that have been open for at least three years,
informing them that the IRS still has their
claim under consideration. 

Outstanding Issues
Despite recent amendments and

improvements to the IRS’s whistleblower
program, many issues still plague the
Whistleblower’s Office. Whistleblowers
often submit extensive documentation to
the IRS Whistleblower Office, but subse-
quently live in an information vacuum for
years: Following a submission, the IRS will
not provide whistleblowers with any infor-
mation regarding actions it is considering

or has already taken. Furthermore, it often
takes years before a whistleblower is issued
an award, and if the IRS is unable to col-
lect from the offending taxpayer, the
whistleblower will not receive any award,
regardless whether the information pro-
vided directly resulted in a civil examina-
tion or criminal indictment. The IRS
Whistleblower Office has also been criti-
cized for asserting hypertechnical argu-
ments in order to deny awards to whistle-
blowers who may have put themselves at
personal risk for the public good.

More communication and interaction
with whistleblowers and their representa-
tives would be a very important improve-
ment for the IRS Whistleblower Office.
In the author’s opinion, the IRS should
welcome the help of whistleblowers; it
should make use of whistleblowers’ exper-
tise and their intimate knowledge of the
facts at issue, and—in limited circum-
stances—even allow whistleblowers to
assist the IRS in their investigations.     q
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