
A client calls his long-time, trusted accountant,
and nervously says: “There is something I need to
talk to you about. Can I come in to see you? I don’t
want to talk about it over the telephone.” Should
the accountant make this appointment and hear
what he has to say? If she does decide to listen to
the confession, and the client tells her that for
many years, he has had a large bank account in
Switzerland that he has kept a secret from her, is
this information confidential? Is it privileged?
Does the answer depend on whether the client is
being audited, under criminal investigation, or
just wanting guidance on how to become compli-
ant? The answers to these questions are not simple
or self-evident. The AICPA Code of Professional
Conduct, the anti-disclosure rules of Sections
6713 and 7216, Circular 230, and the accountant-
client privileges under Kovel1 and Section 7525
create a tangle of seemingly contradictory rules re-
garding client confidentiality and privilege. An
understanding of the overlap and the distinctions
between confidentiality and privilege, the param-
eters of the accountant-client privileges, and the
accountant’s ethical obligations is essential to
properly advise clients as to whether communica-
tions are confidential and/or privileged, and to

avoid unwittingly becoming a witness against
one’s own client. This article discusses the sources
of nondisclosure rules and privileges that apply to
accountants, and how those rules fare in the face
of a government investigation or audit.

Rules protecting client confidentiality
The AICPA Code of Professional Conduct Rule
301.01 provides that “[a] member in public prac-
tice shall not disclose any confidential client infor-
mation without the specific consent of the client.”
Confidentiality is “the cornerstone of a trusting
relationship” between the accountant and the
client, and is essential because accountants “de-
pend upon the free transfer of information from
clients and employers in order to properly per-
form their jobs.”2

The Code also protects clients against dis-
closure of tax return information. Sections
6713 and 7216 prohibit any person “who is en-
gaged in the business or preparing or providing
services in connection with the preparation of ”
tax returns from disclosing any information
furnished to him or her “for, or in connection
with, the preparation of any such return, or
uses any such information for any purpose
other than to prepare, or assist in preparing,
any such return.” The civil penalty for a viola-
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tion of this rule is $250 per violation, and up to
$10,000 in any calendar year.3 The criminal
penalty for knowingly or recklessly violating
these rules is a misdemeanor, which includes a
fine of up to $1,000 and up to one year impris-
onment.4
Exceptions to client confidentiality. Based on

the above-described rules, a client may believe
that his or her accountant is not permitted to re-
veal otherwise confidential information. This may
be true with respect to third parties other than the
government, but these confidentiality and nondis-

closure rules give way in the face of a lawful re-
quest by the IRS or other government agency.
AICPA Rule 301.01, by its own terms, yields

to “the member’s obligation to comply with a
validly-issued and enforceable subpoena or
summons.” Likewise, the civil and criminal
nondisclosure provisions of the Code contain
exceptions when the disclosure is made under
any other provision of the Code or pursuant to
a court order.5Regulations further provide that
these penalties do not apply when the disclo-
sure is made pursuant to a grand jury sub-
poena, a congressional subpoena, administra-
tive orders from certain licensing agencies,

written requests from an ethics committee or
board investigating the conduct of the preparer,
or a written request from the Public Company
Accounting Oversight Board in connection
with inspections or investigations under The
Sarbanes-Oxley Act of 2002, 15 U.S.C., section
7215, et seq.6
It is clear that based on these exceptions to

confidentiality and nondisclosure, if there is a
court order, grand jury subpoena, or other sim-
ilar lawful request for information, the ac-
countant cannot avoid disclosure on the
grounds of confidentiality. In addition, ac-
countants also must comply with practically
any informal request for information from the
IRS. Circular 230, which applies to all persons
who practice before the IRS,7 states that a prac-
titioner may not refuse to submit documents or
other information properly and lawfully re-
quested by the IRS “unless the practitioner be-
lieves in good faith and on reasonable grounds
that the information is privileged.”8 The Office
of Professional Responsibility can bring pro-
ceedings for sanctions against the practitioner
for violating this provision.9 There may be
times when a client does not want otherwise
confidential information divulged to the IRS,
but the representative is obligated to do so by
Circular 230. In such a situation, if there is no
good faith claim of privilege to protect disclo-
sure, and the client refuses to consent, the rep-
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1 296 F.2d 918, 9 AFTR2d 366 (CA-2, 1961).
2 Art. VI, Code of Professional Conduct of the New York State

Society of Certified Public Accountants.
3 Section 6713(a).
4 Section 7216(a).
5 Sections 6713(b), 7216(b).
6 Reg. 301.7216-2(f). Other exceptions include disclosure (1)

to another employee to assist in the preparation of the return
or in the provision of auxiliary services to the taxpayer; (2) if
the relevant information was obtained independently; (3) to
an employee of the IRS in connection with an investigation
by the IRS or a proceeding before a court; (4) to report the
commission of a crime; (5) to the taxpayer’s fiduciary after
the taxpayer dies, becomes incapacitated, or insolvent; (6)
due to the return preparer’s incapacity or death, and (7) with
the formal consent of the taxpayer. Regs. 301.7216-2,
301.7216-3; Rev. Proc. 2013-14, 2013-3 IRB 283 (provid-
ing form and contents for disclosure consents). Preparers
also may maintain a list of clients to send out marketing and
educational materials, to produce statistical compilations for
marketing, business planning, and other purposes, and to
permit disclosure for quality, peer, or compliance reviews.
See also Rev. Rul. 2010-5, 2010-1 CB 312 (2009) (outlining
permissible disclosure by a tax return preparer to a provider
of professional liability insurance).

7 “Practice before the Internal Revenue Service” is broadly de-
fined to include “all matters connected with a presentation”
to the IRS. 31 C.F.R., section 10.2(4). Effective 2/2/11, Cir-
cular 230 also covers “tax return preparers,” as defined in
Section 7701(a)(36). In Loving,  917 F.Supp.2d 67, 111
AFTR 2d 2013-589 (DC D.C., 2013), which is on appeal to
the D.C. Circuit, the district court held that Treasury’s expan-

sion of the definition of “practice before the Internal Revenue
Service” to include tax return preparers exceeded its statu-
tory authority and enjoined enforcement of Circular 230 pro-
visions related to tax return preparers.

8 31 C.F.R. section 10.20(a)(3) (emphasis added).
9 See 31 C.F.R. sections 10.50, 10.52(a).
10 www.irs.gov/uac/2012-Offshore-Voluntary-Disclosure-Pro-

gram.
11 This ruling is discussed (and reprinted) in Cohn and Heller-

stein, “Can a Client Forbid an Accountant from Talking to the
Prosecution?,” NYLJ, 8/15/89, p 1.

12 An accountant may also want to consider whether the work
product privilege protects documents prepared “in anticipa-
tion of litigation” from disclosure. See e.g., Deloitte, LLP,
610 F.3d 129, 106 AFTR 2d 2010-5053 (CA-D.C., 2010);
Textron, Inc. & Subs. 577 F.3d 21, 104 AFTR 2d 2009-5719
(CA-1, 2009); Wells Fargo,  112 AFTR2d 2013-5380 (DC
Minn., 2013).

13 68 F.3d 1495 (CA-2, 1995).
14 Cavallaro,  284 F.3d 236, 89 AFTR2d 2002-1699 (CA-1,

2002); see also Hatfield,  2010 WL 183522 (DC. N.Y., 2010)
(The accountant’s “inexplicable retention by [the defen-
dant’s] personal lawyers, rather than the Company, cannot
magically transform routine corporate accounting work into
a protected Kovel relationship.”).

15 The term “federally authorized tax practitioner” is defined as
“any individual who is authorized under federal law to prac-
tice before the Internal Revenue Service,” and generally in-
cludes certified public accountants, and certain agents and
actuaries enrolled to practice before the Service; Sections
7525(a)(1), (a)(3)(A).

Assuming a lawful request for information is
issued, the only defense to disclosure to the
government is a bona fide claim of privilege.



resentative presumably must withdraw from
the representation.
There are also circumstances in which the

IRS or a prosecutor may want to informally in-
terview the accountant. One common example
is when a prosecutor first seeks to interview the
accountant before presenting the accountant’s
testimony to a grand jury. Similarly, a revenue
agent may ask for an informal interview of the
accountant to verify information provided by
the taxpayer. Requests for informal interviews
have become more common recently in con-
nection with “opt outs” in the Offshore Volun-
tary Disclosure Program10 when the revenue
agent will simply call up the accountant and ask
whether the taxpayer told him or her about the
foreign bank account, and, if so, to provide the
details of those conversations. Several years
ago, the New York State Society of Certified
Public Accountants took the position that, un-
less the client consents to the interview, such
interviews, which are not compelled by statute
or by subpoena, violate the AICPA Code of
Professional Conduct 301.11 There is also a
question of whether such an interview would
violate Sections 6713 and 7216. Since the an-
swer is not entirely clear, an accountant faced
with this dilemma may want to request that the
government official issue a summons or sub-
poena so that the accountant’s disclosure can-
not be characterized as voluntary.

The accountants’ “privileges”
Assuming a lawful request for information is is-
sued, the only defense to disclosure to the govern-
ment is a bona fide claim of privilege. Two types of
privilege may protect communications between
an accountant and his or her client: the Kovel priv-
ilege and the accountant-client privilege of Sec-
tion 7525.12 Both of these privileges are limited,
however. The Kovel privilege can be a strong de-
fense to disclosure, but it applies only in limited
circumstances and not to routine client communi-
cations related to day-to-day accounting services
or current tax return preparation. Additionally, as
discussed below, the Section 7525 privilege is so
limited in application, as to be practically mean-
ingless.
Kovel: More than just being on an attorney’s

‘payroll.’ There is a misperception that if an ac-
countant is working for an attorney, communica-
tions with the client are automatically privileged.
This is not the case, and for the attorney-client
privilege to apply, certain specific requirements

must be met. The Kovel privilege, as it is com-
monly known, extends the attorney-client privi-
lege to the accountant in certain circumstances. In
Kovel, the Second Circuit held that an accountant
retained by an attorney to assist in understanding
the tax law is similar to a translator of a foreign
language: the accountant is interpreting the books
and records so that the attorney can understand
the facts. In Adlman,13 the same court provided a
blueprint for an effective Kovel arrangement: 
1. The accountant must be retained by the attor-
ney, not the client.

2. There must be a separate written retention
agreement between the attorney and the ac-
countant.

3. The accountant must bill separately for the
Kovel matter, and bill the attorney, not the
client.

4. The accountant’s files for the Kovelmatter must
be segregated from other accounting work.
If these conditions are satisfied, the commu-

nications with the accountant come under the
attorney’s umbrella of attorney-client privilege.
Worth noting, however, is that the court in
Kovel additionally required that the accountant
must be “necessary, or at least highly useful, for
the effective consultation between the client
and the lawyer which the privilege is designed
to permit.” As later noted by the First Circuit,
“merely by placing an accountant on the pay-
roll, does not, by this action alone, render com-
munications between the attorney’s client and
the accountant privileged.”14

Section 7525: The privilege that applies only

when not needed. Section 7525(a), referred to here
as the “accountant-client privilege” extends the
common law attorney-client privilege to “federally
authorized tax practitioners.”15 Section 7525 may
be the most useless provision in the Code, since it
does not apply when the client actually needs it,
such as during a criminal investigation. Section
7525 applies only in noncriminal tax proceedings
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before the IRS and in the federal courts when the
IRS is a party.16 Thus, the privilege does not pro-
tect against disclosure of communications in
criminal investigations or proceedings or against
disclosure of information to any regulatory body
other than the IRS. For example, in Doe v Wa-
chovia Corp.,17 the court held that the Section 7525
privilege did not apply to a bank and its clients,
even though the bank had implemented tax ad-
vice regarding tax shelters, because there was no
proceeding in which the U.S. had administratively
appeared, and a summons issued to a bank, as op-
posed to the taxpayer, was not characterized as a
“tax proceeding before the Service.” Moreover, the
IRS’s position is that the Section 7525 privilege
will not apply in a criminal proceeding even if the
communication originated in the context of a civil
matter or proceeding.18

As noted above, Section 7525 is based on the
common law attorney-client privilege. Thus,
any type of communication that is not privi-
leged under the attorney-client privilege like-
wise will not be privileged under the account-
ant-client privilege.19 Under the common law
attorney-client privilege, a communication to
an attorney is privileged only when the attorney
was consulted for the purpose of obtaining
legal advice or services, and not when the con-
sultation was for purposes of obtaining per-
sonal, financial, or business advice.20

One issue that has generated conflicting
opinions in the courts is whether communica-
tions related to tax return preparation services

are ever privileged. Some courts in older cases
have held that an attorney who prepares tax re-
turns for a client is performing legal services
and have upheld claims of privilege.21 Other
more recent decisions have held that preparing
tax returns is inherently an accounting service
and not privileged.22 A recent example is
Spencer,23 in which the court found that com-
munications related to a CPA’s tax return prepa-
ration services were not privileged and the CPA
was required to testify against his client at the
criminal trial of the client. Criticism of the de-
cisions treating tax return preparation services
as not involving legal advice includes one com-
mentator’s opinion that “The tax law is com-
plex, and its application involves careful analy-
sis of the client’s transactions. . . To characterize
tax return preparation when done by a lawyer
as ‘an accounting service’ or “scrivener’s work’
simply reflects a misunderstanding by the
courts of the legal determinations involved in
such a task.”24 The question then arises, in light
of state bar rules prohibiting non-lawyers, in-
cluding accountants, from engaging in the
practice of law, what, if anything, Congress ac-
complished by enacting Section 7525.25 If the-
Section 7525 privilege applies only to account-
ants engaged in activities that resemble those of
lawyers, few, if any communications are pro-
tected by the accountant-client privilege.
Another issue that arises in connection with

the assertion of the accountant-client privilege
for communications with a tax return preparer
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16 Section 7525(a)(2).
17 268 F.Supp.2d 627, 92 AFTR2d 2003-5125 (DC N.C.,

2003).
18 General Litigation Bulletin 200017039.
19 Bisanti,  414 F.3d 168, 96 AFTR2d  2005-5092 (CA-1,

2005); BDO Seidman,  337 F.3d 802, 92 AFTR2d 2003-
5443 (CA-7, 2003).

20 See e.g., Evergreen Trading, LLC, 100 AFTR2d 2007-7163
(Fed. Cl. Ct., 2007) (accountant’s advice relating to invest-
ments not privileged under Section 7525.); NXIVM Corp. v.
O’Hara,  241 F.R.D. 109 (DC N.Y., 2007) (when business de-
cision required both legal and business considerations, busi-
ness aspects of decision were not protected by attorney-
client privilege simply because legal considerations were
also involved); see also Bisanti, note 19 supra (“routine” ac-
countant-client communications are not privileged).

21 Colton,  306 F.2d 633, 10 AFTR 2d 5311 (CA-2, 1962);
Summe,  208 F. Supp. 925, 10 AFTR 2d 6152 (DC Ky.,
1962).

22 See also Richey,  632 F3d 559, 107 AFTR2d 2011-573 (CA-
9, 2011) (communication related to the preparation and
drafting of appraisal for submission to the IRS was not priv-
ileged because not made for the purpose of providing legal
advice); Valero Energy Corp, 569 F3d 626, 103 AFTR2d
2009-2683 (CA-7, 2009) (information gathered to facilitate
filing of tax return is not covered by practitioner privilege, re-
gardless of whether information actually is reported on the
return); but see Abrahams,  905 F.2d 1276, 66 AFTR2d 90-

5125 (CA-9, 1990) (“Although communications made solely
for tax return preparation are not privileged, communications
made to acquire legal advice about what to claim on tax re-
turns may be privileged”).

23 700 F.3d 317 (CA-8, 2012),
24 Graves, “Attorney Client Privilege in Preparation of Tax Re-

turns: What Every Attorney/Preparer Should Know,” 42 Tax
Law 577 (1989).

25 See Smith, “Unauthorized Practice of Law: A Law of the
Lawyers, by the Lawyers, and for the Lawyers,” 23 U. Fla. J.
L. & Pub. Pol’y 373 (December 2012).

26 237 F. Supp.2d 35, 91 AFTR2d 2003-317 (DC D.C., 2002).
27 Emphasis added.
28 Section 7525(b); P.L 108-357, 118 Stat. 1418, 1581, Sec-

tion 813(a) 10/22/04).
29 “Tax shelter” is defined by reference to Section

6662(d)(2)(C)(ii) as a partnership or other entity, investment
plan, or arrangement, or any other plan or arrangement if a
significant purpose thereof is the avoidance or evasion of
federal income tax.

30 132 TC 347 (2009).
31 H. Conf. Rept. 105–599, at 269 1998–3 CB 747, 1023
32 569 F.3d 626, 103 AFTR2d 2009-2683 (CA-7, 2009).
33 See also Salem Financial Inc.,  109 AFTR2d 2012-604 (Fed.

Cl. Ct., 2012) (“promotion” of a tax shelter does not include
implementation so that once the taxpayer has entered into
the transaction, the communications may be privileged).



is whether those communications were made
“in confidence.” It is well-settled that the attor-
ney-client privilege is inapplicable to state-
ments made “for publication,” i.e., which the at-
torney and the client intended to disclose to
others rather than to preserve as confidential.
The government thus frequently takes the po-
sition that statements made to a tax return pre-
parer are not privileged when it was intended
that the information would be disclosed on the
tax return.
A harsh example of the limited view of priv-

ilege for tax return preparation services can be
found in KPMG, LLP,26 in which the account-
ing firm produced hundreds of boxes of docu-
ments in response to IRS summonses, but ini-
tially refused to turn over documents that it
believed were protected by the Section 7525
privilege. After an in camera review, the court
found that no documents were privileged be-
cause they were “written in conjunction with
the preparation of a tax return.” The court even
applied this reasoning to a seemingly privileged
confidential opinion letter from KPMG to one
of its clients which was prefaced with the state-
ment: “You have requested our opinion regard-

ing the U.S. federal tax consequences of certain
investment portfolio transactions that have
been concluded by you. . . .”27

Section 7525 also does not apply to any writ-
ten communication between a federally-au-
thorized tax practitioner and any person in
connection with the promotion of any tax shel-
ter.28 Formerly, this exception to the privilege
applied only to communications regarding cor-
porate tax shelters. Now, the exception applies
to any communications in connection with the
“promotion” of direct or indirect participation
in any “tax shelter.”29Courts have struggled with
the meaning of “promotion” in Section 7525(b).
In Countryside Limited Partnership,30 the Tax
Court held that a taxpayer’s meeting minutes
did not have to be disclosed to the IRS because
the accountant was not engaged in “promotion”
of a tax shelter when advising as to partnership
redemptions and associated transactions. The
court looked to the conference report accom-
panying the legislation enacting Section
7525(b), which stated that “the Conferees do
not understand the promotion of tax shelters to
be part of the routine relationship between a
practitioner and a client.”31 The Tax Court
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HOW WOULD YOU RULE?
In 2007, Brad decided to develop and subdivide
property he owned. In 2008, he paid land-use
professionals to prepare a subdivision plan to
submit to the town board for approval, and by
the end of 2009, the board approved a prelimi-
nary plan. Meanwhile, a change in the state wet-
land laws resulted in a decrease in the amount of
acreage that could be developed. This combined
with a severe decline in the housing market
caused him to abandon his development plans as
then formulated. Although he hoped to revive
efforts to develop the land in the event of an eco-
nomic recovery, by 2013, he had abandoned the
development. For 2009, can Brad claim business
expense deductions relating to his payments for
the land-use professionals’ services ?

Solution: No. Chen,  TC Summary Opin-
ion 2014-6.
Brad was not in the business of developing

and selling property when no lots were sold
and no final subdivision plans were ever sub-

mitted. All of his development activity was
devoted to planning and not to the sale and
actual subdivision of property. Therefore, any
expenditures relating to the property were not
currently deductible in 2009 under Sections
162 and 195 unless the development was
completely abandoned in that year.
Although the change in the wetland laws

required Brad to abandon the development
project in 2009 as then formulated, the
change did not affect development efforts in a
way that would require a complete abandon-
ment of the project. Despite the law change,
Brad continued, near the end of 2009, to seek
approval for preliminary subdivision plans,
and he hoped to revive development efforts
when the economic climate improved. Al-
though Brad may have since abandoned the
project, he had not completely abandoned it
in 2009 and thus was not entitled to an aban-
donment loss deduction for that year.



found that the accountant and the taxpayer had
a “long-standing, ongoing, and hence, routine
relationship,” and that the IRS had failed to
show that the accountant had “crossed the line
from trusted adviser to promoter.”
Taking the opposite position based on the

same conference report, the Seventh Circuit in
Valero Energy Corp.,32 interpreted the tax shel-
ter exception of Section 7525(b) more broadly.
The court observed that nothing in the defini-
tion of “tax shelter” is limited to “cookie-cutter
products peddled by shady practitioners. . . . In-
stead, the language is broad and encompasses
any plan or arrangement whose significant pur-
pose is to avoid or evade federal taxes.” The
court thus held that the tax shelter exception
applied and that the documents at issue were
not privileged.33

Another area in which Section 7525 has not
provided much help is in protecting the confi-
dentiality of client identity. In BDO Seidman,34

the IRS issued summonses to the accounting
firm pertaining to various alleged tax shelters
that it promoted. The summons demanded the
production of documents identifying the in-
vestors in the transactions, the dates on which
the investors acquired their interests, and all in-
vestor lists maintained by BDO. A group of un-
named BDO investors intervened in the sum-
mons enforcement action, and argued that
their identities were protected from disclosure
to the IRS under Section 7525. Specifically, the
investors asserted that the IRS already knew the

substance of the tax advice rendered to the in-
vestors by BDO, and, therefore, the disclosure
of the names of the recipients of that advice
would reveal all material aspects of the privi-
leged communications between BDO and its
clients. The court recognized that identity may
be privileged under Section 7525, but only if:
(1) the client was seeking advice from a tax
practitioner; (2) the communication was made
in confidence and for the purpose of seeking
legal advice; and (3) revealing the identity
would result in revealing the motivation for
seeking representation. The Seventh Circuit
concluded that the investors’ identities were not
privileged because the reportable transaction
registration and list maintenance requirements
of Sections 6111 and 6112 precluded any “ex-
pectation of confidentiality” under Section
7525 in any communications between BDO
and its clients regarding potential tax shelters.
The court ruled that the investors could not
have reasonably believed that their identities
and financial arrangements would remain con-
fidential in light of the statutory requirements
for the disclosure of this very information
under Sections 6111 and 6112.35

So, should you listen?
As this discussion has hopefully made clear, it may
be in the best interest of both the accountant and
his or her client for the accountant not to listen to
the client’s confession. Instead, the client should
be referred to an attorney to learn about the prob-
lem first. Then, if possible, the client can return to
the accountant once a valid and proper Kovel
arrangement has been formed. Otherwise, if the
problem is criminal, the accountant may someday
be forced to repeat the conversation to criminal
investigators. n
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34 Note 19, supra.
35 See also Reiserer,  479 F.3d 1160, 99 AFTR2d 2007-1438

(CA-9, 2007) (attorney-client privilege did not protect attor-
ney’s trust account containing client names and other ac-
counts from disclosure pursuant to IRS summons in con-
nection with investigation of attorney as a possible promoter
of abusive tax shelters even though disclosure of clients’
identities might cause them to become IRS targets).


