Where have we got to with Brexit?
Things are changing rapidly as the Brexit process moves forward, with new analyses and issues emerging
almost weekly. By the time you read this, I am sure there will be new information and developments
about the UK’s exit from the EU. However, this newsletter aims to provide an overview of where we are
at the moment.
It has been a tumultuous 23 months since the EU referendum and astonishingly we still have a lack of
clarity over the Government’s negotiating position and how they will deliver their so called “bespoke”,
“deep and special” future relationship with the EU.
We know the Government have set out a number of “red lines” on areas they do not wish to be party to.
However, it is virtually impossible to reconcile their rhetoric with the realities of issues such as protecting against a hard Irish border and leaving the Customs Union.
Update of Brexit Negotiations
The negotiations are taking a phased approach and have moved onto Phase 2 which relates to
‘transitional arrangements’ and ‘the framework for the future relationship’ (preliminary and preparatory
discussions about a future trade agreement, however a trade deal can only be signed once the UK has
actually left the EU.)
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Phase 1

The first phase of negotiations dealt with protecting the rights of EU citizens in the UK and UK
citizens in EU Member States; the financial settlement (also known as the ‘divorce bill’); the border
between Ireland and Northern Ireland; and other
separation issues such as Euratom and the EU’s
third party agreements.
On 15 December 2017 the EU deemed that
“sufficient progress” had been made in the negotiations for the EU and the UK to move on to the
second phase. However, this came after intensive discussions and an ultimatum from the EU’s Chief Negotiator, Michel Barnier. He gave the UK two weeks to come up with proposals which would satisfy the
EU as well as the Irish Government in relation to the border issue. At the last minute there was also some
politicking with the DUP interfering in the negotiations before progress was eventually made.

A Joint Report was published by the EU and UK which set out the progress that had been made during
Phase 1.

What was agreed in Phase 1?
Citizens’ Rights


EU citizens in the UK and UK citizens in the EU will continue to have their rights to live, work and
study in their respective host country. The agreement also included provisions for family reunion
rights for relatives, however future partners or spouses would be subject to national immigration
law.



UK Courts will be in charge of guaranteeing the rights over EU citizens in the UK and will be able to
refer complex cases to the European Court of Justice for eight years after Brexit if needed.



Despite a “common understanding” on some of these issue, there are gaps with regards to whether
UK citizens will retain freedom of movement rights. There is no guarantee that if a UK citizen moves
from one EU State to another, they will be able to maintain all of their rights after Brexit.

The Financial Settlement


No specific amount was announced, although some Downing Street sources anticipate between
£35bn - £39bn, while others expect around £50bn. The Joint Report simply set out how the bill
would be calculated.



It was agreed that the UK will pay for its share of the current EU budget up until the end of 2020.
Furthermore, it will be reimbursed from what has been paid to the European Investment Bank and
the European Central Bank.



The UK will not pay for the relocation of the two London-based EU agencies - the European Medicines Agency and the European Banking Authority.
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Irish Border


Both sides agreed that the Good Friday Agreement was of paramount importance and must be protected in all its parts.



There was a commitment to “protecting North-South cooperation and to its guarantee of avoiding
a hard border.”



If this is not possible through the overall EU-UK relationship, the UK will “propose specific solutions
to address the unique circumstances of the island of Ireland.”



“In the absence of agreed solutions, the United Kingdom will maintain full alignment with those
rules of the Internal Market and the Customs Union which, now or in the future, support NorthSouth cooperation, the all island economy and the protection of the 1998 Agreement.”

Although some broad agreement has been made on these issues, there are still areas where significant
progress is required. The Joint Report has set out some of the objectives both sides would like to aim for,
however there is sparse detail on how they will actually achieve their goals – this is particularly difficult on
the Irish Border. If there is no agreed solution on this issue, the Government have said they will maintain
“full alignment” with the Single Market and Customs Union. There is much focus on what this term actually
means and as yet we are none the wiser – but it could easily be interpreted as Northern Ireland staying in
the Customs Union.

Recognition of how important the integrity of the Good Friday Agreement is may seem to be a constructive
step. However, this concept of full regulatory alignment remains ambiguous and is not explained in the
Joint Report or by the UK Government.

We know that the Prime Minister intends to take us out of the Customs Union but this means a hard border would be imposed on the island of Ireland. By leaving the Customs Union, the border between Ireland
and Northern Ireland would become an external border for the EU Single Market and the Customs Union.
This would mean checks on goods going into Ireland to protect the EU’s Single Market from goods the UK
exports. These goods could be below EU safety levels and standards once the UK begins trading with third
countries, consequently they will need to be checked before passing into an EU member state.
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In May 2017, Michel Barnier said that:
I understand the Union's role in strengthening dialogue
in Northern Ireland and supporting the Good Friday
Agreement. European integration helped to remove
borders that once existed on maps and in minds. Brexit
changes the external borders of the EU. I will work with
you to avoid a hard border. The UK's departure from the
EU will have consequences. We have a duty to speak
the truth. Customs controls are part of EU border management. They protect the Single Market. They protect
our food safety and our standards. But I already said
many times: nothing in this negotiation should put
peace at risk.
You can read more about the border issue here.
In short, without an explanation of what full alignment means, it is difficult to foresee how the UK can
leave the Customs Union and simultaneously avoid a hard border in Ireland.
Phase 2
Transition

The second phase of Brexit talks were dominated by discussions surrounding the “transition period” also
referred to as the “implementation period.” This is essentially to give the Government more time to negotiate the final details of future arrangements with the EU on issues such as trade and security as well as a
host of other matters. During the Prime Minister’s speech in Florence, she said that:
“during the implementation period access to one another’s markets should continue on current terms and
Britain also should continue to take part in existing security measures.”
The Prime Minister suggested the UK will remain part of the Single Market and Customs Union during the
transition period. The UK can only sign and implement a new trade agreement with the EU once it officially
leaves the bloc. So the aim of a transitional period is to provide businesses with continuity to minimise disruption of adjusting to a new relationship. This way businesses will have time to prepare for the new regime and will only have to adapt to new rules and regulations once. The Joint Report called for an agreement on transitional arrangements as early as possible in 2018.
The EU has stated that the “transitional arrangements must be clearly defined and precisely limited in
time.” Michel Barnier, has said that the transition period should end by 31 December 2020 as this is the
last day of the EU’s current seven-year budget. On the other hand, Theresa May said she hoped this would
be around two years.
Three of the key points agreed on for the Transitional Period in March were:
1.

It will last from 29 March 2019 to 31 December 2020.

2.

EU citizens who arrive during the transitional period will enjoy the same rights and guarantees as
those who have arrived before Brexit. The same will apply to UK citizens living in EU member states.

3.

The UK will be able to negotiate, sign and ratify its own trade deals with third countries during the
transition period.
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The deadline for negotiations to be fully completed is 29 March 2019. There is still the substantial issue of
the framework for the future relationship which needs to be agreed on. Not only this, a vote on the final
deal by both Houses of Parliament, the European Parliament and a qualified majority (72% of the 27 member states, representing at least 65% of the total population of the 27 member states) from the Council of
the EU is needed to conclude the agreement.
Michel Barnier wants the framework for the future relationship between UK and EU to be agreed on by
October so that it can go to the European Parliament to be looked at. As you can imagine time is at premium during these negotiations.
Discussions have recently begun on the future relationship, however there is a lengthy list of unresolved
issues from the Irish border conundrum to the outline text of the future relationship.
Trade Agreement – What are the options?
It is unclear how the Government will meet their stated objectives for a trade relationship with the EU post
-Brexit. There is a worrying mismatch between their rhetoric and the reality of what is possible.
Considering the red lines the Government have imposed on themselves, the options of the UK’s future relationship with the EU have been drastically limited. The EU helpfully created the diagram below which
demonstrates the possibilities left.

The Government have said they will not accept the free movement of people - and will withdraw from the
Single Market, Customs Union as well as the European Court of Justice.
There is a fundamental contradiction with the Government’s Brexit strategy in relation to ensuring there is
no hard Irish border… You cannot avoid a hard border without being in the Customs Union.
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Their intransigence to realise this and to concede on their red lines presents a very real threat to the Good
Friday Agreement. Again, Mr Barnier has said that the UK's decision to leave the EU Single Market and Customs Union would mean that border checks at the Irish border are "unavoidable".
The Government say they want a “comprehensive and ambitious” trade partnership with the EU. You may
have heard Ministers speak of a Canada +++ type of deal. It would allow the UK to have the benefits of EU
membership without actually being a member state. This is precisely why the Government are unlikely to
achieve this deal. The EU will not offer more favourable terms than what it already has with other countries, as they would then have to upgrade their trade relationships with others too.
A Canada +++ deal would essentially allow the UK to have tariff-free trade with the Single Market for goods
and access for services, while allowing the Government to strike trade deals with other countries. Some
refer to this as the having your cake and eating it too option.

The Canada deal took around seven years to negotiate and they have very limited access for services. Consequently, the Government’s aim for a Canada +++ deal is not only unrealistic but pursuing it will take
many years. As the EU made clear a deal similar to Canada’s is possible, however this would not include
provisions for our services sector. This would be damaging for the UK as we are so heavily reliant on our
services sector which accounts for an estimated 12% of the UK’s economic output.
Brexit impact assessments - do they or don’t they exist?
In a shocking revelation, despite previously stating the Government had already done nearly 60 sector
analyses on the impact of Brexit, and that this work had been undertaken in “excruciating detail”, David
Davis told the Brexit Committee they did not exist!
Before any policy is undertaken by the Government, there is always a thorough impact assessment on how
it would affect different areas. The fact this was not done for the largest policy shift in decades, is a complete dereliction of duty on behalf of the Government.
To add to the Brexit disarray, the Government were eventually forced to publish analysis on how Brexit will
affect different sectors after Labour tabled an ‘ancient’ motion called a “humble address”. These sector
reports were initially only available for MPs to view in a secret room in Whitehall. I went along to see these
and was left unimpressed as it contained information anyone of us could have simply googled. Hardly,
what you would expect to be produced from the vast Government machinery. Eventually these were all
made public via the Exiting the European Union Select Committee.
Impact of Brexit
The Government’s own analysis which was leaked found that Wales would suffer a drop in GVA (Gross Value Added) of between 9% and 10% in the event of “no deal” and around a 5.5% fall even if it agrees a free
trade deal. These projections would mean Wales could lose
around £5.7 billion in the event of no deal or around £3.3 billion even with a free trade agreement over a 15 year period.
The Government argued that this analysis did not take into
account their preferred option of a bespoke deal. Thankfully, a
recent study by Global Future undertook this analysis. They
found that even a bespoke deal would have a net negative
impact of about £40bn a year to UK public coffers by 2033-34,
or £615m a week in today’s prices. In every scenario modelled,
the study found that the UK would be worse off. You can read
more about this here.
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Brexit & Parliament
EU Withdrawal Bill
Parallel to the negotiations taking place in Brussels, here in Westminster another battle was raging on the shape of the EU Withdrawal Bill. This Bill was designed to transpose the whole body of EU law
into domestic UK legislation.
While this is a necessary step to ensure there are no legal black
holes when the UK leaves the EU, the Bill has some deep flaws. In fact over 380 amendments and over 75
New Clauses were tabled to it. The Bill contains provisions to give Ministers “Henry VIII powers”. These
“Henry VIII powers” are formally referred to as Secondary legislation (also known as delegated legislation
or statutory instruments) and would allow the Government to make changes to EU-derived law with little
or no Parliamentary scrutiny. This would undermine Parliamentary sovereignty and the democratic process. It is the antithesis of “taking back control” and instead cedes power to a handful of Ministers away
from Parliament.
Whilst the Secretary of State for Exiting the EU maintains that the powers will only be used to make
“technical” changes and rectify “deficiencies” of retained EU law, there is no failsafe or guarantee that the
scope of these powers will not encroach on other areas and dilute some of our cherished rights.

Unfortunately, due to the Government’s majority, the Bill passed its third reading largely unamended. The
only amendment which passed successfully was led by Dominic Grieve, which gives Parliament a meaningful vote on the final Brexit deal. This narrowly passed by 309 votes to 305.
House of Lords Amendments

The Bill has now been scrutinised by the House of Lords who voted for some noteworthy amendments
which MPs will be able to consider when it returns to the Commons.
Peers dealt the Government an important defeat in relation to a Customs Union post-Brexit. They voted in
favour of a cross-party amendment which requires the Government to outline the steps it has taken to
pursue a Customs Union with the EU. Importantly, this will give MPs an opportunity to debate the Customs
Union issue again when the Bill returns to the Commons.
The House of Lords has also had a victory on an amendment for the UK to keep the European Charter of
Fundamental Rights in force after Brexit.
Another significant triumph was on the “Henry VIII powers”. To utilise the “Henry VIII powers” in the Bill, a
Minister only needs to feel it is “appropriate” to do so, as outlined in Clause 7 of the Bill. This is an inadequate safeguard. There are concerns that Ministers could use the Bill to covertly remove rights without
consulting Parliament.
The amendment to the “Henry VIII powers” would
require Ministers to prove it is “necessary” to use
them instead of simply “appropriate”. Strong Parliamentary oversight is required now more than
ever to ensure that our fundamental rights are
protected – without this, the UK post-Brexit will
become a product of the whims of Government
Ministers.
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We know that Parliament is guaranteed a “meaningful vote” on the final deal, however what was not clear
is what would happen if the deal was rejected. Ministers hinted that this would mean leaving the EU without a deal at all. However, this is the worst possible scenario which would result in the UK reverting to
World Trade Organisation rules, meaning the imposition of costly tariffs and customs checks. Consequently, the choice of accepting the Government’s terms or crashing out of the EU without a deal does not really
give Parliament a genuine say. As Lord Hogg, a former Tory minister, put it: “This is not regaining control.
To act in such a manner would be to impose ministerial decisions on parliament by coercion,” calling it “an
elective dictatorship of a particularly flagrant kind”.
In another substantial defeat for the Prime Minister, Peers voted to give Parliament the power to decide
what happens if Parliament rejects the final deal. This could force the Government back to the negotiating
table if the terms are deemed inadequate.
On the last day that Peers considered the Bill, an amendment was passed to give MPs a vote on remaining
in the European Economic Area. The Amendment was proposed by Lord Alli and during the debate he outlined the case for membership of the EEA:
The EEA is a free trade agreement between the EU, Iceland, Liechtenstein and Norway. It is similar to but
not—not—the same as the EU single market. It excludes the common agricultural policy and the common
fisheries policy. EEA participation does not entail any political integration or closer union. The EEA arbitration mechanism is not the European court, it is the EFTA arbitration court. There is flexibility in control over
free movement of labour and people. Individual countries can take control of that area. Our access to European markets after Brexit could be radically improved if we retain our existing participation in the EEA. Having asked for a customs union for goods, it makes no sense to have one without an agreement to cover services.

The Government lost a staggering 14 votes which will give MPs the opportunity to vote on some important
amendments. Due to the Government’s majority in the House, many of these are unlikely to pass however
they do have the potential to influence the Government’s Brexit strategy away from the hard line that has
been pursued thus far.
Members will continue to scrutinise the Brexit process while more and more precious Parliamentary time
is being consumed by Brexit-related activity. Many Committees are wrestling with Brexit issues every week.
The following table is indicative of a typical week of Committee business. As you can see Brexit and its
effects dominate business.

Bre xi t Update

P a ge 9

PUBLIC ADMINISTRATION AND CONSTITUTIONAL
AFFAIRS

Civil Service Effectiveness

WELSH AFFAIRS

Brexit: Agriculture, Trade and the repatriation of
powers

EUROPEAN UNION COMMITTEE

Scrutiny of UK withdrawal from the EU

EXITING THE EUROPEAN UNION

The progress of the UK’s negotiations on EU
withdrawal

NORTHERN IRELAND AFFAIRS

Brexit and Northern Ireland: Fisheries

INTERNATIONAL TRADE

Trade and the Commonwealth: developing countries

PROCEDURE
EU ENERGY AND ENVIRONMENT SUB-COMMITTEE

Exiting the European Union: scrutiny of delegated legislation
Brexit: plant and animal biosecurity

EU HOME AFFAIRS SUB-COMMITTEE

Brexit: the proposed UK-EU security treaty

For now, MPs await the return of the Withdrawal Bill to the House of Commons. The Brexit negotiations
still have many intricate issues to tackle and a raft of additional Brexit legislation needs to be passed related to immigration, trade, customs, fisheries and the nuclear industry. Time is fast running out and I anticipate there is a whirlwind of activity yet to come.
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