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1.

Overview

As the UK leaves the European Union, it has an opportunity to become a global leader in ensuring that corporations
act ethically and responsibly. To do so, the Government must introduce a legal framework that requires that UK
businesses to take active steps to fight human rights rights abuses (including modern slavery) and environmental harm
in their supply chains. Whilst this briefing focuses on human rights abuses, it is acknowledged that the two types of
abuses are often intrinsically linked.
There are three main strands to business and human rights laws. The first is transparency in supply chains (TISC), which
refers to businesses transparency about where they source goods and materials from, and the working conditions
in those supply chains. This was the focus of the first generation of business and human rights laws, such as the UK
Modern Slavery Act 2015.
The second is human rights due diligence (HRDD). This goes one step further than TISC and requires companies
to identify, prevent and mitigate human rights abuses in their supply chains. This has been the focus of the second
generation of regulations, such as the Child Labour Due Diligence law in the Netherlands.
The third strand, which is linked to the second, is ensuring an effective mechanism of liability for harm. This draws a clear
link between corporate human rights abuses and access to justice for victims. There is an emerging third generation of
laws which explicitly link HRDD obligations to existing (civil) corporate liability provisions. An example is the French Duty
of Vigilance law 2017.
Whilst the UK encourages (although does not mandate) TISC through the Modern Slavery Act, it has not gone
far enough to ensure HRDD and has not imposed liability on companies for human rights abuses in their supply
chains. Although there have been recent efforts to achieve this aim through the UK courts, real change must come
from Parliament in the form of a UK HRDD law which imposes liability for harm. This is achievable by building on the
framework of the MSA and existing tort principles.

2.

Victims of business and human rights abuses

The EU Agency for Fundamental Rights (FRA) has carried out research on who are the typical victims of business and
human rights abuses.1 They primarily fall into three broad categories: (1) consumers affected by fraud; (2) workers
suffering violations of their right to fair and just working conditions; and (3) local populations affected by environmental
damage. The most relevant to corporate supply chains are the second and third categories.
Local populations are often affected by business activities, particularly in extractive industries such as oil and gas.
Indigenous and rural communities are particularly vulnerable to business breaches of environmental rights, as their
land is the source of their livelihood. Environmental rights abuses can affect other fundamental rights, such as the right
to health, the right to family and even the right to life. For example, decades of crude oil leaks from pipes operated
by a company within the Shell group have devastated the land of the Ogale and Bille fishing communities in Nigeria.
The local area has been so contaminated that there are no longer any natural water sources for drinking, washing or
agriculture. Some 42,500 individuals are affected. This is the subject of a claim in the English courts (see below).
Workers include direct employees of companies and workers in their supply chains. Abuses of working conditions can
also affect other rights, such as to health, dignity and even life. In particular, migrant workers are most at risk of severe
labour exploitation. The industries where exploitation is most common are natural resources, agriculture, textiles and
construction. Such abuses include slavery, trafficking, child labour and other infringements of the right to fair and just
working conditions. The International Labour Organisation (ILO) estimates that there are 21 million people in forced
labour in the world today.
1

1

FRA, Business and Human Rights - Access to Remedy, 2020
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Workers’ rights abuses can take place overseas or closer to home. The recent boohoo scandal has shown that modern
slavery is a very real problem even in the UK. Undercover reporters found that workers in factories in Leicester - where
boohoo sourced 40% of its clothes - were being paid as little as £3.50 per hour to work in sweatshop-like conditions.
An ‘independent’ review commissioned by the company found that the allegations of unacceptable working conditions
and underpayment of workers were substantially true, and that senior directors at boohoo knew about this and did
not act quickly enough, but that no offences were committed.2
Other examples of business and human rights abuses include land grabs, attacks on human rights defenders,
deforestation, modern slavery, child labour, and other violations of labour rights - which disproportionately impact
women, who comprise the majority of workers in labour intensive export production in low-income countries.

2

Alison Levitt QC, Independent Review into the boohoo Group PLC’s Leicester supply chain, 24/09/20
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3.

The UK Modern Slavery Act 2015

In 2015, the UK passed the Modern Slavery Act (MSA), a groundbreaking piece of legislation that made the UK the
first country to require organisations to publicly report on the steps they are taking to prevent modern slavery.
Section 54 of the MSA requires certain companies to publish a modern slavery statement setting out the steps they
are taking to prevent modern slavery in their operations and supply chains. However, it applies only to organisations
that meet the following criteria:
•

It is a commercial organisation (corporate body or partnership).

•

It supplies goods or services.

•

It carries on all or part of its business in the UK.

•

It has an annual turnover of at least £36 million.3

The MSA advises, but does not require organisations to report on six areas: (1) their structure, business and supply
chains; (2) policies on modern slavery; (3) due diligence processes; (4) parts of the business or supply chain where there
is risk; (5) their effectiveness in preventing slavery; and (6) staff training on modern slavery.
Since the MSA came into force, thousands of statements have been published and there is some evidence that
companies are taking steps to identify and tackle modern slavery in their supply chains. Organisations must publish the
statements on their websites via a prominent link from their homepage.
Two NGOs have set up repositories for these: TISCreport.org and the Modern Slavery Registry. However, there is
currently no government-run central repository.4

3

3

This amount is not set in the Act itself but the 2015 Regulations.
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Although one is being developed - see below.
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Case Study 1: Tesco’s Modern Slavery
Statement 5
Tesco’s 18/19 statement illustrates the importance of TISC.
The statement shows that, by taking steps to investigate its supply chains, Tesco was able
to identify (and address) serious human rights abuses.
Tesco identified high risk countries and required all direct supplier sites in those countries
to have an annual ‘audit’ where conditions were assessed against the ‘base code’ of the
Ethical Trading Initiative, a workers’ rights alliance, which is based on the ILO conventions.
In 2018/19, Tesco found ‘critical non-conformances’ in 63% of supplier sites. The most
common of these was excessive working hours.
They also identified the following:
•

Passports and work permits of 13 Burmese workers were held by a
factory in Thailand.

•

Identity cards of 44 workers were held by a factory in India.

•

Records were found of 14 former and one existing child worker in
two factories in China.

This shows both the prevalence of modern day slavery in global supply chains and the
importance of UK companies taking proactive steps to root out these abusive practices.

Although the MSA is a welcome first step towards ending modern slavery, it does not go far enough. It is estimated
that 40% of all companies within the scope of section 54 are not complying with the legislation at all and, of those
which do comply, many see it as merely a ‘tick box exercise’. For example, Boohoo’s 2019 statement included its
‘Supplier Manual and Code of Conduct’, which required that: “Wages and benefits paid for a standard working week
meet, at a minimum, national legal standards or industry benchmark standards, whichever is higher”.6 Dame Sara
Thornton, the Independent Anti-Slavery Commissioner, observed that section 54 appears to have become ‘irrelevant’
to the debate about modern slavery in the UK.7

5

Tesco, Modern Slavery Statement, 2018/19
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Boohoo, Modern Slavery Statement, August 2019
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Reuters, UK companies must answer for modern slavery in supply chains, 17/10/20
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Case Study 2: Carnival Corporation & PLC
Carnival’s 2017-2018 statement illustrates the weaknesses of section 54. Carnival is the
world’s largest leisure travel company. It owns a portfolio of global cruise line brands in the
United States, Europe, Asia and Australia.
It has published three statements since the MSA was passed in 2015. Each statement
provides few details and fails to set out a plan for how it will proactively address modern
slavery. Its 2017-18 statement made the bare assertion that “we apply risk-based due
diligence to our relationships with business partners”, but provided no information as to
what standards it sets or how they are applied.
In 2019 it was ranked 90th out of the FTSE 100 for compliance with the UK Modern Slavery
Act in the Global Governance FTSE 100 Index.
This index uses a cumulative score which awards scores for legal compliance, legal
conformance, and good practice. While Carnival scored well for compliance, it failed to
provide sufficient information about the company’s structure, its procurement processes,
or what training it provides.
This also demonstrates that reporting requirements alone can fail to produce change.
While some companies have produced significantly more detailed self-assessments each
year, Carnival’s three statements to date have all been less than two pages long with large
sections simply repeated word-for-word each year.

In 2018, the Home Secretary commissioned the Independent Review of the Modern Slavery Act. This was published in
May 2019.8 It found that there was general agreement between businesses and civil society that “a lack of enforcement
and penalties, as well as confusion surrounding reporting obligations, are core reasons for poor-quality statements and
the estimated lack of compliance from over a third of eligible firms”. The intention that the public, investors and NGOs
would effectively monitor and enforce compliance has clearly proved to be inadequate.
The review concluded that section 54 “is not sufficient and it is time for the Government to take tougher action to
ensure companies are taking seriously their responsibilities to eradicate modern slavery from their supply chains”.
It made 80 recommendations, including:

8

5

•

Prohibiting companies from reporting that they have taken ‘no steps’ (which is currently permitted) and
requiring companies to report on all six areas mentioned above.

•

Imposing a duty on companies to refer in their annual reports to their modern slavery statement.

•

Creating central government-run repository of modern slavery statements.

•

Requiring the Independent Anti-Slavery Commissioner to monitor compliance and report annually.

•

Introducing sanctions – warnings, fines (as a percentage of turnover), court summons and directors’
disqualifications – to enforce compliance with section 54.

Independent Review of the Modern Slavery Act 2015, 01/05/19
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•

Creating an enforcement body to impose sanctions on non-compliant companies.

•

Extending the scope of section 54 to the public sector (i.e. government departments and local government,
agencies and other public authorities with annual budgets of over £36m).

•

Ensuring that non-compliant companies are ineligible for public contracts.9

After the review was published, the Government launched a Transparency in Supply Chains Consultation on proposed
changes to the Act, which ended in September 2019. This requested comments on three areas: (1) contents of statements;
(2) compliance and enforcement; and (3) public sector supply chains.
A joint submission was made by the Corporate Responsibility Coalition (CORE Coalition) and various partner
organisations.10 This endorsed the recommendations in the independent review and, in particular, recommended: (1)
mandatory reporting; (2) effective enforcement and sanctions; and (3) extension to the public sector. They also called
for the Government to go one step further by introducing HRDD law (see below).
The Government produced a response to the consultation in September 2020.11 This included a summary of the various
responses received. There were 194 responses from businesses, public bodies, NGOs, charities, trade association /
membership bodies, and unions.
Based on the responses, the Government made various commitments, including to:
•

Mandate the areas that statements must cover.

•

Require organisations to publish their statements on the Government-run reporting service.

•

Impose a single reporting deadline.

•

‘Consider’ enforcement options (civil penalties) for non-compliance and assign an enforcement body.

•

Extend section 54 to public bodies (with a budget of £36 million or more).

Whilst these changes are welcome, the Government’s response is disappointing in that it does not go far enough.
There are four key problem areas: (1) enforcement; (2) content; (3) public procurement; and (4) scope.
As to enforcement, the commitment to merely ‘consider’ enforcement options is far too weak. Given that 61% of
respondents were in favour of a variable penalty capped at a maximum prescribed amount, there should have been
a commitment to this at a minimum. But the so-called ‘consideration’ should not be limited to just fines. The government
must introduce more robust sanctions, such as directors’ disqualifications (e.g. where a statement is found to contain
false information) or even criminal offences. Furthermore, there is no detail as to how enforcement will be carried out.
The Government should accept the recommendations to: (1) require the Independent Anti-Slavery Commissioner to
monitor compliance and report annually; and (2) create an enforcement body to impose sanctions on non-compliant
companies.
As to content, the Government should extent the mandatory areas that statements must cover to all four of the core
ILO obligations i.e. not just slavery and enforced labour, but also freedom of association and collective bargaining.
Furthermore, there are no proposed changes to prevent companies from simply reporting that they have taken no
steps in relation to the six areas.
9

Public procurement is an extremely powerful tool to change behaviours in the private sector. In 2017, the UK government awarded contracts to private companies worth
£220 billion. Under the US Federal Acquisition Regulation companies with federal contracts for goods and services to be acquired outside of the US with an estimated
value of more than $500,000 are required to produce a compliance plan. Contractor performance information is collected and stored in the Contractor Performance
Assessment Reporting System (CPARS). This is used by officials when awarding contracts.
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CORE, Submission to TISC Consultation, 16/09/19

11

Government Response to TISC Consultation, 22/09/20
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As to public procurement, there is no commitment to making public contracts contingent on compliance with the MSA.
This is disappointing. Clearly, public contracts are a powerful tool to influence corporate behaviour. The Government
must commit to making non-compliant companies ineligible for public contracts.12 If all statements are to be published
on the Government-run reporting service, then this information should be analysed and used to inform government
procurement. Indeed, the Government could create a scoring system to give statements a ‘score’ and thereby ‘rank’
companies based on the transparency of their supply chains.
Finally, in terms of scope, the Government committed to retain the £36 million turnover threshold. This is too high. Given
the importance of this issue, and the global nature of supply chains (even for smaller commercial organisations), the
threshold should be lowered or abolished. The argument that the regulatory burden would be too high on SMEs is
unconvincing when the requirement is simply to produce a statement on just six areas of the business. Small companies
would be within their rights to simply report on the steps they have taken based on their available resources. Alternatively,
the Government could implement a tiered system with lower requirements for SMEs and higher requirements for large
companies.

4.

The common law

In recent years there have been efforts to use traditional English tort law to hold UK companies to account for human
rights and environmental abuses carried out by their subsidiaries overseas.

12

7

This was also recommended in the Joint Committee on Human Rights report in 2017 at para 87 (see below).
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There are currently two landmark cases making their way through the English courts:
•

Okpabi v Royal Dutch Shell Plc13 – this case addresses whether and in what circumstances a UK-domiciled
parent company of a multinational group of companies may owe a common law duty of care to individuals
who suffer serious harm as a result of failings by one of its overseas subsidiaries.
The claimants are the Ogale and Bille communities in Nigeria who have been affected by oil leaks from
pipelines and infrastructure in the Niger Delta. This infrastructure is operated by SPDC, an exploration
and production company incorporated in Nigeria which is a subsidiary of RDS, a parent company of the
Shell Group incorporated in the UK. The oil leaks have impacted their lives, health and local environment
and the claimants argue that they are owed a duty of care by RDS. The Court of Appeal found that the
English courts do not have jurisdiction to hear the claims, because the claimants had not established an
arguable case that RDS owed a duty of care to third parties affected by the Nigerian operations of SPDC.
A majority of judges articulated a restrictive test for parent liability. However, since that ruling, the scope of
parent liability was significantly broadened by the Vedanta case (below) and the Okpabi case is now being
heard by the Supreme Court after it granted an appeal in 2019.

•

Vedanta Resources PLC v Lungowe14 – this case recently addressed whether parent companies can be held
legally liable for the actions of their overseas subsidiary companies. The claimants were 1,826 Zambian
citizens who brought proceedings against Vedanta, a company incorporated in the UK which is the holding
company for a group of metal and mining companies. The claimants alleged that they have suffered harm
as a result of toxic waste discharges from the open-pit Nchanga copper mine in the Chingola region
of Zambia. The claimants alleged this was due to the negligence of Vedanta’s Zambian subsidiary which
operated the mine. The claim against the parent company was on the basis that it exercised a ‘very high
level of control and direction … at all material times over the mining operations of [the Zambian subsidiary]’
and therefore owed them a direct duty of care.
The Supreme Court ruled that the case could be heard in the UK. Although the ruling in Vedanta was limited
to the issue of jurisdiction, the Supreme Court also significantly clarified the scope of parent company
liability. It was explicitly accepted that the use and publication of group-wide policies and guidelines (e.g. on
minimising health and safety or environmental risks) by a parent company could give rise to a duty of care if
the company also takes active steps to implement such policies at the subsidiary level. The Supreme Court
also confirmed that an omission to supervise a subsidiary’s operations, where this is contrary to published
statements by a parent company, could also give rise to a breach of duty of care.

13

Okpabi v Royal Dutch Shell Plc [2018] EWCA Civ 191

14

Vedanta Resources PLC v Lungowe [2019] UKSC 20
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Interview 1: Dan Leader
Dan Leader, a partner at law firm Leigh Day who was part of the legal team which took the
case, said:
“What Vedanta does is it makes it clear that the English courts are prepared to hold
parent companies responsible for the sins of their foreign subsidiaries in the developing
world. It links the developing normative frameworks on business and rights with hard
law, specifically with tort law. The Supreme Court effectively said that it expects parent
companies to do what they say they will do. If a business says it’s going to do certain
things with regard to its subsidiaries and then fails to act, then that in itself can give rise to
liability. That is a big shift, because corporations have been acting on the basis that they
can say what they like in terms of sustainability and it’s not going to mean anything legally.
We are pushing the boundaries of tort law to hold companies to account. But I don’t think
we’re going to get proper accountability unless there is some form of statutory human
rights due diligence (HRDD) law. If you have inbuilt legal and civil liability, that is really
something that is in the long term going to be a game-changer.
Enlightened businesses are saying, ‘look, we need to have some form of regulation and
rule here because the problem is we’re trying to do all the right things, but we’re being
squeezed by those companies who don’t give a damn’. They’re being potentially punished
for trying to adopt best practice. The state of the law post the Vedanta case is essentially,
the more you do, or the more you say you’re going to do, to ensure your subsidiaries do
no harm, the more you’re potentially legally liable. The law punishes good business in that
sense. So we need a law that levels the playing field.”

The ultimate outcome of this litigation is uncertain. If the claims are successful, this could be a landmark achievement
for corporate accountability, meaning that parent companies can be held to account in the UK for the actions of their
subsidiaries overseas. However, the problem with these cases is that they could actually dissuade companies from
investigating or managing their subsidiaries, in order to avoid a duty of care and potential liability. It is clear that
effective and lasting change must come from Parliament.15

5.

Mandatory human rights due diligence

Whilst TISC in the form of the Modern Slavery Act was a good first step towards corporate accountability, the next
chapter in this story is HRDD, which would require companies to take preventative measures, along with with a
mechanism to ensure liability for harm. Without a legal obligation to carry out human rights due diligence, backed up
with the threat of civil and criminal liability, it is very difficult to hold to account companies that profit from exploitative
practices in their supply chains.

15

9

Not least because the combined effect of Legal Aid, Sentencing and Punishment of Offenders Act 2012 (LASPO) (which requires legal success fees to come out of a
Claimant’s compensation) and EU Rome II Regulation (Rome II) (which states that damages must be assessed in accordance with the law of the State where the damage
occurred) has meant cases like this are no longer financially viable for law firms.
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a.

UN Guiding Principles and OECD Guidelines

The idea of HRDD stems from the UN Guiding Principles on Business and Human Rights, which were launched in 2011.
Principle 17 states:
“In order to identify, prevent, mitigate and account for how they address their adverse human rights impacts, business
enterprises should carry out human rights due diligence. The process should include assessing actual and potential
human rights impacts, integrating and acting upon the findings, tracking responses, and communicating how impacts
are addressed. Human rights due diligence:
a) Should cover adverse human rights impacts that the business enterprise may cause or contribute to through its
own activities, or which may be directly linked to its operations, products or services by its business relationships;.
b) Will vary in complexity with the size of the business enterprise, the risk of severe human rights impacts, and the
nature and context of its operations;
c) Should be ongoing, recognizing that the human rights risks may change over time as the business enterprise’s
operations and operating context evolve.”16
These are described as the ‘core parameters’ for human rights due diligence. Principles 18 - 21 then elaborate its
essential components.
In 2018, the OECD Due Diligence Guidance for Responsible Business Conduct was published to seek to help
enterprises implement the UNGPs.17

b.

National examples

Laws on mandatory HRDD are already in place, or are being considered, in several other European countries. France
was the first country to do this by passing its Duty of Vigilance law in 2017.18 This applies to the largest French companies,
with 5,000 employees (with the head office in France) or 10,000 employees (with the head office overseas). It obliges
them to implement a ‘vigilance plan’ to identify and address adverse human rights and environmental impacts linked
to their global operations. If a company fails to implement a plan, any concerned party can file a complaint. A judge
can then order the company to complete a plan. Where there is a failure to implement a plan, and this causes harm,
then the company can be held liable. The oil company Total is currently being sued under the law for allegedly failing
to follow its human rights and environmental vigilance plan in Uganda.19
In 2019, the Netherlands introduced the Child Labour Due Diligence Law which will oblige companies that deliver
products or services to the Dutch market to identify and prevent child labour in their supply chains. There are three
important elements to this: (1) it applies to all importers (no matter the size or form); (2) it appoints a regulator to publish
corporate human rights due diligence statements in an online public registry; and (3) there are criminal sanctions for
repeated failures within five years. It will come into effect in mid-2022. However, the Netherlands is now looking to
pass a broad mandatory HRDD law, and will likely require the child labour law to be either repealed or incorporated
into the new law.

16

United Nations, Guiding Principles on Business and Human Rights, 2011

17

OECD, Due Diligence Guidance for Responsible Business Conduct, 2018
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ECCJ, French Duty of Vigilance Law - FAQs, 24/03/17

19

BHRRC, Total Lawsuit, 04/04/20
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c.

EU level

The EU Timber Regulation 2013 imposes due diligence obligations on operators that place timber products on the
internal market. The aim is to counter the trade in illegally harvested timber. Operators are required to undertake risk
management to minimise the risk of importing illegally harvested timber. Importers of tin, tantalum, tungsten and gold
will have to do the same thing from the start of next year when the EU Conflict Minerals Regulation 2017 comes into
force. The aim is to stop the funding of armed groups in conflict areas.
In February 2020, the EU Commission published a study on due diligence requirements through the supply chain.20 This
was carried out jointly with the British Institute for International and Comparative Law (BIICL), Civic Consulting and
the LSE. The report found that only one in three businesses based in the EU undertakes due diligence that takes into
account the human rights and environmental impact of their activities. However, 70% of respondents agreed that an
EU-level regulation with a general due diligence requirement for human rights and environmental impacts would be
beneficial.
Most recently, in April 2020, the EU Commissioner for Justice, Didier Reynders, committed to a legislative initiative on
mandatory human rights and environmental due diligence for EU companies in early 2021, which will include liability
and enforcement mechanisms and access to remedy provisions for victims of corporate abuse.21 This is a significant
development which will impact UK companies seeking to place goods or services onto the EU Single Market.

11

20

EU Commission, Study on due diligence through the supply chain, 20/02/20

21

EU Parliament (Responsible Business Conduct Working Group), Webinar, 29/04/20
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d.

HRDD in the UK

There is currently no HRDD requirement in the UK and any EU regulation will not apply in the UK after Brexit. However,
there is clear evidence of the need for HRDD. According to the 2018 Corporate Human Rights Benchmark, 40% of
the biggest companies in the world failed to show evidence of identifying or mitigating human rights abuses in their
supply chains.22
In the UK, the CORE Coalition is leading the campaign for a new law requiring companies to carry out HRDD. It has
stated:
Due diligence is a concept familiar to all companies. We want companies to be required to carry out human rights and
environmental due diligence – that is, to identify, assess and mitigate the risks to all human rights and the environment
posed by their activities. Mandatory human rights and environmental due diligence is one measure that has huge
potential to change the way business operates around the world. If the company fails to act and abuses go unchecked,
it could be held to account in court.23
CORE is part of a wider European network, the European Coalition for Corporate Justice (ECCJ), that is advocating
for Europe-wide laws to guarantee corporate accountability and transparency.
There has already been some support for HRDD in Parliament. In March 2017, the Joint Committee on Human Rights
published a report on human rights and business.24 This considered a wide range of issues but, in respect of HRDD, it
concluded:
We recommend that the Government should bring forward legislation to impose a duty on all companies to prevent
human rights abuses, as well as an offence of failure to prevent human rights abuses for all companies, including parent
companies, along the lines of the relevant provisions of the Bribery Act 2010. This would require all companies to put
in place effective human rights due diligence processes (as recommended by the UN Guiding Principles), both for their
subsidiaries and across their whole supply chain. The legislation should enable remedies against the parent company
and other companies when abuses do occur, so civil remedies (as well as criminal remedies) must be provided. It should
include a defence for companies where they had conducted effective human rights due diligence, and the burden of
proof should fall on companies to demonstrate that this has been done.
More recently, the Government plans to introduce a ‘due diligence’ requirement in the UK similar to that contained in the
EU Timber Regulation aimed at products associated with illegal deforestation. The Global Resource Initiative taskforce
has recommended that such an obligation should cover both human rights and environmental risks and impacts.25
The Government confirmed on 11th November 2020 that it would accept the recommendation of a mandatory due
diligence law:
The proposed new legislation would prohibit larger businesses in the UK from using forest risk commodities that have
not been produced in line with producer country laws. It will also require companies to demonstrate that they have
undertaken due diligence on their supply chains, and to publish the results. Companies that do not comply with these
rules would be subject to fines and other civil sanctions.26
The Government has confirmed that it will proceed to legislate on this issue through an amendment to the 2019-2021
Environment Bill.

22

Corporate Human Rights Benchmark, 2018 Results

23

CORE, Campaign Statement, 10/04/19

24

Joint Committee on Human Rights, Human Rights and Business 2017, 29/03/17

25

Global Resource Initiative, Final Recommendations Report (Executive summary), March 2020

26

Government response to recommendations of GRI, 11/11/20
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e.

Support from civil society and the business community

A recent survey by BIICL found that most businesses support new legislation because they want legal certainty and a
level playing field.27 The Business and Human Rights Resource Centre keeps a long and growing list of large businesses,
associations and investors that support mandatory human rights due diligence.
In April 2020, over 100 international investors representing over US$4.2 trillion in assets issued a statement calling on
all governments “to develop, implement, and enforce mandatory HRDD requirements for companies headquartered or
operating within their own jurisdictions or, where appropriate, to further strengthen these regulatory regimes where
they already exist”.28
In September 2020, Adidas, Unilever, Inditex and Mars joined 22 other companies, business associations, and
initiatives in releasing a joint statement calling for EU-wide, cross-sectoral mandatory human rights and environmental
due diligence legislation.29
This illustrates the growing number of ‘enlightened’ companies which consider that protecting human rights and business
success are not mutually exclusive.

f.

Framework of a UK HRDD law

The ECCJ has already started to map out what a model EU HRDD law would look like. In the UK context, and building
on the Modern Slavery Act, a UK HRDD law (with liability for harm) would likely involve the following framework.

Framework for UK HRDD law
1.

Scope:
•

A definition similar to the MSA.

•

‘Commercial organisations’ incorporated in the UK or importing goods or
services into the UK market.

•

It would be possible to have a threshold (e.g. turnover or number of employees)
and / or a tiered system to take account of SMEs.

2. General obligation:
•

Commercial organisations should: (1) themselves respect all internationally
recognised human rights and environmental standards; (2) ensure these
standardsare respected by the companies under their control; and (3) take
appropriate measures to ensure these standards are respected throughout
their supply chain.

27

BIICL, A UK Failure to Prevent Mechanism for Corporate Human Rights Harms, 11/02/20
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Investor Alliance for Human Rights, Statement on the Investor Case for Mandatory Human Rights Due Diligence, 25/11/19
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Support for EU framework on mandatory human rights and environmental due diligence, 01/09/20
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3. Duty to identify, prevent and mitigate adverse human rights impacts in supply
chains:
•

This should include four distinct duties: (a) duty of due diligence; (b) duty of
consultation; (c) duty of reporting; and (d) duty of documentation.

•

Duty of due diligence – to take all necessary measures to respect human rights
and the environment, including:
°

Identify and assess real and potential impacts;

°

Cease and remedy existing abuses;

°

Prevent and mitigate risks of abuse;

°

Monitor the implementation and effectiveness of measures; and

°

Account for actions taken.

•

Duty of consultation – to consult with stakeholders, including trade unions and
workers’ representatives, and properly take account of their perspectives.

•

Duty of reporting – to report on due diligence and consultation processes in a
public, accessible and appropriate manner. This could include a requirement to
publish a ‘due diligence plan’.

•

Duty of documentation – to maintain a written record of all due diligence
actions and their results and make them available to the relevant authorities.

4. Enforcement and access to justice:

30

•

There are three elements to this: (a) public enforcement; (b) civil liability; and
(c) criminal liability.

•

Public enforcement - proportionate, effective and dissuasive sanctions for
non-compliance enforced by a dedicated enforcement body e.g. a ‘Corporate
Human Rights Commission’. An important function of this body will be to hear
applications from civil society arguing that organisations have breached their
due diligence obligations.

•

Civil liability - liability for harm arising out of human rights or environmental
abuses directly linked to their products, services or operations. This should
include vicarious liability for the actions of subsidiaries. There should be a
defence of reasonable due diligence. Liability should include remedies for
victims (e.g. damages) as well as injunctions to prevent ongoing harm. It might
include punitive damages as a deterrent.

•

Criminal liability - organisations should be criminally liable for the worst human
rights or environmental abuses directly linked to their products, services or
operation unless they can show that they acted with due care and took all
reasonable measures. This would need to be precisely defined.

At a minimum, the International Bill of Human Rights (consisting of the Universal Declaration of Human Rights and the main instruments through which it has been codified:
the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights).
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The European Commission / BIICL study on due diligence through the supply chain highlighted that, in the UK, a duty of
care already exists in tort law because a company can be found liable in negligence, even for the actions of a foreign
subsidiary.31 The BIICL study demonstrates there is already a legal precedent for a HRDD framework.
A key feature of ‘due diligence’ in the UK is the element of objectivity. In other words, risk management steps taken
by a company to avoid liability will not amount to ‘due’ diligence unless they meet an objective standard. It is clear
that any due diligence carried out by a company must be proportionate to the risks involved, taking into account the
business’ complexity, size and operating context. The Government should consult with business and civil society to
develop mechanisms that are fair and proportionate. Companies should be able to understand easily what is required
of them and standards should be consistent and objective. At the same time, there is a growing consensus that effective
HRDD requires liability provisions both to ensure potential victims can seek redress and to prevent ‘bad’ companies
from gaining a comparative advantage by evading the due diligence (or reporting) process and thereby saving costs.
The CORE Coalition is calling for any HRDD law to utilise the ‘Failure to Prevent’ model used to prevent bribery and
the facilitation of tax evasion found in the Bribery Act 2010 and Criminal Finances Act 2017.

Interview 2: Mark Dearn, Director, and
Louise Eldridge, Senior Policy and
Communications Advisor, CORE
CORE is a civil society network working to improve corporate accountability. We spoke to
Mark Dearn and Louise Eldridge about the weaknesses of the Modern Slavery Act and what
their priorities are going forward:
Mark: “We need to build accountability. Transparency is not going to go far enough. We
know that it just hasn’t worked at stopping human rights abuses. The intention was for
consumers and others to be able to scrutinize what businesses are doing and how it holds
them accountable. But that’s not happening.
Our focus is really shifting towards the implementation of a much stronger law which
would cover modern slavery but also other human rights, environmental abuses, climate,
all of the wider negative impacts that the businesses have on and people and the
environment. There are various flaws with the current Modern Slavery Act - for starters,
it is incredibly weak on enforcement. But also it only covers modern slavery and there
are various different issues with it being separated from the wider range of exploitation.
For example, the underpayment of wages and other forms of abusive workers’ rights.
It alsoleaves out other things such as corporate abuses regarding the environment and
climate.”
Louise: “We are still advocating for the Modern Slavery Act to be strengthened but we are
also now pushing for that new law - a corporate duty to protect human rights and prevent
environmental harm. Crucially, that would include mandatory due diligence. This law would
require companies to do due diligence on these areas, but also hold them accountable
when they fail to prevent these impacts. It would mean civil liability, criminal liability and
other administrative penalties and sanctions as well.”

31
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6.

The Uyghur genocide: Why a HRDD law is ne eded more than ever before
a.

Uyghurs and Xinjiang

Uyghurs are a Muslim, Turkic ethnic minority who live primarily in the eastern Chinese province of Xinjiang Uyghur
Autonomous Region (XUAR). Since 2017, there have been consistent and compelling reports that Uyghurs and other
ethnic minorities have been subjected to systemic human rights abuses by the Chinese state. A vast surveillance
infrastructure has rapidly been built alongside a network of internment areas. Between 1 and 2 million people are
believed to be detained in what the Chinese government describes as ‘re-education camps’ where a wide variety of
human rights abuses including torture, sexual violence, denial of medication, forced sterilisation, indefinite detention and
murder are allegedly widespread.
A key feature of the Chinese Government’s re-education programme is the use of forced or compulsory labour in and
around internment camps across the region and the country. Alongside the camps, there is also strong evidence that
the conventional prison system makes extensive use of prison labour. More recently, reports have suggested that
human rights abuses are not confined to Xinjiang alone. In March 2020, the Australian Strategic Policy Institute (ASPI)
published ‘Uyghurs for sale: ‘Re-education’, forced labour and surveillance beyond Xinjiang’.32 This explosive report
found that 83 major brands including Amazon, BMC, H&M and Siemens were implicated in the use of forced labour
of ethnic minorities from Xinjiang who were forcefully relocated to other parts of China.

32

APSI, Uyghurs for sale, March 2020
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b.

Exposure to forced labour

Around 84% of cotton produced in China comes from Xinjiang; this cotton accounts for 20% of global production. Forced
labour is present at all stages of the production process; planting, harvesting, spinning, weaving and manufacturing. In
October 2020, the world’s largest cotton sustainability programme, the Better Cotton Initiative, announced that it had
taken the decision to cease all activities in Xinjiang stating:
Sustained allegations of forced labour and other human rights abuses in the Xinjiang Uyghur Autonomous Region
(XUAR) of China have contributed to an increasingly untenable operating environment, and BCI has, therefore, taken
the decision to cease all field-level activities in the region effective immediately, including capacity building and data
monitoring and reporting.33
The complexity of modern supply chains makes determining the sources of mass-produced items difficult and a large
number of prominent multinational companies have been implicated. Businesses are exposed to human rights violations
in Xinjiang through different kinds of commercial relationships. Some have direct links with suppliers in Xinjiang; others
source materials, including cotton, yarn and fabric, which are grown in the area. Significant quantities of cotton and
yarn produced in Xinjiang are bought and manufactured in major garment-producing countries such as Bangladesh,
Cambodia and Vietnam. These fabrics are then mixed with material from other areas making it extremely difficult to
identify an item’s true origins.
In April 2020, a group of human rights lawyers, the Global Legal Action Network (GLAN), provided evidence to
HMRC which stated that major brands including Ikea, Muji and H&M were selling products containing cotton and yarn
from the Xinjiang region in the UK. GLAN’s submission argued that the UK government should halt sales of products
linked to forced labour across the region.34 The submission relied on the Foreign Prison-Made Goods Act 1897, which
prohibits the importation of goods produced in foreign prisons.
A number of major companies are also known to have ongoing commercial relationships with Chinese companies which
are directly implicated in forced labour through the acceptance of Chinese government subsidies or the employment of
workers provided by the Government.

c.

Political developments

In the UK, civil society groups and Parliament focused first on acknowledging the reality of the crisis and then developing
effective diplomatic mechanisms through which to influence the Chinese government. There has been comparatively
little focus on how to prevent companies profiting from forced labour. In the US, The Uyghur Human Rights Policy Act
2020 created targeted sanctions and visa restrictions on state actors thought to be responsible for specific human
rights violations. It also requires companies to take steps to ensure that ‘their commercial activities are not contributing
to human rights violations in Xinjiang Uyghur Autonomous Region or elsewhere in China; and their supply chains are
not compromised by forced labor’. However, this provision has limited legal force.
In March, a bipartisan bill, the Uyghur Forced Labour Prevention Act, was proposed to strengthen attempts to prevent
companies benefiting from forced labour in Xinjiang. This bill would require companies to obtain certification from the
U.S. government to prove that any products imported into the US and sourced from Xinjiang are not produced through
forced labour; otherwise, the working assumption (a ‘rebuttable presumption’) would be that all goods manufactured
in Xinjiang are made with forced labour. Although the bill received strong cross-party support in the House of
Representatives, it has not yet come before the Senate.
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Better Cotton Initiative, 21/10/20
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GLAN, 23/04/20
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d.

The ne ed for HRDD with liability for harm

The response by companies in the UK to developments in Xinjiang demonstrates both the failures of the current system
and the potential utility of a HRDD framework. While some companies have taken action to address the risks in
their supply chains by changing their sourcing practices and conducting other due diligence measures, many clothing
companies continue to buy goods and conduct relationships with Chinese companies which are believed to directly or
indirectly benefit from the exploitation of forced labour. They face no legal requirement to undertake due diligence and
companies widely believed to be profiting from forced labour face no civil or criminal consequences.
Social auditing and non-mandatory due diligence processes are entirely ineffective because the level of Chinese state
control in Xinjiang prevents companies or auditors from obtaining credible information about conditions in their supply
chains and workers are unable to report forced labour or mistreatment.
The Bar Committee Human Rights Committee has suggested that Vedanta could assist in claims against companies
on the grounds that ‘the most compelling indicator of a high level of intervention between parent and subsidiary’35
was found to be the company’s sustainability reports. When companies publish documents claiming to prevent or avoid
forced labour in their supply chains, through Vedanta, companies that then fail to comply with their own plans could be
subject to claims of liability for human rights abuses. If companies were forced to report on steps they are taking, many
could be held liable for human rights abuses unless practices in Xinjiang change significantly or those companies end
all relationships with companies currently based in the region.
However, the common law as a remedy to events in Xinjiang remains underdeveloped and any case will likely take
years of litigation. Achieving meaningful change requires a HRDD law which places a duty on companies to undertake
due diligence; this must include effective sanctions and liability provisions which provide for effective access to justice
for victims.
Mandatory human rights due diligence would require companies to take steps to identify any risks of being linked to
Uyghur forced labour and human rights abuses through supply chain mapping and ceasing relationships where links
are found and mitigation proves impossible. This would significantly change corporate behaviour in a way that neither
public pressure nor the threat litigation has been able to. Due to the near total lack of visibility in Xinjiang, and China
more widely, the consequence of such a law could be that UK companies are required to move their operations out of
China entirely. Given the nature and scale of what is happening in Xinjiang - which has widely been described as a
genocide - this may well be a proportionate and necessary response.
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Bar Human Rights Committee of England and Wales, Responsibility of States under international law to Uyghurs and other turkic muslims in Xinjiang, China, 22/07/20
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7.

Recommendations

In the 2019 Manifesto, the Labour Party committed to:
Support ongoing UN efforts to introduce a binding international treaty on business and human rights, and make
companies legally accountable for failing to prevent human rights abuses or environmental damage in their operations
and supply chains, including criminal liability in the most serious cases.
This is a good basis for Labour to consider this critical issue further and develop a more concrete and detailed policy
for the 2024 Manifesto. By the time of the next general election, various other countries will have passed HRDD laws
and there will likely be an EU regulation requiring HRDD for companies operating in the single market.
The UK needs to keep pace with these developments. Ideally, it should be leading the way and establishing the ‘Gold
Standard’ for HRDD with liability for harm. We recommend that the Labour Party prioritise this as a key foreign (as well
as domestic and business) policy issue.
In particular, we recommend that the Labour Party call on the Government to:
•

IMPLEMENT the recommendations in the Independent Review of the Modern Slavery Act in full.

•

IMPROVE on its Response to the MSA Consultation, in particular by committing to:
°

Introducing civil sanctions for non-compliance, with the possibility of director disqualifications and
criminal sanctions for serious breaches;

°

Extending mandatory reporting to cover all four of the core ILO obligations i.e. freedom of association
and collective bargaining;

°

Prohibiting non-compliant companies from being eligible for public contracts; and

°

Extending the scope of s.54 to all companies, including SMEs.

•

INTRODUCE a UK HRDD Act mandating companies to carry out due diligence to identify, prevent and
mitigate human rights abuses and environmental harm in their supply chains.

•

ENSURE that the HRDD obligation has a sufficient liability for harm mechanism, such as a ‘Failure to Prevent’
model.

•

REFER to the Uyghur genocide as an exampe of the urgent need for a HRDD law

19

20

HUMAN RIGHTS AND CORPORATE SUPPLY CHAINS

