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1

PARTIES
1.

Plaintiff Committee to Ban Fracking in Michigan (CBFM) is a ballot question
committee1 properly formed under the laws of the State of Michigan and
headquartered in Charlevoix. Through the efforts of over 800 volunteers from
60 Michigan counties, it has collected over 270,000 petition signatures from
Michigan voters for a statutory initiative pursuant to Mich Const art, 2, § 9.

2.

Defendant Ruth Johnson is Michigan’s Secretary of State and is responsible
for receiving the filing of Plaintiff’s statutory initiative petition,2 and
immediately notifying the Board of State Canvassers thereof,3 so as to enable
the Board to canvass the petition and determine its legal sufficiency. 4

3.

Defendant Sally Williams is the Director of Elections for Michigan’s
Department of State and is responsible for administering the Department of
State division charged with receiving election petition filings on the Secretary
of State’s behalf.5

1

MCL 169.202(3).

2

MCL 168.471.

3

MCL 168.475.

4

MCL 168.476-77.

5

MCL 168.32(1).
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JURISDICTION
4.

This Court has original jurisdiction over actions for mandamus brought against
state officers pursuant to MCL 600.4401(1) and MCR 3.305(A)(1) and
7.203(C)(2).
GENERAL ALLEGATIONS

5.

This is an original action to compel Defendants to accept the timely filing of
Plaintiff’s petition today, November 6, 2018 and provide proper notice of such
filing to the Board of State Canvassers.

6.

On April 14, 2015, the Board of State Canvassers approved as to form
Plaintiff’s statutory initiative petition prior to the commencement of its
circulation for voter signatures. (Exhibit 1).

7.

Concurrently, with its submission for approval as to form, Plaintiff provided
Defendants with an official copy of the petition for their own records as
required by MCL 168.483a(2).

8.

On June 1, 2016, Plaintiff and CBFM Director LuAnne Kozma field an action
in the Court of Claims seeking a declaratory judgment that MCL 168.472a,
prohibiting the counting of signatures dated more than 180 days prior to the
date of filing, invalidly infringes the self-executing provisions of Mich Const
1963, art 2, § 9 under the same constitutional principle set forth by Wolverine
Golf Club v Secretary of State, 384 Mich 461; 185 NW2d 392 (1971).
3

9.

Because Plaintiff had not yet collected the 252,523 signatures required for a
statutory initiative petition, Defendants contended that:
If and when Plaintiffs obtain the additional signatures they require, then
they would be able to file their petition. But until the minimum number
of signatures has been collected, any application of MCL 168.472a to
CBFM’s petition is hypothetical.6

10. Accepting Defendants’ argument, the Court of Claims dismissed Plaintiff’s
action on ripeness grounds, finding that it was then speculative and
hypothetical whether Plaintiff would be able to collect the full number of
signatures required.7
11. On March 14, 2017, this Court affirmed the Court of Claims’ dismissal,
observing that Plaintiff was “continuing to collect signatures with the same
petition sheets,” but had not yet reached the ripened point of having “collected
the number of required petition signatures, albeit during a timeframe outside
the 180-day rule, filed those petitions at least 160 days before the election, had
those petitions rejected by defendants as insufficient, and then had their ballot
proposal denied.”8

6

Brief of Defendants-Appellees, Committee to Ban Fracking in Michigan v
Director of Elections, Court of Appeals Case No. 334480 at 4 (October 27, 2016).
7

Comm to Ban Fracking in Michigan v Director of Elections, No. 16-000122-MM
(Court of Claims, August 8, 2016).
8

Comm to Ban Fracking in Michigan v Director of Elections, No. 334480, 2017
Mich. App. LEXIS 405 at *2, 8 (March 14, 2017) (emphasis added).
4

12. Having done exactly what Defendants and this Court asserted to be needed to
sufficiently ripen their claim for resolution by collecting the additional
signatures required to meet the constitutional threshold, Plaintiff’s Director,
LuAnne Kozma, personally tendered approximately 270,962 signatures to
Defendants’ Bureau of Elections Office on November 5, 2018.
13. In complete turnabout from Defendants’ assurances throughout the preceding
litigation, Defendant Williams then directed her office staff to refuse to accept
the petition filing due to the petition heading’s included reference to the
November 8, 2016 election, of which Defendants had been fully cognizant
throughout such prior judicial proceedings. (Exhibit 2)
14. Defendants’ staff further attributed such refusal to take custody of the petitions
to lacking adequate room at the office, but acknowledged that necessary room
could be made if ordered to accept such filing by the Court.
15. Neither any provision of the Michigan Election Law nor the Secretary of
State’s prescribed format for statutory initiative petitions requires or
contemplates the inclusion of reference to any particular election in the
language presented on a petition sheet.9

9

See MCL 168.482; 168.544c; 168.544d; Memorandum from the Secretary of
State, Initiative and Referendum Petitions — Prescribed Format (Revised June
2011) at 6-13,
5

16. Consequently, the 2016 reference included on Plaintiff’s petition sheet is
entirely superfluous and without bearing on the petition’s strict compliance
with all legislatively and administratively prescribed requirements.
17. In every election cycle through the present, Defendants have consistently
accepted election petitions for filing and sufficiency determination by the
Board of State Canvassers in spite of their own preliminary assumption of
facial defects.10
18. As directly noted by Defendants during the aforementioned prior proceedings
before this Court:
[U]nder MCL 168.473b, signatures collected prior to a general election
in which a governor is elected cannot be filed after that election. So,
even if this Court were to accept CBFM’s argument regarding MCL
168.472a, they must collect all of the necessary signatures in time . . .
for the 2018 election, or any signatures they have collected will be
discarded anyway.11

http:// michigan.gov/documents/sos/Ini_Ref_Pet_Website_339487_7.pdf; Stand
Up For Democracy v. Secretary of State, 492 Mich. 588, 603; 822 NW2d 159
(2012) (identifying the statutory sections governing petition form requirements).
10

See e.g. Matthew Morgan v Board of State Canvassers, unpublished order of the
Court of Appeals, issued June 8, 2018 (Docket No. 344108); Delaney v. Bd. of
State Canvassers, No. 333410, 2016 Mich. App. LEXIS 1170 (June 16, 2016)
(failure to provide include candidate address); Tea Party v Board of State
Canvassers, unpublished order of the Court of Appeals, issued August 30, 2010
(Docket No. 299805).
11

Brief of Defendants-Appellees, Committee to Ban Fracking in Michigan v
Director of Elections, Court of Appeals Case No. 334480 at 4 (October 27, 2016).
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19. Accordingly, because today’s date of November 6, 2018 constitutes that of the
next occurring general election at which a governor is to be elected,12 any
filing of Plaintiff’s signatures after today’s date will bar them from
compliance with MCL 168.473b.
COUNT I - MANDAMUS
20. “Mandamus is the appropriate remedy for a party seeking to compel action by
election officials.”13
21. In addition to determining a petition’s sufficiency as to the requisite number of
petition signatures, Michigan law directly assigns the Board of State
Canvassers with the “final determination [of] . . . any deficiency found on the
face of the petition that does not require verification against data maintained in
the qualified voter file or in the voter registration files maintained by a city or
township clerk.”14
22. The Secretary of State has no legal authority to refuse to accept the timely
filing of a petition or to preempt and usurp the Board of State Canvassers’

12

MCL 168.60; 168.641(c)

13

Citizens Protecting Michigan’s Constitution v Secretary of State, 280 Mich App
273, 283; 761 NW2d 210, aff’d 482 Mich 960; 755 NW2d 157 (2008).
14

MCL 168.552(9); see Auto Club of Mich Comm for Lower Rates Now v Bd of
State Canvassers (On Remand), 195 Mich App 613, 624; 491 NW2d 269 (1992);
Delaney v. Bd. of State Canvassers, No. 333410, 2016 Mich. App. LEXIS 1170 at
*4-5 (June 16, 2016).
7

determination as to the conformity of Plaintiff’s petition to state election law
requirements.
23. Defendants have a clear legal duty to accept the filing of Plaintiff’s petition
and refer it to the Board of Sate Canvassers pursuant to MCL 168.475.
REQUEST FOR RELIEF
Wherefore Plaintiff respectfully requests that this Court enter an immediate
writ of mandamus requiring Defendant to accept the filing of Plaintiff’s
statutory initiative petition on today’s date or, in the alternative, provide
injunctive or any other similar relief within the Court’s discretion pursuant to
MCR 7.216(7).
Respectfully submitted,
/s/ Ellis Boal_
Ellis Boal (P10913)
Counsel for Plaintiffs
9330 Woods Road
Charlevoix, MI 49720
231.547.2626
ellisboal@voyager.net
/s/ Matthew Erard
Matthew Erard (P81091)
Counsel for Plaintiffs
400 Bagley St. #939
Detroit, MI 48226
248.765.1605
mserard@gmail.com
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Proof of Service
I hereby certify that, on November 6, 2018, I served the above document and
appended exhibits on Defendants by personal service to Defendants’ state office
and the office of the Attorney General.

/s/ Ellis Boal______
Ellis Boal
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EXHIBIT 1:
Board of State Canvassers
Minutes and Filed Petition Sheet

STATE OF MICHIGAN
RuTH JoHNsoN, SECRETARY OF STATE

DEPARTMENT OF STATE
LANSING

Meeting
of the
Board of State Canvassers
April14, 2015
Richard H. Austin Building, 4th Floor
Lansing, Michigan
Called to order:

10:30 a.m.

Members present:

Jeannette Bradshaw- Chairperson
Norman Shinkle- Vice-Chairperson
Julie Matuzak
Colleen Pero

Members absent:

None.

Agenda item:

Consideration of meeting minutes for approval.

Board action on agenda item: Motion to approve minutes of February
26, 2015 meeting as submitted. Moved by Matuzak; supported by Pero.
Ayes: Bradshaw, Shinkle, Matuzak, Pero. Nays: None. Motion carried.
Agenda item:

Consideration of initiative petition form submitted for approval by the
Committee to Ban Fracking in Michigan, P.O. Box 490, Charlevoix,
Michigan 49720.

Board action on agenda item: The Board moved to approve the
initiative petition form submitted by the Committee to Ban Fracking in
Michigan with the understanding that the Board's approval does not
extend to: (1) the substance of the proposal which appears on the petition;
(2) the substance of the summary of the proposal which appears on the
signature side of the petition, or (3) the manner in which the proposal
language is affixed to the petition. Moved by Matuzak; supported by
Bradshaw. Ayes: Bradshaw, Matuzak, Pero. Nays: None. Pass:
Shinkle. Motion carried.

BUREAU OF ELECTIONS
RICHARD H. AUSTIN BUILDING • 1ST FLOOR • 430 W. ALLEGAN • LANSING. MICHIGAN 48918
www.Michigan . gov/sos • (517) 373-2540

Agenda item:

Consideration of whether the recall petition filed on March 25, 2015 by
Ryan Flamand states factually and clearly each reason for the recall of
Berrien County Treasurer Bret Witkowski.
Board action on agenda item: The Board moved that the recall petition
filed by Ryan Flamand on March 25, 2015 does not state factually and
clearly each reason for the recall of Berrien County Treasurer Bret
Witkowski. Moved by Pero; supported by Matuzak. Ayes: Bradshaw,
Shinkle, Matuzak, Pero. Nays: None. Motion carried.

Agenda item:

Such other and further business as may be properly presented to the
Board.
Board action on agenda item: None. (General discussion regarding
Board of State Canvassers Procedural Rules, R 168.841 et seq.)

Adjourned:

11:31 a.m.

Vice-Chairperson

? Member

5-26- Z-0{5
Date

Member

EXHIBIT 2:
November 5, 2018
Memorandum from
Defendant Williams

