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NOW COME Defendants former Michigan Secretary of State Ruth Johnson,
Sally Williams, as Director of Elections, and the Michigan Board of State
Canvassers, by their attorneys, and move under MCR 2.116(C)(10) for the dismissal

of Plaintiffs’ complaint on the grounds that there is no genuine issue of material




fact in dispute and that Defendants are entitled to dismissal of the claims as a
matter of law, and in support of their motion state as follows:

1. This is Plaintiffs’ third lawsuit involving their inability, since
November 2015, to file a timely and sufficient petition to initiative legislation to ban
hydraulic facturing in Michigan.

2. As in the other cases, Plaintiffs raise statutory and constitutional
claims, and allege that Secretary Johnson and Director Williams improperly
rejected their petition for filing in November 2018..

3. But Plaintiffs’ petition contains a facial defect, an incorrect election
date, that rendered it defective and untimely. Under these circumstances,
Secretary Johnson and Director Williams were empowered by statﬁte to reject the
petition for filing and did so. See MCL 168.471.

4. And regardless of the defect and Plaintiffs’ other concerns, the filing of
Plaintiffs’ petition is barred by MCL 168.473b, which provides that “[s]ignatures on
a petition . . . to initiate legislation collected prior to a November general election at
which a governor is elected shall not be filed after the date of that November general
election.” (Emphasis added). Because Plaintiffs’ signatures were all collected before
the November 2018 General Election, they cannot now be fﬂed with the Secretary of
State.

5. Because the statutory claims and issues are dispositive, 1t is

unnecessary for this Court to address any of the constitutional claims raised by




Plaintiffs, including their challenge to the 180-day circulation rule set forth in MCL
168.472a.
RELIEF REQUESTED
For these reasbns and the reasons more fully stated in the accompanying
brief, Defendants respectfully request that this Honorable Court grant summary
disposition and dismiss Plaintiffs’ complaint in its entirety and with prejudice.
Respectfully submitted,
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Assistant Attorneys General
Attorneys for Defendants
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INTRODUCTION

Plaintiff Committee to Ban Fracking in Michigan (CBFM) is a ballot proi:osal
committee that circulated a petition to initiate legislation to ban horizontal
hydraulic fracturing, commonly known as “fracking” in Michigan. Although CBFM
began circulating its petition in 2015, it was unable to collect thé 252,523 signatures
it needed to place the measure on the ballot in eitﬁer the 2016 or 2018 General
Elections.! CBFM principally blames its failure to collect sufficient signatures on
the application of MCL 168.472a, which prohibits the submission of signatures older
than 180 days. CBFM challenged that statute in this Court in 2016 but its claim
was dismissed as premature. CBFM then continued to collect signatures.

On the day before the November 6, 2018 General Election, CBFM tried to file
its petition with former Secretary of State Ruth Johnson in the hope of gqualifying
for placement on thé November 2020 General Election—five years after CBFM first
began collecting signatures. The filing was rejected because the heading of the
petition states that the proposal was to be “voted on in the November 8, 2016
General Election.” That did not happen and is now, of course, an impossibility.

CBFM filed a complaint for mandamus in the Court of Appeals arguing that the

1 Four other committees that sponsored initiatives successfully obtained sufficient
signatures and were approved for placement on the ballot in 2018. Initiatives &
Referendums under the Constitution of the State of Michigan of 1963,
https://www.michigan.gov/documents/sos/Initia Ref Under Consti 12-

08 339399 7.pdf, pp 9-10.




date on the petition is irrelevant and that Secretary Johnson had no authority to
reject its filing. The Court of Appeals denied relief on November 15, 2018.

A little more than a month later, CBFM filed the instant complaint, alleging
a combination of claims from its 2016 complaint and 2018 mandamus complaint.
But this third complaint fares little better. CBFM’s petition was properly rejected,
and thus there is no merit to its statutory and equitable claims. And because
resolution of the statutory claims is dispositive, there is no need for this Court to
reach the constitutional questions. The complaint should be dismissed.

STATEMENT OF FACTS AND PROCEEDINGS

A, CBFM’s first lawsuit

CBFM first filed suit in 2016 in this Court seeking declaratory judgment that
MCL 168.472a was unconstitutional under article 2, § 9 of the Michigan
Constitution. (Ex. 1, 2016 Compl.). This Court denied relief for lack of a case or
controversy and CBFM appealed. The Court of Appeals’ opinion affirming dismissal
of that case summarizes some of the relevant facts:

Plaintiff Committee to Ban Fracking in Michigan (CBFM) is engaged
in a statutory initiative campaign that seeks to include a ballot option
to ban horizontal hydraulic fracturing, which is commonly known as
“fracking.” . . . . Plaintiffs sought to have the issue on the 2016 ballot
and, on April 14, 2015, the Board of State Canvassers approved the
form of CBFM’s initiative petition. On May 22, 2015, plaintiffs began
circulating their petitions and collecting signatures. By November 18,
2015, the 180th day, plaintiffs had collected over 150,000 signatures—
but that was less than the required number of 252,523. By June 1,
2016, the deadline for filing initiative petitions for the November 2016
ballot, plaintiffs had over 207,000 signatures—but, again, that was
less than the required number.

Plaintiff is apparently continuing to collect signatures with the same
petition sheets in an effort to have the fracking issue on the November
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9018 ballot. Accordingly, on June 1, 2016, plaintiffs filed this action

challenging the 180—day rule set forth in MCL 168.472a. [Comm to

Ban Fracking in Michigan v Dir of Elections, unpublished opinion of

the Michigan Court of Appeals, Docket No. 334480, dec'd Mar. 14,
2017, attached as Ex. 2, pp 1-2 (footnotes omitted).]

The 180-day rule prohibits the counting of signatures on a petition that
proposes to initiate legislation if the signature was made mofe than 180 days before
the petition is filed with the Secretary of State. MCL 168.472a. Because it was
taking CBFM so long to collect signatures, application of the 180-day rule to its
petition would have resulted in the discounting of stale signatures, potentially
leaving CBFM without sufficient signatures to support its petition. But CBFM’s
case was dismissed for lack of an actual, live controversy because no adverse action
had been taken as to the CBFM or its petition by the State:

Plaintiffs, in effect, are claiming that they are unable to meet the 180~
day rule set forth in MCL 168.472a with regard to their ballot
initiative; thus, they filed this action seeking the declaration that the
180—day rule is unconstitutional. But this is not a “genuine, live
controversy.” This is not a case in which plaintiffs have collected the
number of required petition signatures, albeit during a time-frame
outside the 180—day rule, filed those petitions at least 160 days before
the election, had those petitions rejected by defendants as insufficient,
and then had their ballot proposal denied. In fact, defendants had
made no adverse claim and had taken no adverse action that impacted
plaintiffs’ legal rights in any way before plaintiffs filed this action.
That is, no controversy between the parties existed. Rather, plaintiffs
are projecting that, in the future, if they ever collect the precise
number of petition signatures required for their ballot initiative, they
will be rejected by defendants because they do not meet the
requirements of the 180—day rule. Thus, plaintiffs’ claim sets forth a
possible-—not actual--controversy that may arise in the future which
rests upon contingent, uncertain events that may not occur at all and
the injury plaintiffs seek to prevent is merely conjectural or
hypothetical. [Ex. 2, p 4.]




After the dismissal of this case, CBFM continued to circulate its petitién and
obtain signatureé.

B. CBFM’s second lawsuit

The day before the November 6, 2018 General Election, LuAnn Kozma
contacted the Bureau of Elections and stated that representatives-would arrive
later in the day to file the petition. CBFM’s counsel arrived lz;te in the day on
November 5, 2018 and attempted to file the petition with the Bureau. The petition
was rejected for filing by Director of Elections Sally Williams, acting on behalf of
Secretary Johnson, because the petition inaccurately stated that the proposal was
46 be “voted on in the November 8, 2016 General Election,” which rendered the
filing untimely. (Plfs’ Compl., Ex. 2, Williams letter).

CBFM and Ms. Kozma filed a complaint for writ of mandamus the next day,
seeking emergency relief. (Ex. 3, 2018 Mandamus Compl.). In that complaint,
CBFM asked the Court of Appeals to “enter an immediate writ of mandamus
requiring [Secretary Johnson] to accept the filing of [CBFM’s] statutory initiative
petition on today’s date or, in the alternative, provide injunctive or any other
similar relief within the Court’s discretion[.]” Id. CBFM argued that it was
irrelevant that its petition contained a 2016 election date because the election
statutes did not require a date to appear on the petition at all; that Director
Williams was not éuthorized to reject the petitions; anql that these Defendants had
previously indicated in court pleadings that CBFM could submit the petition in
2018. Id. The Court of Appeals denied the complaiht for mandamus without

explanation on November 15, 2018. (Ex. 4, 11/15/18 Order).
4




C. CBFM’s third lawsuit

Undeterred, CBFM and Ms. Kozma filed the instant lawsuit in December,
2018. As in the first lawsuit, they again allege that MCL 168.472a 18
unconstitutional, and further allege that Secretary Johnson and Director Williams
acted unconstitutionally or in violation of the election laws in rejecting the petition
for filing on November 5, 2018. Plaintiffs ask this Court to “[d]eclare that Plaintiffs
filed their petition on November 5, 2018 and enjoin Defendants Johnson and
Williams to take possession of the petition . . . and provide official notice of such
filing to Defendant Board of State Canvassers.” (Plfs’ Comp., p 21). They further
ask that this Court “[d]Jeclare that the extraneous election-date reference in the
petition’s front-page proposal summary does not preclude the petition’s statutory
compliance ? Id. Last, Plaintiffs’ request that this Court declare MCL 168.472a
“unconstitutional as applied to statutory initiatives under Const 1963, art 2, §9,”
and “enjoin Defendants from applying it to discount voter signatures on statutory
initiative petitions[.]” Id. But as explained below, this case, like the other cases,
must be dismissed.

.STANDARD OF REVIEW

In a motion for summary disposition under MCR 2.116(C)(10), “a court must
consider the pleadings, affidavits, depositions, admissions and other documentary
evidence submitted in the light most favorable to the non-moving party.” Scalise v
Boy Scouts of America, 265 Mich 1, 10 (2005). The moving party bears the initial
burden of specifically identifying the undisputed factual issues and supporting its

position with documentary evidence. MCR 2.116(G)(3)(b); Maiden v Rozwood, 461
5




Mich 109, 120 (1999); Neubacher v Globe Furniture Rentals, 205 Mich App 418, 420
(1994). The burden then shifts to the non-moving party to show that a genuine
jssue of disputed facts exist and to produce evidencé to establish those disputed
facts. Meagher v Wayne State Univ, 222 Mich App 700, 719 (1997); Neubacher, 205
Mich App, at 420. The court can grant the motion “if the affidavits or other
documentary evidence show that there is no genuine issue in respect to any
material fact, and the moving party is entitled to judgment as a matter of law.”
Quinto v Cross & Peters Co., 451 Mich 356, 362-363 (1996).

ARGUMENT

1. Plaintiffs’ statutory, equitable, and constitutional claims should be
dismissed.

As discussed below, Plaintiffs’ petition was properly rejected for filing by
Secretary Johnson and Plaintiffs’ claims should be dismissed.

A. Statutory violations

Plaintiffs allege that Secretary Johnson and Director Williams violated
Michigan Election laws by rejecting their petition for filing in November, 2018
because the date on the petition is irrelevant and ﬁeither Secretary Johnson nor
Director Williams were authorized to reject the petition for filing—only the
Defendant Board of State Canvassers could do so. (PIfs’ Comp., Y 57-63). This is

the same argument Plaintiffs made in their mandamus complaint, which the Court




of Appeals rejected. (Ex. 3, 2018 Compl; Ex. 4, 11/15/18 Order).2 This Court should
likewise dismiss these claims.

1. The petition is defective on its face.

Plaintiffs’ petition contains a facial defect. The Michigan Constitution
provides for the right of initiative in article 2, § 9 but does not otherwise prescribe
" the form for petitions to initiate legislation. Rather, § 9 provides that the
“legislature shall implement the provisions of this section.” Const 1963, art 2, § 9.

The Legi;slature has provided for the preparation and circulation of initiative
petitions in various sections of the Michigan Election Law, MCL 168.1 et seq.
Under MCL 168.482(1) and (2), a petition must be printed. on 8 % x 14 inch paper,
and the “heading” of “INITIATION OF LEGISLATION” must appear on each part
of the petition and “shall be . . . printed in capital letters in 14-point boldfaced type.”
The petition must then include a statement by the electors and a warning to the
electors regarding the consequences of signing a petition more than once, or signing
another individual’s name, etec. MCL 168.482(4) and (5). “The remainder of the
petition form shall be as provided following the warning . . . in section 544c(1),” and
“shall comply with the requirements of section 544¢(2).” MCL 168.482(6). Sections
544c(1) and (2) impose additional formatting requirements relating to information

required from electors and the certificate of the circulator. MCL 168.544¢c(1)-(2).

2 Ordinarily, the decision in a prior suit between the same parties would raise
questions of res judicata or collateral estoppel. However, the Court of Appeals’ one-
sentence order denying relief does not explain the basis for its holding.
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As noted above, Plaintiffs’ petition was approved as to form by the Board of
State Canvassers in April 2015. As approved, the petition stated in its summary of
the proposal that “the proposal is to be voted on in the November 8, 2016 General
Election.” (Pls’ Comp., Ex. 1). The inclusion of the election date raised no concerns
in 2015 because November 8, 2016, was, in fact, the next general election at which a
statewide proposal like Plaintiffs’ could be voted upon. Plaintiffs began circulating
the petition in 2015 in an effort to place the proposal on the 2016 ballot but failed to
gather a sufficient number of signatures and did not attempt to file their petition in
2016. Plaintiffs continued to circulate the petition and collect signatures into 2018,
but likewise did not attémpt to file their petition in time for placement upon the
November 6, 2018 General Election ballot. They did not attempt to file the petition
with Secretary Johnson until November 5, 2018, the day before the quember 6,
2018 General Election.

_ As Plaintiffs point out, neither MCL 168.482 nor MCL 168.544c expressly
required Plamtlffs to include the date of the election at which the plOpOS&l would be
voted upon on the face of its petition. But, MCL 168.471 expressly prov1des that
“[i]nitiative petitions under section 9 of article II of the state constitution of 1963
shall be filed with the secretary of state at least 160 days before the election at which
the proposed law is to be voted upon.” (Emphasis added). Because the election at
which the proposal will be voted upon sets the outermost filing date, section 471
contemplates that a petition sponsor will designate' in some manner which general

election the sponsor seeks to have the “proposed law . . . voted upon.” Ordinarily,




petition sponsors include this information on the face of the petition, just as
Plaintiffs did here. For example, all legislative initiative petitions filed or approved
as to form in 2017-2018 included the date of election. (Ex. 5, sample petitions).

By Plaintiffs’ own admission, every petition shéet collected by Plaintiffs
designates the November 8, 2016 General Election as the election at which the
proposal would be “voted upon.” Under Section 47 1, this would have made the filing
deadline for Plaintiffs’ petition June 1, 2016. That is what the face of the petition
dictates and it is, of course, an impossibility. The passage of time has rendered
Plaintiffs’ petition defective. Thus, when Plaintiffs’ counsel appeared at the Bureau
of Elections on November 5, 2018 attempting to file the petition with Secretary
Johnson, it was rejected because the defect was apparent on the face of the petition.
Plaintiffs point to no constitutional provision, statute, or case law that would have
permitted Secretary Johnson to disregard the heading of their petition and
interpret the Plaintiffs’ own reference to the November 2016 general election as
instead referring to the November 2020 General Election, as Plaintiffs request.

Plaintiffs argue that Secretary Johnson, or Director Williams acting for
Secretary Johnson,? was not authorized to reject the petition for filing, and instead
was required to accept the filing and present it to the Board of State Canvassers for
review. As the filing official for petitions to amend the constitution, to initiate

legislation, and for referendums, Secretary Johnson's gatekeeping duty was limited.

3 The Director of Elections is “vested with the powers and shall perform the duties
of the secretary of state under . . . [her] supervision, with respect to the supervision
and administration of the election laws.” MCL 168.32(1). See also MCL 168.34.

9




Citizens Protecting Michigan’s Constitution Sec’y of State, 280 Mich App 273, 286
(2008). But even this limited duty included authority to conduct a rudimentary,
facial review of a proposed filing to determine if it met, or at least purported to
meet, filing requirements, including whether it was timely. Here, Bureau of
Elections staff réviewed a number of Plaintiffs’ petition sheets and observed its
reference to the November 6, 2016, Geﬁeral Election, and confirmed with Plaintiffs
that each sheet contained the same reference to the 2016 General Election.
Director Williams, on behalf of Secretary Johnson, determined the petition should .
be rejected because it was not offered for filing “at least 160 days before the election
at which the proposed law is to be voted upon.” MCL 168.471. Whether the petition
was offered timely under section 471 was a decision that Secretary Johnson was
authorized to make as the filing official at the time.

While rejection of a proposed petition filing is rare, Secretary Johnson has
done so in the past. For exampie, in O’Connell v Director of Elections, et al, the
former Director of Elections rejected an affidavit of candidacy filed by a judicial
candidate that stated the candidate was an incumbent for the office sought when
the candidate was not, in fact, the incumbent. 317 Mich App 82, 86-87 (2016).4
This defect was apparent from the face of the affidavit, and it was rejected by the

‘Director of Elections acting for the Secretary of State as the filing official.

~ Similarly, Secretary Johnson rejected the qualifying petition of a candidate for

4 The Secretary of State is the filing official for judicial nominating petitions and
judicial affidavits of candidacy. MCL 168.409b.
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Attorney General in 2018 because the petition did not purport to contain sufficient
gignatures. Graveline v Johnson, et al, 336 F Sup-p 3d 801 (ED Mich, 2018).
Likewise, the timing defect of Plaintiffs’ petition was apparent from the face of the
petition and 1t was similarly rejected.

Here, there is no genuine issue as to any material fact. Plaintiffs’ petition is
defective on its face, and it was properly rejected for filing on November 5, 2018 by
Director Williams. As a result, Count IV of Plaintiff's complaint should be
dismissed.

2. Irrespective of the 180-Day Rule, the petition signatures
are stale

Even without the defect described above, and even if the 180-day rule did not
apply, the signatures on Plaintiffs’ petition are now stale and cannot be accepted for
filing under a separate statute, MCL 168.473b. Section 473b provides that
“[slignatures on a petition . . . to initiate legislation collected prior to a November
general election at which a governor is elected shall not be filed after the date of tha;t
November general election.” (Emphasis added). See also, OAG, 1975-1976, No. 4880,
p 111 (July 3, 1975) (opining that a petition to amend the constitution that lacks
sufficient signatures before the date of a November General Election at which a
governor is elected dies as the signatures collected before the November General
Election cannot be filed after that election).

Section 473b implements article 2, § 9's requirement that an initiative
petition be “signed by a number of registered electors, not less than eight percent . .

. of the total votes cast for all candidates for governor at the last preceding general
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election at which a governor was elected []” (Emphasis added).®? Each gubernatqrial
election sets the signéture requirement for petitions to initiate legislation for the
immediately following four years. The signature requirement could go down or it
could go up, depending on voter turnout.6 Within those four years, there are two
November General Elections at which a proposal to initiate legislation may be
placed upon the ballot under the applicable signature requirement. With respect to
Plaintiffs’ petition, and disregarding the facial defect, those general elections were
the November 2016 General Election and the November 2018 General Election.
Plaintiffs failed to file their petition in time for placement upon the ballot at either
election.” Thus, regardless of the 180-day requirement, Plaintiffs’ window for filing
their petition with signatures collected during the previous four years has closed.
Section 473b codifies and clarifies the language of article 2, § 9 and ensures
the application of a consistent, uniform signature threshold. The law makes clear
that sponsors of initiative petitions cannot manipulate the date of filing to- ensure
that their petition is subject to a different (here, a substantially lower) signature
threshold than other filers who may attempt to qualify for the ballot at the same
general election. In other words, Plaintiffs essentially posit that their petition

should be canvassed at the lower signature threshold of 252,523 that applied during

5 Article 12, § 2 contains similar language with respect to petitions to amend the
constitution.

¢ The new signature requirement for initiative petitions based on the 2018 election
is 340,047. '

7 The filing date for the November 2018 General Election was May 30, 2018. MCL
168.471.
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the 2016 and 2018 General Elections, rather than under the‘ new signature
threshold that will apply to every other proposed initiated law that might qualify
for the 2020 General Election (340,047). Plaintiffs attempted to evade application of
section 473b by tendering their petition (containing only 270,962 signatures,
according to Plaintiffs’ estimate), literally hours before the November 6, 2018
General Electioﬁ. But the proper application of section 473b required filing no later
than May 30, 2018 for consideration in 2018, and not beyond.

Because all the signatures collected by Plaintiffs were collected before the
November 2018 General Election at which Michigan’s new governor was elected, the
signatures cannot now be filed under section 473b.

B. Equitable estoppel

Plaintiffs assert that Secretary Johnson, Director Williams and the Board of
State Canvassers should be equitably estopped from rejecting Plaintiffs” petition for
filing with the Secretary of State and review by the Board of State Canvassers.
(P1fs’ Comp., 19 50-53). This claim also fails.

Michigan courts have held that “[e]quitable estoppel is not an independent
cause of action, but instead a doctrine that may assist a party by precluding the
opposing party from aséerting or denying the existence of a particular fact.”
Conagra, Inc v Farmers State Bank, 237 Mich App 109, 140-141 (1999). See also
Casey v Auto Owners Ins Co, 273 Mich App 388, 399 (2006) (equitable estoppel “is
not a cause of action unto itself: it is available only as a defense.”). Equitable
estoppel may arise where (1) a party, by representations, admissions, or silence

intentionally or negligently induces another party to believe facts, (2) the other
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party justifiably relies and acts on that belief, and (3) the other party is prejudiced
if the first party is allowed to deny the existence of those facts. Conagra, Inc, 237
Mich App at 141. Here, Plaintiffs are improperly asserting equitable estoppel as a
cause of action. Nevertheless, Defendants will address the elements.

First, neither former Secretary Johnson, Director Williams, nor the Board of
State Canvassers represented to Plaintiffs that their petition would be accepted for
filing in November 2018. Plaintiffs’ excise a quote from an October 2016 appellate
brief filed on behalf of the Defendants in the first court of claims case:

If and when Plaintiffs-obtain the additional signatures they require,

then they would be able to file their petition. But until the minimum

number of signatures has been collected, any application of MCL
168.472a to CBFM’s petition is hypothetical. [Plfs’ Compl., § 24.]

Plaintiffs extrapolate from this passage that they would be permitted to file
their petition anytime in November 2018 with no questions asked. But thatis
certainly a stretch of this language. Moreover, this passage is not a representation
made by a party, but rather are the words of their legal counsel in a brief. Plaintiffs
do not allege that the Defendants themselves made statements or took actions to
induce Plaintiffs to believe their petitioni would be accepted for filing in 2018. In
addition, the effect of the proposed November 8, 2016 election date on the face of
Plaintiffs’ petition was not raised or litigated in the context of the prior court of
. claims case.

And even if this language suggested that Plaintiffs could file their petition in
2018, the understandiﬁg was that it had to be timely filed for placement on the

November 2018 General Election ballot—not the day before that election.
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Defendants did not, and could not have, waived the application of MCL 168.473b.
Thus, even if the quoted language could be read as a representation by a party
(which it cannot), at most it would be a representation that a petition timely filed by
the deadline for the 2018 General Election would be accepted—not 2020. Indeed,
Plaintiffs’ quote in their complaint another portion of Defendants’ appellate brief
that specifically warns about the application of section 473b to Plaintiffs’ petition.
(Pifs’ Comp., § 37).

Second, and under these circumstances, Plaintiffs could not have justifiably
relied on the language in the appellate brief to believe that Plaintiffs’ petition would
be accepted by Secretary Johnson or Director Williams after the July 2018 filing
deadline for initiative petitions to be placed on the November 2018 General Election
ballot.

And finally, for the same reasons, any prejudice Plaintiffs suffered is the
result of Plaintiffs’ own actions in failing to timely file their petition, not Secretary
Johnson 6r Director Williams.

Accordingly, there is no genuine issue as to any material fact that Plaintifts
are not entitled to the application of equitable estoppel against Defendants. As a
result, Count IT of Plaintiffs’ complaint should be dismissed.

C. Constitutional violations

In Counts I, HI, and V, Plaintiffs allege constitutional violations. “[I]t is well

settled in Michigan that, ‘[c]onstitutional questions will not be passed upon when

m

other decisive questions are raised by the record which dispose of the case.” Lisee v

Secretary of State, 388 Mich 32, 40-41 (1972), quoting People v Quider, 172 Mich
15




280, 288-289 (1912). “This longstanding rule requires [courts] to consider
constitutional questions only as a last resort, and to avoid such questions where a
nonconstitutional basis exists for resolving the matter.” Federated Publications,
Inc v Bd of Trustees of Michigan State Univ, 460 Mich 75, 93 (1999). Furthermore,
constitutional questions will not be addressed when the issue is not ripe for review.
Dep'’t of Social Sers v Emmanuel Baptist Preschool, 434 Mich 380, 389 (1990).

In Count I, Plaintiffs seek a declaration that the 180-day circulation
requirement in MCL 168.472a is unconstitutional under article 2, § 9 of the
Constitution. (Plfs’ Comp., 1Y 42-49). This is the same argument Plaintiffs raised
in their first lawsuit in this Court. (Ex. 1, 2016 Comp.). But as in that case, there
is no reason for this Court to address this claim. As discussed above, Plaintiffs’
petition was rejected for filing by Secretary Johnson because of its specific reference
to the 2016 November Genefal Election date. It was not rejected because 1t
contained signatures gathered outside the 180 days. In other words, section 472a
was not applied to Plaintiffs’ petition, and that statute was not the cause of any
injury to Plaintiffs that occurred on November 5, 2018. As a result, Plaintiffs’ claim
as to section 472a is not ripe for review. Emmanuel Baptist Preschool, 434 Mich at
389. |

In Count I11, Plaintiffs allege that Secretary Johnson and Director Williams
violated article 2, § 9 by “assum[ing] the power to capriciously refuse custody of a
timely filed petition.” (Plfs’ Compl., 19 54-56). But as discussed above, it was

within Secretary Johnson's statutory authority as the filing official for initiative
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petitions under MCL 168.471 to make a threshold determination from the face of
the petition that it could not be considered timely filed. Because Secretary
Johnson’s statutory authority provides a nonconstitutional basis for resolving
Plaintiffs’ claim, this Court need not address tile claim set forth in Count IIL
Federated Publications, Ine, 460 Mich at 93.

Finaﬂy, in Count V Plaintiffs allege that Secretary Johnson and Director
Williams violated Plaintiffs’ equal protection rights by rejecting Plaintiffs’ petition
based on a facial defeét when Defendants have “never before refused to accept
possession of a petition tenderéd for filing” based on a facial defect. (Plfs’ Compl,,
19 64-67). But as diécussed above, while rare, other petitions with similar
threshold-type defects have been rejected for filing, and the ability to make this
threshold determination was within Secretary Johnson’s statutory authority.
Because Secretary Johnson’s statutory authority provides a nonconstitutional basis
for resolving Plaintiffs’ claim, this Court need not address the claim set forthin ~

Count V. Federated Publications, Inc, 460 Mich at 93.
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CONCLUSION AND RELIEF REQUESTED

For the reasons set forth above, Defendants respectfully request that this

Court dismiss Plaintiff's complaint.

Dated: March 7, 2019

Respectfully submitted,

DANA NESSEL
Attorney. General

/

eather S. Meingast (P55439)
Assistant Attorneys General
Attorneys for Defendants

P.O. Box 30217

Lansing, Michigan 48909
517.335.7659

PROOF OF SERVICE

Lisa S. Albro certifies that on the 7% day of March, 2019, she served a copy of the
above document in this matter on all counsel of record and parties in pro per at their last
known addresses via first class mail by depositing same in a United States Post Office

depository in Lansing, Michigan with first class postage fully paid.

ST

Lisa S. Albro
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Slole has tha spme elleel us I personally servad an tha dlital

WARNING — A circulator knowingly m!
not a circulaior who signs as a circula
own as circulator Is guilty of a misdemeanor.

Complete Rewdence Addross (Sleel and Hambat of Futa Rowa) [Dn Nok Enler A Post Citica Box)

in the above carlficate, 8 perSon (oo, Sinw, Zp Colar

{County of Repiskation, il Reqislerd lo Vois, 6f o Cicinater whe Is nal o Residenl af Michigan)

Paid tor vilh fequtated funds by Coslifion fo Regulato Mailjuana Ee AftohUsH Ehamplain 81, NHE Sufla 412, Washingion, DC 20003




INITIATION OF L EGISLATION

Agpeittion o infiste legislallon to increase (he mintmum wage to $10 per hour or January 4, 2019 lo $10.65 per hovr on Januory 1, 2020; 10 543,35 per haur on.Janary 1, 2027 and $12 per hour s Janvary 1, 2022; {o sty adjust the minimum wage based on the
change inthe corl of living; to Tequite that gretulies are to be retained by the employes Who receives them excepd a8 volunlary shared; and lo gradually Inciease e miaimum wage In elegs fof employess who recelve tips of grafuities untit i is (he sama as tha it
wrage lor olher emplayes. The proposal @ adopted viuld Guptsede 2014 PosiicAd 138, | nol enacled by the Mdichigan Slale Leglsiature i sccordance vilh the Michigan Cogjivtion of 4963, the plaposal is (o be voted on at Ihe Novembes 6, 2018 general election.

FOR THE FULL TEXT OF THE PROPOSED LEGISLATION, SEE THE REVERSE SIDE DF tHIS PETITION.
We, the undarsianed quaiified and registered eleclors, iesidents in e County ol , Slale of Michigan, respedlively petifon for inftlation of leghs|
WARNING—A PERSON WHO KNOWINGLY SIGNS THIS PETITION MORE THAN ONGE, SIGNS A NAME OTHER THAN HIS O
SETS OPPOSITE HIS OR HER SIGNATURE ON A PETITION, A DATE OTHER THAN THE ACTUAL DATE THE SIGNATURE WAS

S WHEN NOT A QUALIFIED AND REGISTERED ELECTOR, OR
IOLATING THE PROVISIONS OF THE MIGHIGAN ELECTION LAW.

IRDAGAYE CETY QR TOWRSHIP IN \ DATE OF SIGHING
[MVIHICH REGISTERED 10 VOTE SIGRATURE PRINTED NAME L ROUTE ZIP GODE e Bay e
ciRY OF G 1. P
TOWNEHIF OF L}

GITY OF 1J 2,

TOWNSHIP OF [

cITY O 1 3

TOWNSHIP OF I

crYor 4,

TOWNSHIE OF [

CiTY oF [ 5.

TOWNSHIF OF [

CITY OF [} 6.

TOWNSHIP OF [

CIY OF 0 7.

TOWNSHIP OF (3

CITYGF (1 e

TOWNSHIP OF (3

CEYCF [ 3,

TOWNSHIP GF [

CHY OF [ 0,

TOWNBHIP OF F3

CERTIFICATE GF GIRCUL CIRCULATOR—DO NOT SIGH OR DATE CERTIFICATE UNTIL AFTER CIRGULATING PETITION.

The undemslgned circulzior of the above pefilion assers thal he or sha b ¥
signatiie on the pelilion was signed in his or het presence; thal he o she

a Unlied Blales citben; hal each

ayperson Lo snihe pelition moe f

han ence and has no knowiedge of a person signing the pefdlon mor best knavidedge and belief, each L
slgnature & e genuine skyailie of e person puiporlng to cipn the 1o was =t he line of signiig a  Sgraure of Clauslor Dale
Teglstered afectar of he ciy o lawnship Indicated praceding tha signatusal 150N fhe paltion

pe o alde:

£ I the cheutalor is rol @ tesident of ichigan, the drculator shail make % ] i the box pravided, e euch - -
tignalure on this paiifien sheet is invalid alid (e signaiyes vAl el be counted aking @ cross of chack markln the box  Palad Name of CieuLsiar
provided, the undersigned chrculator asseris thal he ‘or she is not a resident of HAichiy Fa aceapd the jorisolotien of (his stale for the
purpose of any legal proceeding of heating thal conesiny & petilan cheel sxecu tor and sgtees (hal legal process served on

The Secietary of Giate of a designaled ager of Ine Secretary of State hat Ing same eleer (| peisonally senved onthe clicitalor Tommale Reskients Address (Seel and Nunibet of Rural RoieY Do rol enler 3 post alfico baX
WARNING—A CIRCULATOR KNOWINGLY MAKING A FALSE STATEMENT iN THE ABOVE

CGERTIFICATE, A PERSON NOT A CIRCULATOR WHO SIGNS AS A GIRCULATOR, OR A
PERSON WHO SIGNS A MAME OTHER THAN HIS OR HER OWN AS CIRCULATOR 13 Cliy of Towmship, State. Zp Code
GUILTY OF A MISDEMEANOR.

Paid for vith reguisted fnds by Michigen Oae Fal Wage, .0, Bex 35174, Defiof. Kl 48235, Counly of Reg| ¥ Reg! 1o Vole, el a Ve Is nol a Residenl of Michigan

=




INITIATION OF LEGISLATION

An Initialion of leplsTation I anat! the Eamned Slok Time Acl, This iniiatad law would provido workers wills the diggh 10 eam aick ime for garsonal or tamity haslih needs, oa wolt ralatad 1o <k Ic violencs snd saxuet nesaudl ond echootmeglings neoded ac
5 restli ol o chigh disatdily. Bashh, or Isvtres Sua 1o domertic vistance and s4mal ssaull; epoclfy [he condibons for accrving andd blig B0rnad sk Ump: prohibl ralihskon aganid os amplayan for rogusting, orewlsig o enfering rights graniad in this eck: prasedibe
pownrs pac duliey of cerleln lsls daparimants, agescias, 2nd cHicors; prowids for promutpalion of rutes; and pravida eamodias and sanctions.

i nol enacled by the Wchigen Sinte Legislalure In accordence with $he Mohigrn Consltlulion ot 1953, tha p d fnghrisiion 8 1o ba volsd on &t 1o Gencral Esclion, Novsmber 6, 2018, N
FORTHE FULLTEXT GF THE PADPOSED LEGISLATION SEE THE REVEASE SI0E OF THIS PERRON. R ’ =
W, the vndersignad quailisd and registasad sioctors, rusldonls a the covaly o, Staie ol Michigan, tospectkely pollan for fnflation of tegislallon

WARNING—A person who knowlngly signs this pelition mora than once, signs a name other than his or her own, signe when not a quailfied and registered elactor, or sets
opposite his or har signature on a petition, a date other than the actual date the signature was affixed, Is violating the provisions of the Michigan election law,

WOIGATE GITY GR TOWNSHIP : DATE OF SISHING
N WHIGH REISTERED TO VOTE SIRNATURE PRINTED HAME ADDREBS OR AURAL ROUTE 2IP CODE MO BAY YEAR

oY oF O . ’ 1

TOWHSHIF OF [}

CiTYGF O 2

TOWNSHIP OF [

cAYoF O 9

TOWNBHIP OF {3

BOYOF ) 1 [ =]

TowNsHIF OF [ A =

CITYOF £} & ]

TOWMSHI OF [} . Ha

CITYOF 3 P = @

TOWNSHIP OF £3 = bo

o

CIEYOF z 5=

TOWHSHIP OF T e~ e

CIEY OF [ 8 S < N

TOWNEHIF OF [J F :

CRYGF O ’ 3

TOWNSHIP OF [

GITY OF 1 st

TONVNSHIP OF 3 .

GERTIFICATE QF GIRCULAT i i .

The undergigied cliculator of the abir paliton nesaria that o o; shoTa 18 yoars of uga B 2 Unitod Statos cllzes; Tt sach dlgnotore. CIRGULATOR—Da not sign or dale certificate until after clroulating petition.
on ftin petllion yias alged In 15 or her pressnro; (el heor she hes nelihit cxssad nor permiited g parton Lo afgn ike patiion mara than ence
sndl s no knowladpe of r parton slynkyg $he polilion mors than epee; bnd Lhel, lo his oo her bast hnowledgo nd baital, sech slgneiwi Is ke [ SUS——
genying sipnaturs of Lha peeson purporﬁng e sign @ patifon, I person signing ihe puilion vas al the time of slgilag o eristeted alacior of Signaturo of Sircutalar Dala ' -
thio clly o township Indicalod piecadng the signetere, and th alsclor was quaidied d algn the polilian,

T3 #ihs cirowator [3 1o s rasitlant of Michigen, the cliculetor shall mule 1 crmas of chach markin U bex pirdded, otherwise aach slgnal

This pafiion shant |s Levaid and tho signatures wil riel be coonied by & Bing olRcil By muking # 6io3a 0f QUOCK merk in o box providag, thy  Prinled Namo of Gliculstor
unvtaseigned cirouiator zssorls [al he of pha i nol @ insidant of Michigan #nd sgisss 10 actept the prsdiclon of (ha stz (or tho puipose af

aryy lopat procenting e hearag thal concesns o ptition shenf ercuted by the cigulols? satt garees Ihal Iagal process served on W sacrelary PSS —

ol <tatb or & designaled agonl of th sscralary of stota fias ha 3eme elfesl as If personidly 3ebvad on fhe Crotdaios Eommpieit Aasivene hodres [suetl and Humbir or Rural Route) 0o not enler  poal oflica box
WARNING—A tirculator knowingly making s false statement in the above certificate, 3
person not a circulatar who signs as a clreulator, or a person who signs a name ofher  Coy orTownsin. Blalo. 7ip Geda
than his or her own as airculator is guilty of a misdemeanor, N
Paiet for wilh reptlbted funds by Raise Michigan, RO, Sox 1502 Ayl Oak, b1 48058 000000 oHes Caunty of Registetiod, I Reglaisred toVolb, ol Ciceulator Who is npd 4 Residant of Michigan






