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STATE OF MICHIGAN
COURT OF CLAIMS

Committee To Ban Fracking In 
Michigan and Luanne Kozma,

Plaintiffs, 
v Case No. 18-000274-MM

Hon. Stephen L. Borrello
Secretary Of State Ruth Johnson, 
Director Of Elections Sally 
Williams, in their official capacities, And 
Board Of State Canvassers,

Defendants. 
___________________________________________/ 

Ellis Boal (P10913) 
Counsel for Plaintiffs 
9330 Woods Road
Charlevoix, MI 49720 
231-547-2626 
ellisboal@voyager.net 

Scott A. Mertens (P60069)
Assistant Attorney General
Counsel for Defendants
Box 30217
Lansing, MI  48909
517-335-7659
mertenss@michigan.gov 

Matthew Erard (P81091) 
Counsel for Plaintiffs
400 Bagley Street #939 
Detroit, MI 48226 
248-765-1605 
mserard@gmail.com 

_____________________/

Heather S. Meingast (P55439)
Assistant Attorney General
Counsel for Defendants
Box 30217
Lansing, MI  48909
517-335-7659
meingasth@michigan.gov 

 Plaintiffs' Revised First Interrogatories and Requests

1
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You may ignore plaintiffs' first interrogatories and requests filed last week.  This 

will substitute for them.  Please respond within 28 days (by April 24, 2019) to the 

following discovery questions and requests under MCR 2.300 et seq.

1. As seen in exhibit 21 of the Kozma affidavit in CBFM v Director of 

Elections, No. 16-000122-MM, defendants and the court knew during that litigation that 

petition sheets, on which CBFM was continuing to collect additional signatures after the 

filing deadline had passed for the November 2016 election, bore the statement that the 

proposal was to be “voted on in the November 8, 2016 General Election.”  During the 

litigation defendants told the court of claims that if and when CBFM obtained the 

required additional signatures it “will be able to file their petition.”  Defendants repeated

this to the court of appeals and supreme court.  Now, after CBFM obtained the required 

number with the same quoted wording on the sheets, defendants argue differently, that 

due to the quoted wording CBFM could not file and and in fact did not file the 

signatures on November 5, 2018.  Please provide all non-confidential documents, 

emails, meeting minutes, and internal correspondence among the defendants or with 

others regarding the change of heart.

2. Defendants acknowledge that CBFM “tendered” signatures on November 5,

2018.   Please provide all non-confidential documents, emails, meeting minutes, and 

internal correspondence among the defendants or with others establishing that 

“tendering” is not “filing.”

2
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3. Defendants state that “ordinarily” petition sponsors include an election date,

on the face of petition sheets.  One sponsor who did not was Abrogate Prohibition 

Michigan, which filed a formatted petition sheet with no election date, for a 

constitutional amendment on August 14, 2017, which the canvassers approved as to 

form three days later (attached).  Please produce copies of the faces of all formatted 

statutory or constitutional initiative petition sheets which the canvassers approved, or 

which they canvassed, from 1963 to date.

4. Supplementing the previous question, please include the statutory initiative 

petition to repeal the nonresident city income tax authorized by the uniform city income 

tax ordinance, contained in 1964 PA 284, which was the subject of OAG 5528 (1979), 

holding “In the event that there are insufficient signers on an initiative petition for the 

November general election ballot of 1980, the same petition forms may be circulated for

filing for the 1982 general election ballot,” as well as the request, attachments, 

correspondence, and notes of conversations with Senator Gilbert DiNello who requested 

OAG 5528.

5. The legislature rejected 2009 SB 952 which would have provided that 

petition sheets must state on the front: “This proposal is to be voted on at the November 

[date of election] general election.”  https://www.legislature.mi.gov/

(S(3bwkdmvvsaqv1kneyn05qooj))/mileg.aspx?page=getobject&objectname=2009-SB-

0952&query=on .  Please provide all non-confidential documents, emails, meeting 

3
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minutes, and internal correspondence among the defendants or with others regarding the 

desirability or necessity of initiative proponents designating an election date on 

formatted petition sheets, and state why defendants' guidelines for initiative and 

referendums, 

https://www.michigan.gov/documents/sos/Ini_Ref_Pet_Website_339487_7.pdf , omit any

prescription for designating an election to be voted on.

6. Please identify the date, circumstances, and reasons regarding any other 

instance of initiative signature sheets tendered by a proponent being rejected by the SOS

for filing, particularly since Citizens Protecting Michigan's Constitution v SOS, 280 

Mich 273 (2008) when the court of appeals at page 286 instructed SOS “Upon the filing 

of a signed petition, the Secretary must 'immediately' notify the Board by first-class 

mail. MCL 168.475(1).  The Secretary has no further duties until after the Board deems 

a petition sufficient....”

7. Complaint paragraph 33 asserts the SOS agent acknowledged the 

canvassers could overrule her rejection of CBFM's signatures.  Among the movants for 

summary disposition is the canvasser board.  Since this suit was filed the canvassers 

have met just once, for 11minutes on February 25.  The attached draft minutes do not 

show that the canvassers' attitude as to this suit was discussed – whether to fight it or 

settle it – nor do they show that the canvassers went into executive session where that 

might have been discussed.  Complaint exhibit 3 at pages 4-5 notes that when the 

4
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canvassers are eventually consulted on this matter (even in executive session) Member 

Norm Shinkle is expected to recuse himself.  Please identify the authority for a motion 

to be filed on the canvassers' behalf without obtaining their instructions.

8. Please produce all correspondence, emails, transcripts, and notes of 

meetings or conversations involving defendants and the sponsor of the 2017 

constitutional initiative petition of Abrogate Prohibition Michigan.

Respectfully submitted,

/s/ Ellis Boal 
Ellis Boal (P10913) 
Counsel for Plaintiffs 
9330 Woods Road 
Charlevoix, MI 49720 
231.547.2626 
ellisboal@voyager.net 

/s/ Matthew Erard 
Matthew Erard (P81091) 
Counsel for Plaintiffs 
400 Bagley St. #939 
Detroit, MI 48226 
248.765.1605 
mserard@gmail.com 

Dated: March 27, 2019.

5
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B UR E A U  OF  E L EC TI O NS  

R IC H AR D H .  A US T IN  B UI L D I NG   1 S T  F LO OR    4 3 0  W .  A L L EG AN    LA NS IN G ,  M IC H I GA N 4 8 9 18  

Mi c h i ga n .g o v / E l ec t i on s   5 17 - 33 5 - 32 3 4  

 

 

 

 

Meeting 

of the 

Board of State Canvassers 

 

February 25, 2019 

Delta Charter Township Hall 

Lansing, Michigan 

 
Called to order: 10:10 a.m. 
 
Members present: Norm Shinkle – Chairperson 
   Jeannette Bradshaw 
   Aaron Van Langevelde 
 
Members absent: Julie Matuzak – Vice Chairperson 
 
Agenda item:  Consideration of meeting minutes for approval. 
 

Board action on agenda item:  The Board approved the minutes of the 
November 26, 2018 meeting as submitted.  Moved by Shinkle; supported 
by Van Langevelde.  Ayes:  Shinkle, Van Langevelde, Bradshaw.  Nays:  
None.  Motion carried. 
 

Agenda item: Election of Board Chairperson and Vice-Chairperson for terms ending 
January 31, 2021.   

 
Board action on agenda item:  Jeannette Bradshaw was elected to serve 
as chairperson for the term ending January 31, 2021.  Moved by Shinkle; 
supported by Van Langevelde.  Ayes:  Shinkle, Van Langevelde, 
Bradshaw.  Nays:  None.  Motion carried. 
 
Aaron Van Langevelde was elected to serve as the vice chairperson for the 
term ending January 31, 2021.  Moved by Shinkle; supported by 
Bradshaw.  Ayes:  Shinkle, Van Langevelde, Bradshaw.  Nays:  None.  
Motion carried. 
 

DRAFT 
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Agenda item: Consideration of multiple proposed de minimis modifications to the ES&S 
voting system: 

 
Board action on agenda item:  The Board approved multiple de minimis 
modifications to the ES&S voting system: 
 
1. The Board approved the use of texture-free exterior housing for the 

ES&S EVS 6010 Voting System Model DS-200 precinct tabulators in 
the State of Michigan.  Moved by Shinkle; supported by Van 
Langevelde.  Ayes:  Bradshaw, Van Langevelde, Shinkle.  Nays:  
None.  Motion carried. 
 

2. The Board approved the use of Okidata Model B431D, B431DN and 
B432DN printers for the ES&S EVS 6010 Voting System Model DS 
450 high-speed tabulators in the State of Michigan.  Moved by Van 
Langevelde; supported by Shinkle.  Ayes:  Bradshaw, Van 
Langevelde, Shinkle.  Nays:  None.  Motion carried. 

 
3. The Board approved the use of the Okidata Model B432DN printer 

for the ES&S EVS 6010 Voting System Model DS 850 high-speed 
tabulators in the State of Michigan.  Moved by Shinkle; supported by 
Van Langevelde.  Ayes:  Bradshaw, Van Langevelde, Shinkle.  Nays:  
None.  Motion carried. 
 

4. The Board approved the use of injection-molded ABS plastic for use 
with the collapsible ballot box used with the ES&S EVS 6010 Voting 
System Model DS200 tabulator in the State of Michigan.  Moved by 
Van Langevelde; supported by Shinkle.  Ayes:  Bradshaw, Van 
Langevelde, Shinkle.  Nays:  None.  Motion Carried. 
 

Agenda Item:   Such other and further business as may be properly presented to the 
Board. 

 
The Board recognized Colleen Pero and Denise Barton for their 
service to the Board of State Canvassers. 
 

Adjourned:  10:21 a.m. 
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Remarks of delegates
Clyne Ward Durst Jr, Catherine Moore Cushman,

George Romney, Harold Norris
Constitutional Convention 1961
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STATE OF MICHIGAN 

IN THE CIRCUITI COURT FOR THE COUNTY OF INGH1lM 

CONSUMEi'RS POWER COMPANY, 
a Mich ~gan Corporation , ima 
THE DE~ROIT EDISON COMPA~Y, 
a Mich~gan Corporation, 

Plaintiffs, 

V 

FRANK ~ KELLEY, ATTORNEf 
GENERAL , RICHARD H. AUST JJ.:N, 
SECRET~RY OF STATE, and 
BOARD O STATE CANVASSER~li , 

Defendants . 

--------------1--I 
JOHN Di PIRICH (P 23204) 
MICHAEL J. HODGE (P 2514~ ) 
KEVIN . MOODY ( P 34900) 
Attorne s for P l aint iffs 

GARY P.l GORDON ( P 26290} 
RICHARD P. GARTNER ( P 27 ~19) 
TODDS. ADAMS (P 36819) 
Asissta t Attorneys Gene~al 
Atto rne s for Defendants 

/ 
No. 86-56487-CZ 
HONORABLE ROBERT HOLMES BELL 

f!LED-30th cmc~rr cnc:T 

'!'I ' ._' _J '" 1 0 1986 

BY: _ -
--t1mY ST. JOliK 

Deputy Clerk 

DEFENDANTSJ' BRIEF IJll Ol?P. OSI. TION TO 
MOTION Fl:>R SUMMARY DISPOSITION 

Dated : I July 15, 1986 

FRANK J. KELLEY 
Attorney General 

Gary P. Gordon 
Richard P. Gartner 
Todd B. Adams 
Assistant Attorheys General 

Attorneys for De fendants 

Business Address: 
600 Law Bu i lding 
525 West Ot t a wa Street 
Lansing, MI 48913 

{517) 373-640 4 

$iL 
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' . 

constitutional amendmen~s on the ballot. Delegate Durst stated 

in sugport of the inclu$ ion of a 300,000 maximum on t he number of 

signat ures required: 

"Now I don't think that the:re is any doubt 
that no matter how high this figure gets--even 
if you have to get milli<:ms of signatures in 
the State of Mjchigan--that the UAW-CIO would 
be able to put an amendmEmt on the ballot if 
they so desire . Sure, it may Cost them a 
little more. It may take a little more time 
and a 1 i ttle more effort ,. but they can do it. 
By the same tok :m, Mr. Pc1we l l's organization , 
the Farm Bureau, if it re!al JL y wants to put an 
amendment on th1? ballot h as got the membership 
and also, I presume, the money--that I am not 
so sure of--but at least they have t he facili­
ties to put an !mendment on the ballot if they 
really want to. I suppose there are other 
organizations t h at are similarly well orga­
nized. Probabl r the school groups, if they 
had an amendmen: they were particularly 
interested in, ould be able to organize the 
manpower and thE i funds to put that particular 
amendment on the ballot. Bu! I submit that 
the great bulk of the rest of the people of 
this Stat e, who belong to noi~ of these well 
organized organjzations, would not be able to 
significantly ~rticipate in~ drive to put an 
amendment 2!! th~ ballot when this figure gets 
so high that it becomes tc~ c;ost li. Now I am 
concerned about this because I do not belong 
to either one of the largei 01·ganizations I 
mentioned .... " 2 Official Record, supra, 
p 2460 {emphasis added.) 

Del1~gate Cushman statli!d: 

11 Now, believe me it takes a tremendous amount 
of organization, particularly wh@re you are 
dependent on vol :nteers to get this many names 
[ the 300,000 max,.mum on names being discussed] 
in valid names. I think that unless it were a 
professional org~nization I don't think that a 
much bigger limi i! could be re,ached, and I mean 

-29-
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by a professiol1.al organ1zation one that had 
enough money t, pay for their name and their 
circulation of it." Id, p 2462. 

l egate Romney sta1}ed in support of a 300,000 maximum on 

ures r equired: 

11 As I see this proposal , it is designed pri­
marily to enab]e citizens to use this route to 
secure consti tu.t ional ameindment. Now as a 
rule they are n

1 
t too we l l c,rganized, and I 

want to emphasi.::e what ha.s been said here 
about the great difficulty in securing the 
votes needed to call this convention and then 
we only require 225,000, but we secured over 
300,000 in ordeJ ' to have the overage to make 
good any signatu res not properly secured, 
because there is · a great deal of technical i ty 
required in seC't! lring val i d signatures. So I 
think that if we should str i ke out the 300,000 
figure we would make it v 1ery unlikely that· a 
genuine citizens ' petition drive could bring 
about an amendment for a constitutional con­
vention of this character . It took a great 
deal of organi zed effort t o get this one 
called on this b~sis and I certainly hope that 
you will defeat t his amendment [deleting the 
300,000 ceiling ,n requ ireid signatures J 
because I think the citizems of the State 
should have a tai~get that is within t heir 
reach . " I d, p 2 ~63 , ( emphasis added. } 

Fina\ lly, Delegate Nor1]is in support of Delegate Romney's 

ated: 

11 An d if I sense a ything--sts cl person who has 
been active in ttie last 25 years in a var i ety 
of efforts--·it is that most. E.§!Ople feel that 
the polit i cal wall is too tligt,l to jump, 1!!fil 
ordinary citizens cannot accomplish change, 
and this leads to~ state gf apathy and iner­
tia which, in .my J udgment, is very dangerous 

-30-
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in~ democrati(; society. There has to be a 
holding forth ,f the pos sibility to adjust to 
change on behalf of ordinary people, not 
merely--and I ·:hink that Mr. Romney made an 
excellent poin , here--no t merely people who 
are organized J'.n a political group or on an 
economic basis but citizens' groups, 
generally . " I~ . , p 2464. 

Thie Michigan Consti 't)utional Conv,:'!ntion Delegates I comments 

para11:~1 the general undlerstandinu o1'. the history and purpose of 

the i n \i t ia t i ve and the rJef erendum .. 

"While it has b!en held that the idea of 
direct legislat l on is as old as government, 
the adoption of the initiative and referendum 
as a part of th, ! organic law in some jur i sdic­
tions came abou1 · as the result of the growth 
of dissatisfact .. on and distrust of the people 
for the i r legis ative bodies and because of 
the increase of corruption i :G legislation due 
to the power an · inf luenc12 o >~ large £.QI_­

porations and 12.9 werful .fr!.!:>ups of individuals , 
and was no t due to any willful or perverse 
desire o f t he people to exercise the legi sla­
tive funct i on directly . " 82 C.J.S . , Statutes , 
§ 116, pp 1 93-19 4 (emphasis added.) 

The I 180 day rebuttabli:! presumption strongly favors well 

organizt d, well funded, s p ecial i n terest groups who can gather 

the nec!.ssary s i gnatures t ithin the short time frame. 

Comment~j of Constitut iona l Convent i on Delegates above. 

See 

The 

180-day !rebuttal p r esumpt.:i)on strongly hinders the citizens' 

groups wthich the ini tiati '4e was r esE:!rVE!d for and which do not 

have thel money and organ.1zJa t1on to ~rat h er signa tures so quickly . 

-~,! ,-
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whic hl the proposed amerldment is to be voted on, provided another 

elect lion for governor h}as not occurred. MCL 168 . 472a; MSA 

(1) also places ~ significant burden on the exercise of the 

right \ of initiative witl1out any cor:t•espondin g clear benefit . MCL 

168.47 2a; MSA 6.1472{l) l demonstrates a profound suspicion and 

d i str~st of the initiat! ve procedure contrary to the whole idea 

of th~ constitutional i i itiative as it has been succe ssfully 

pract ~ced for 40 years ~n the State of Michigan. 

WHIEREFORE, Defendant]s respect :Eul ly pray that this Court will 

aintiffs' Mot i on lfor Summary Disposition and grant 

nts' Summary DispJ:,si tion and dismiss Plaintiffs I Complaint 

pur sua1~t to MCR 2. 116. 

Dated: \July 15, 1986 
CON-B 

=ilf cy ss 

Respectfully submitted, 

FRAN~~~y !r7l 
., - ~ 

arv . Gordon 

, -1.d {3 . ~ 

Todd B. Adams 
Assistant Attorneys General 

Attorneys for Defendants 

Business Address: 
600 Law Buildi ng 
525 West Ottawa Street 
Lansing, MI 48913 
{517) 373 - 643 4 
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COA Case # 350161

Attachment F

Transcript
Board of State Canvassers

April 14, 2015
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Appellants' Opening Brief
CBFM et al v Benson et al

COA Case # 350161
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OAG 5528, 8/3/79
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The following opinion is presented on-line for informational use only and does not replace the official version. (Mich Dept of
Attorney General Web Site - www.ag.state.mi.us)

STATE OF MICHIGAN

FRANK J. KELLEY, ATTORNEY GENERAL

Opinion No. 5528

August 3, 1979

INITIATIVE:

Petitions to amend or repeal existing law

CONSTITUTIONAL LAW:

Initiative petition

ELECTIONS:

Initiative

CONSTITUTION OF MICHIGAN:

Art 2, Sec. 9 (initiative petitions)

The people may initiate legislation to amend or repeal 1968 PA 284, chap 2.

In the event that there are insufficient signers on an initiative petition for the November general election ballot of 1980, the
same petition forms may be circulated for filing for the 1982 general election ballot.

Honorable Gilbert J DiNello

State Senator

The Capitol

Lansing, Michigan

You have requested my opinion with respect to certain procedures for circulating initiative petitions to repeal the nonresident
city income tax authorized by the Uniform City Income Tax Ordinance, contained in 1964 PA 284, chap 2, et seq; MCLA
141.601 et seq; MSA 5.3194(11) et seq. Your questions are:

'1. Inasmuch as these initiative petitions would be attempting to repeal an existing law, and no referendum petitions
were filed, . . . can citizens now file initiative petitions?

'2. If the circulators find, as they approach the 160 day submission date prior to the election, they do not have sufficient
signatures to place the issue on the 1980 General Election ballot, can they continue to circulate in anticipation of
having the required number by 1982? Or, is there a time limit between the date of the first signature and the date of the
last?'

Initiative and referendum are governed by the Michigan election law, 1954 PA 116, Chapter XVII, Sec. 471, et seq; MCLA
168.471 et seq; MSA 6.1471 et seq and Const 1963, art 2, Sec. 9, which states:

'The people reserve to themselves the power to propose laws and to enact and reject laws, called the initiative, and the
power to approve or reject laws enacted by the legislature, called the referendum. The power of initiative extends only
to laws which the legislature may enact under this constitution. The power of referendum does not extend to acts
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making appropriations for state institutions or to meet deficiencies in state funds and must be invoked in the manner
prescribed by law within 90 days following the final adjournment of the legislative session at which the law was
enacted. To invoke the initiative or referendum, petitions signed by a number of registered electors, not less than eight
percent for initative and five percent for referendum of the total vote cast for all candidates for governor at the last
preceding general election at which a governor was elected shall be required.' (emphasis added)

There can be no question but 1964 PA 284, supra, was subject to referendum by the people in accordance with Const 1963, art
2, Sec. 9, supra. The time to seek a referendum has passed, and therefore, 1964 PA 284, supra, is no longer subject to
referendum.

However, there is nothing to preclude the initiation of a law to amend or repeal 1964 PA 284, supra. An initiative of
amendatory legislation is consistent with the principle that constitutional provisions which reserve to the people a direct
legislative voice ought to be liberally construed. Michigan Farm Bureau v Secretary of State, 379 Mich 387; 151 NW2d 797
(1967).

It is my opinion, therefore, that the people may initiate legislation to amend or repeal 1964 PA 284, chap 2, supra.

In regard to your second question, 1954 PA 116, Sec. 471, supra, requires that petitions seeking an initiative to be filed at least
120 days before the election.

In OAG, 1973-1974, No 4813, p 171, 174 (August 13, 1974), it is stated:

'In other words, petitions and the signatures affixed to them are valid for as long as a particular basis (votes cast)
remains in effect. 1963 Const, art 12, Sec. 2 and art 2, Sec. 9, both provide that the requisite number of signatures to
initiative petitions is to be determined by a set percentage of votes cast for all candidates for governor at the last
preceding general election at which a governor was elected. Therefore, the term for governor determines the time
periods during which petitions may be circulated for signature and any signatures gathered during such a period are
valid. Under 1963 Const, art 5, Sec. 21, the governor serves a period of four years. Hence, signatures on petitions are
to be considered valid so long as they are gathered during a single four-year term bounded on both sides by a
gubernatorial election.'

The vote for the office of Governor in 1978 general election, as certified by the State Board of Canvassers, establishes the
current basis for the circulation of initiative petitions. The identity of petitions circulated during the current term of the
Governor are inseparably linked with the basis established by the November, 1978 election. Thus, the vote for Governor will
be the basis of all initiative petitions circulated until the November, 1982 general election establishes a new basis.

It is my opinion, therefore, that in the event circulators of an initiative petition have insufficient signatures to file the petition
for the 1980 general election ballot, they may continue to circulate the same petition forms for filing for the 1982 general
election ballot.

Frank J. Kelley

Attorney General

http://opinion/datafiles/1970s/op05528.htm    
State of Michigan, Department of Attorney General
Last Updated 03/09/2019 21:23:38http://opinion/datafiles/1970s/op05528.htm    
State of Michigan, Department of Attorney General
Last Updated 11/10/2008 15:49:34
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Appellants' Opening Brief
CBFM et al v Benson et al

COA Case # 350161

Attachment H

MI Time To Care Petition
Form and Sufficiency Canvasser-Approved

8/17/17,  7/26-27/18
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Appellants' Opening Brief
CBFM et al v Benson et al

COA Case # 350161

Attachment I

Affidavit of Melissa Malerman, 7/8/16
filed in Michigan Comprehensive Cannabis Law Reform Committee v Johnson,

Court of Claims Docket # 16-000131-MM,
dismissed, 8/23/16,

leave to appeal denied by Court of Appeals, 9/7/16,
application for leave to appeal denied by Supreme Court, 500 Mich 858 (2016)
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