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The appeal involves a ruling 
that a provision of the 
Constitution, a statute, rule or 
regulation, or other State 
governmental action is invalid.   
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Comm. to Ban Fracking in Mich. & Luanne Kozma v. Sec'y of State

Court of Appeals of Michigan

April 2, 2020, Decided

No. 350161

Reporter
2020 Mich. App. LEXIS 2563 *

COMMITTEE TO BAN FRACKING IN MICHIGAN and 
LUANNE KOZMA, Plaintiffs-Appellants, v SECRETARY 
OF STATE, DIRECTOR OF ELECTIONS, and BOARD 
OF STATE CANVASSERS, Defendants-Appellees.

Notice: THIS IS AN UNPUBLISHED OPINION. IN 
ACCORDANCE WITH MICHIGAN COURT OF 
APPEALS RULES, UNPUBLISHED OPINIONS ARE 
NOT PRECEDENTIALLY BINDING UNDER THE 
RULES OF STARE DECISIS.

Prior History:  [*1] Court of Claims. LC No. 18-000274-
MM.

Judges: Before: CAMERON, P.J., and SHAPIRO and 
LETICA, JJ.

Opinion

PER CURIAM.

Plaintiffs appeal the Court of Claims order granting 
summary disposition to defendants under MCR 
2.116(C)(10) (no genuine issue of material fact). For the 
reasons stated in this opinion, we reverse and remand 
to the Secretary of State to forward plaintiffs' petition to 
the Board of State Canvassers.

I.

Plaintiff Committee to Ban Fracking in Michigan is 
engaged in a statutory initiative campaign to ban 
horizontal hydraulic fracturing, which is commonly 
known as "fracking." Plaintiff LuAnne Kozma is the 
director of that campaign. In April 2015, the Board 
approved the form of plaintiffs' initiative petition. The 
front-page summary of the proposed legislation 
provided that "[t]his proposal is to be voted on in the 
November 8, 2016 General Election." No date of 
election was provided in the full language of the 
petition's text.

Plaintiffs began circulating their petition for signatures in 
May 2015. At the time, MCL 168.472a provided a 
rebuttable presumption that signatures on a petition 
made 180 days before filing would not count.1 180 days 
after they had begun circulation, plaintiffs had collected 
approximately 150,000 signatures. [*2]  The number of 
valid signatures to achieve ballot status was 252,523 
signatures.

In January 2016, plaintiffs filed a complaint seeking to 
challenge the constitutionality of the 180-day rule under 
former MCL 168.472a. The Court of Claims granted 
defendants summary disposition, holding that no actual 
controversy existed because plaintiffs had not collected 
enough signatures to submit their petition to the 
Secretary and their ability to do so was speculative. 
Plaintiffs appealed that ruling, and we affirmed. Comm 
to Ban Fracking in Mich v Dir of Elections, unpublished 
per curiam opinion of the Court of Appeals, issued 
March 14, 2017 (Docket No. 334480), pp 2-4.

Plaintiffs continued to collect signatures and on 
November 5, 2018—the day before the 2018 election—
plaintiffs sought to file the initiative petition with the 

1 Effective June 7, 2016, MCL 168.472a was amended to 
remove the rebuttable presumption and now provides that 
signatures that are more than 180 days old "shall not be 
counted[.]" 2016 PA 142.
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Secretary for a vote, if necessary, in the 2020 election. 
According to plaintiffs, they had collected about 270,962 
signatures. However, the Director of Elections refused 
to accept the petition because the front-page summary 
stated that it was to be voted on at the November 8, 
2016 general election and that election had already 
passed. Plaintiffs filed a complaint in this Court 
seeking [*3]  a writ of mandamus requiring the Director 
to accept their legislative initiative petition. We denied 
the complaint. Comm to Ban Fracking in Mich v 
Secretary of State, unpublished order of the Court of 
Appeals, entered November 15, 2018 (Docket No. 
346280).2

In December 2018, plaintiffs filed the instant complaint, 
challenging the Secretary's action in several respects 
including a claim that the Secretary had usurped the 
power of the Board, which is the only entity charged by 
statute with determining the sufficiency and adequacy of 
an initiative petition. Plaintiffs also alleged that the 
petition did not violate MCL 168.471, which provides 
that petitions must be filed at least 160 days before the 
election at which the proposal would be voted on. 
Defendants moved for summary disposition, arguing 
that inclusion of the incorrect election date was a defect 
that rendered plaintiffs' petition invalid and untimely. 
According to defendants, MCL 168.471 contemplates 
that the petition's sponsor will designate the general 
election in which the sponsor sought to have the 
proposed legislation voted upon.

In its opinion and order, the Court of Claims found that 
even though there is no statutory requirement that 
initiative [*4]  petitions include an expected election 
date, the erroneous date resulted in a violation of MCL 
168.471. The proposed legislation was to be voted on in 
the November 2016 general election, an election as to 
which the 160-day cutoff had long passed at the time of 
petition's filing. Accordingly, the Court of Claims granted 
defendants summary disposition.

We reverse because we agree with plaintiffs that the 
petition did not violate the 160-day rule. Given our 
ruling, we need not address whether the Secretary 
acted outside of her authority by rejecting the petition or 
any of the other issues raised on appeal.3

2 In the present action, the Court of Claims requested that the 
parties brief whether the doctrine of res judicata barred the 
action. Specifically, the trial court asked whether the Court of 
Appeals' order denying mandamus relief was a final judgment. 
Both plaintiffs and defendants stated that this Court's order did 
not decide the issue on the merits.

II.

We review de novo a lower court's decision on a motion 
for summary disposition. See Maiden v Rozwood, 461 
Mich 109, 118; 597 NW2d 817 (1999). A party is entitled 
to summary disposition if "there is no genuine issue as 
to any material fact, and the moving party is entitled to 
judgment . . . as a matter of law." MCR 2.116(C)(10). 
We also review de novo questions involving the 
interpretation and application of statutes. Linden v 
Citizens Ins Co of America, 308 Mich App 89, 91-92; 
862 NW2d 438 (2014).

III.

The Michigan Constitution provides that "[t]he people 
reserve to themselves the power to propose laws and to 
enact and reject laws, called the initiative, and the 
power to approve or reject laws enacted by the 
legislature, called the referendum." [*5]  1963 Const, art 
2, § 9. To invoke the power of initiative, petitions must 
be signed by registered voters amounting to not less 
than 8% of the total vote cast for all candidates for 
governor in the preceding election for governor. 1963 
Const, art 2, § 9. The Legislature is required to enact or 
reject the initiative within 40 session days of when the 
initiative is received. Const 1963, art 2, § 9. "The 
legislature shall implement the provisions of this 
section." Const 1963, art 2, § 9. "Constitutional and 
statutory initiative and referendum provisions should be 
liberally construed to effectuate their purposes, to 
facilitate rather than hamper the exercise by the people 
of these reserved rights." Newsome v Riley, 69 Mich 
App 725, 729; 245 NW2d 374 (1976).

The Court of Claims erred in concluding that the 
inclusion of an expected election date in the summary 
meant that the initiative could only be voted on that 
date. This was legal error because it is statutory law, not 
the circulator's intent, that determines when an initiative 
is to be voted on. MCL 168.471 states in relevant part 
that initiative petitions "must be filed with the secretary 
of state at least 160 days before the election at which 
the proposed law would appear on the ballot if the 
legislature rejects or fails to enact the proposed law." 

3 Plaintiffs raised several other issues in their complaint. They 
asserted that the 180-day limit on signature gathering is 
unconstitutional, that the Secretary's actions violated equal 
protection and that the Secretary was estopped from refusing 
to accept the petition because of statements defendants made 
in the prior action before the Court of Claims. The Court of 
Claims did not address the 180-day rule, but ruled in 
defendants' favor on the other claims.

2020 Mich. App. LEXIS 2563, *2
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(Emphasis added). Given that initiative [*6]  petitions 
are not required to state the election at which the 
proposed law will appear, we fail to see why the 
reference to an already-passed election should be the 
date from which the 160-day period is calculated. By 
statute, the petition may not be voted on in an election 
less than 160 days away, and so, whatever the 
petitioner's intent, the relevant election date is the next 
one that is at least 160 days away.4

Regardless of any representation by plaintiffs, because 
the petition was filed on November 5, 2018—one day 
before the November 2018 election—the November 
2020 is the election that the proposed law would appear 
on if not approved by the Legislature. That is clear from 
a review of the timing requirements governing initiative 
petitions. Upon receiving notification from the Secretary, 
the Board canvasses the petition and the supporting 
signatures, MCL 168.476(1), and "meets to make a final 
determination on challenges to and sufficiency of a 
petition," MCL 168.476(3). The Board is required to do 
so at least two months before "the election at which the 
proposal is to be submitted." MCL 168.477(1), as 
amended by 2012 PA 276.5 The Legislature must act on 
an initiative petition within 40 session days. Const 1963, 
art 2, § 9. Thus, the statute and constitutional [*7]  
provisions governing initiative petitions establish that for 
a petition filed on November 5, 2018, the election at 
which the proposed law would appear on the ballot if the 
Legislature rejected or failed to enact the petition was 
the November 2020 election. Accordingly, compliance 
160-day rule in this case is measured from the 
November 2020 election. Plaintiffs satisfied that part of 
MCL 168.471 because the petition was filed at least 160 
days before that election.6

4 This does not entitle a petitioner to collect signatures 
indefinitely because signatures obtained prior to the general 
election preceding the filing are void. See MCL 168.473b.

5 MCL 168.477 now provides that this period is 100 days for 
initiative petitions.

6 In addition, MCL 168.473b does not preclude plaintiffs' 
petition from appearing on the November 2020 ballot. That 
statute provides that "[s]ignatures on a petition . . . to initiate 
legislation collected prior to a November general election at 
which a governor is elected shall not be filed after the date of 
that November general election." MCL 168.473b requires that 
signatures on a petition to initiate legislation be filed before the 
upcoming general election, but it does not state that those 
signatures become invalid after that election. Nor does it 
require that the petition be voted in the upcoming general 
election if not acted on by the Legislature. And plaintiffs 

On remand, the Secretary shall accept the petition for 
filing and forward it to the Board for canvassing as 
required by the statute.7 Further, we agree with plaintiffs 
that the Court of Claims erred in finding that the petition 
was not filed on November 5, 2018. Plaintiffs tendered 
their petition for filing, and even assuming the Secretary 
had the authority to reject it, the basis for doing so was 
erroneous. Because the Director wrongly refused to 
accept the filing, the petition must be treated as having 
been filed on that day. To hold otherwise would punish 
petition sponsors and the electorate for unlawful actions 
taken by election officials. Thus, the petition must be 
treated as having been filed on November 5, 2018.

IV.

In sum, plaintiffs submitted an initiative petition that was 
facially compliant with all statutory requirements. The 
Secretary was required to pass it on to the Board for the 
Board to determine the validity of the petition and 
canvass the signatures. If the Board rejects the petition, 
plaintiff may seek review before the Supreme Court. 
See MCL 168.479.

Reversed and remanded to the Secretary for further 
proceedings consistent with this opinion. We do not 
retain jurisdiction.

complied with this statutory section by filing their petition on 
November 5, 2018, one day before the upcoming 
gubernatorial election.

7 It is the Board's responsibility to make an official declaration 
regarding the adequacy and sufficiency of the petition. MCL 
168.477(1). It is also the Board's duty to approve the summary 
of the proposed amendment's purpose, MCL 168.482b, which 
is where the alleged defect in this case is located. "In essence, 
the Board ascertains whether sufficient valid signatures 
support the petition and whether the [*8]  petition is in the 
proper form." Citizens Protecting Michigan's Constitution v 
Secretary of State, 324 Mich App 561, 585; 922 NW2d 404 
(2018), aff'd 503 Mich 42 (2018) (emphasis added). The Board 
in fact routinely determines whether the form of a petition 
complied with the Legislature's requirements. See e.g., 
Council About Parochiaid v Secretary of State, 403 Mich 396, 
397; 270 NW2d 1 (1978) (Board determined that the petitioner 
complied with statutory form requirements when descriptive 
material was attached to the petitions during circulation); 
Stand Up for Democracy v Secretary of State, 297 Mich App 
45, 55; 824 NW2d 220 (2012), rev'd 492 Mich 588 (2012) 
(Board rejected a petition that did not comply with statutory 
font requirements); Auto Club of Mich Comm for Lower Rates 
Now v Secretary of State, 195 Mich App 613, 624; 491 NW2d 
269 (1992) (Board determined that a tear sheet did not comply 
with statutory form requirements).

2020 Mich. App. LEXIS 2563, *5
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/s/ Thomas C. Cameron

/s/ Douglas B. Shapiro

/s/ Anica Letica

End of Document
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UPDATED June 3, 2020 
 

 
Committee to Ban Fracking in Michigan  

Initiative Petition  
 

PRELIMINARY STAFF REPORT 
 
SPONSOR: Committee to Ban Fracking in Michigan, P.O. Box 490, Charlevoix, Michigan 
49720. 
 
DATE OF FILING: May 1, 2020, but pursuant to the April 2, 2020 order of the Court of 
Appeals, the petition is deemed filed on November 5, 2018. Committee to Ban Fracking v Sec of 

State, unpublished opinion of the Court of Appeals, Dkt. No. 350161. 

NUMBER OF VALID SIGNATURES REQUIRED: 252,523 signatures, the minimum 
signature threshold that was in effect on November 5, 2018.  

Under MCL 168.472a, all of the signatures must have been gathered within 180 days of the date 
the petition was deemed filed: “The signature on a petition that proposes an amendment to the 
constitution or is to initiate legislation shall not be counted if the signature was made more than 
180 days before the petition is filed with the office of the secretary of state.” 

TOTAL FILING: Estimated by the petition sponsor to contain 270,962 signatures on 51,980 
petition sheets, “collected over a 3½-year period[.]”1 The sponsor also claims, “[a]t most, 65,000 
signatures were collected in the 180 days prior to November 5, 2018. They can be found in the 
last of the numbered boxes.”2 When delivering the signatures on May 1, the petition sponsor 
informed Bureau staff that these signatures were in the last 7 boxes (boxes 41 through 47).  

Update:  At its meeting on Friday, May 22, 2020, the Board of State Canvassers directed staff to 
conduct a thorough count of every petition sheet and signature within the filing. The staff count 
was performed between Saturday, May 23 and Monday, June 1, and confirms the following: 

52,015 petition sheets 

271,021 signatures 

METHODOLOGY: Staff counted every signature on every petition sheet in numbered boxes 
41 through 47 (10,480 sheets).  

 
1 May 1, 2020 letter addressed to the Director of Elections and Secretary of State, p.3 (attached). 
2 Id. 
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The majority of signatures in boxes 43 through 47 were non-stale signatures dated within 180 
days of the November 5, 2018 filing date (i.e., were signed on or after May 9, 2018); boxes 41 
and 42 did not include any signatures gathered within the 180-day period (i.e., all were stale, 
dated on or before May 8, 2018).  

Staff ceased the count after box 41 was completed and based on the sponsor’s representations, 
believe every signature that was dated within 180 days of the deemed filing date has been 
accounted for. Note, however, that none of the petition sheets or signatures have been face 
reviewed or sampled, meaning the numbers below represent the ceiling of potentially valid 
signatures within the filing—assuming, again, that the petition sponsor’s representation that all 
non-stale signatures are in the last 7 boxes is accurate. 

Number of signatures filed within 180 days: 29,392 signatures have been confirmed by 
staff as being dated within 180 days of the November 5, 2018 filing date.3 

Remainder of signatures – Update: 241,629 signatures have been confirmed by staff as 
collected more than 180 days prior to the November 5, 2018 filing date. 

ESTIMATED NUMBER OF VALID SIGNATURES ON PETITION: No more than 29,392 
signatures. 

STAFF RECOMMENATION: Based on MCL 168.472a and staff’s review of the petition, 
staff recommends that the Board certify that the petition contains an insufficient number of valid 
signatures to qualify for placement on the ballot.4 

 

 
3 Boxes 41 through 47 also contained 19,534 stale signatures, or signatures dated on or before May 8, 2018.  In total, 
boxes 41 through 47 contain 48,926 signatures (19,534 stale + 29,392 non-stale).   
4 The Bureau has not completed a face review or sample of all 271,021 signatures. Therefore, this staff report does 
not include the number of signatures that would, setting aside the 180-day issue, otherwise be valid.  
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STATE OF MICHIGAN
SUPREME COURT

COMMITTEE TO BAN FRACKING IN 
MICHIGAN,

Plaintiff,
v Case # ___________

BOARD OF STATE CANVASSERS,

Defendant. 
_______________________________/ 

Matthew Erard (P81091)
LAW OFFICE OF
MATTHEW S. ERARD, PLLC 
Counsel for Plaintiff
400 Bagley St #939 
Detroit, MI 48226 
248.765.1605 
mserard@gmail.com 

Ellis Boal (P10913) 
Counsel for Plaintiff
9330 Woods Road
Charlevoix, MI 49720 
231-547-2626 
ellisboal@voyager.net 
_______________________________/ 

 

COMPLAINT FOR REVIEW OF BOARD OF STATE CANVASSERS
DETERMINATION UNDER MCL 168.479

Oral argument requested

R
E

C
E

IV
E

D
 by M

SC
 6/10/2020 12:31:45 PM

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



TABLE OF CONTENTS

TABLE OF AUTHORITIES………………………………………………………..i

INTRODUCTION………………………………………………………………….1

PARTIES……………………………………………………………………………1

GENERAL ALLEGATIONS……………………………………………………….2

COUNT 1 — MANDAMUS OR OTHER APPROPRIATE REMEDY 
PURSUANT TO MCL 168.479………………………………...………………….3

     I. MCL 168.472A IS UNCONSTITUTIONAL AS APPLIED TO 
        STATUTORY INITIATIVES UNDER CONST 1963 ART 2, § 9………........3

          A. Consumers Power Co is Inapplicable to Statutory Initiatives 
               under Const 1963, art 2, § 9……………………………………………...5

          B. MCL 168.472a, as Amended by 2016 PA 142, Curtails the 
               Constitutional Right of Initiative………………………..……………..…8

REQUEST FOR RELIEF……………………………...………………………….10

i

R
E

C
E

IV
E

D
 by M

SC
 6/10/2020 12:31:45 PM

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



TABLE OF AUTHORITIES

Cases

Comm to Ban Fracking in Mich v Secretary of State, unpublished 
per curiam opinion of the Court of Appeals, issued April 2, 2020 
(Docket No.  350161), 2020 Mich. App. LEXIS 2563 (Exhibit A)………...…........1

Consumers Power Co v Attorney General, 426 Mich 1 (1986)………...…..........5-8

Hamilton v Secretary of State, 221 Mich 541 (1923)………...….............................7

Kuhn v Dep’t of Treasury, 384 Mich 378 (1971)………...….....................................8

Line v State, 173 Mich App 720 (1988)………...….................................................5

Wolverine Golf Club v Secretary of State, 384 Mich 461 (1971)………...…..passim

Wolverine Golf Club v Secretary of State, 24 Mich App 711 (1970), 
aff’d 384 Mich 461 (1971)………...….....................................................................8

Woodland v Citizens Lobby, 423 Mich 188 (1985)………...…................................8

Constitutional Provisions

Const 1908, art 17, §2………...….............................................................................7

Const 1963, art 2, § 7………...…..............................................................................1

Const 1963, art 2, § 9………...….....................................................................passim

Const 1963, art 12 § 2………...….....................................................................3, 6, 7

Statutes

MCL 168.472………...…..........................................................................................5

MCL 168.472a (and pre-2016 iteration)………...…........................................passim

MCL 168.475(1).………...…....................................................................................2

ii

R
E

C
E

IV
E

D
 by M

SC
 6/10/2020 12:31:45 PM

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



MCL 168.477(1)………...…...............................................................................2, 10

MCL 168.479………...…......................................................................................1, 2

MCL 168.509o………...…........................................................................................9

MCL 169.202(3)………...….....................................................................................1

Legislative Acts

2016 PA 142………...…....................................................................................2, 8-9

1999 PA 219………...…............................................................................................5

Other Authorities

Board of State Canvassers, Meeting Transcript (March 24, 2016)
(Exhibit E)……….................................................................................................…6

Kenyon, Housewife Seeks Cut in Legislators' Pay, Battle Creek 
Enquirer (March 24, 1972) (Exhibit D)………...…..................................................4

Mich Dep’t of State, Bureau of Elections, Committee to Ban Fracking
in Michigan Preliminary Staff Report (June 3, 2020) (Exhibit B)………...…...........2

News-Palladium, New Bill Eases Petition Rules, News-Palladium 
(July 26 1973) (Exhibit D)………...…......................................................................4

OAG No. 4813 (August 13, 1974) (Exhibit C)………...…...................................3-6

Office of Governor Rick Snyder, Gov. Rick Snyder Signs Bill 
Establishing 180-day Deadline for Petition Signatures on Proposed 
Legislation and Constitutional Amendments (published June 7, 2016) 
< http://michigan.gov/snyder/0,4668,7-277-57577_57657-386394--,00.html > 
(accessed today)………...…......................................................................................9

Times Herald, Kelley Rules Petition Drive Time Limits Unconstitutional, 
Times Herald (August 14, 1974) (Exhibit D)………...….........................................4

iii

R
E

C
E

IV
E

D
 by M

SC
 6/10/2020 12:31:45 PM

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M

http://michigan.gov/snyder/0,4668,7-277-57577_57657-386394--,00.html


INTRODUCTION

1.       Plaintiff Committee to Ban Fracking in Michigan (“the Committee”) 

brings this complaint under MCL 168.479, seeking review of the June 8, 2020 

decision of the Board of State Canvassers (“the Canvassers”) declaring the number

of countable signatures on the Committee’s statutory initiative petition to be 

insufficient under Const 1963 art 2, § 9. 

2.      In its opinion of April 2, 20201 (discussed below), the Court of Appeals 

noted MCL 168.479 to be the proper procedural avenue for review of the 

Canvassers’ determination.

PARTIES AND JURISDICTION

3.      Plaintiff Committee to Ban Fracking in Michigan (CBFM) is a ballot 

question committee2 properly formed under the laws of the State of Michigan and 

headquartered in Charlevoix. Through the efforts of over 950 volunteers from 60 

Michigan counties, it has collected and filed over 271,000 petition signatures from 

Michigan voters for a statutory initiative under Const 1963 art, 2, § 9.      

4.      Defendant Board of State Canvassers is a state board established pursuant

to Const 1963, art 2, § 7. Among other duties, the Board is responsible for issuing a

1 Exhibit A: Comm to Ban Fracking in Mich v Secretary of State, unpublished 
per curiam opinion of the Court of Appeals, issued April 2, 2020 (Docket 
No.  350161), 2020 Mich. App. LEXIS 2563.

2 MCL 169.202(3).
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declaration of sufficiency or insufficiency for a statutory initiative petition under 

Const 1963 art 2, § 9.3

5.      This Court has original jurisdiction over an action challenging a determi-

nation of the Canvassers, filed within seven days after the Canvassers’ determina-

tion, pursuant to MCL 168.479.  

GENERAL ALLEGATIONS

6.      On November 5, 2018, the Committee filed 271,021 vetted statutory 

initiative signatures with the Secretary of State, expecting she would notify the 

Canvassers per the election statute.4 The figure was 7% more than the minimum of 

252,523 required at the time by the Constitution.5 Upon conducting a staff review 

of the petition, the Bureau concluded that only about 29,392 of the signatures were 

collected within 180 days preceding the date of filing.6 According to MCL 

168.472a, this meant only the 29,392 are available to be canvassed, far fewer than 

the minimum.7

7.      The Canvassers consequently declared the Committee’s filing insufficient

3 MCL 168.477(1).
4 MCL 168.475(1).
5 Const 1963 art 2, § 9.
6 Exhibit B: Mich Dep’t of State, Bureau of Elections, Committee to Ban 

Fracking in Michigan Preliminary Staff Report (Updated June 3, 2020). 
7 The Bureau’s staff report improperly describes the remaining signatures as 

“stale,” reflecting 472a’s former language which provided that signatures 
older than 180 days were rebuttably presumed to be stale and void. Under 
472a’s present language, as amended by 2016 PA 142, such signatures are 
irrebuttably barred from being counted.
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without conducting a sample or direct canvass. However, should this Court hold 

472a unconstitutional, then all 271,021 signatures would be sampled and 

canvassed, and this matter would be remanded for the Canvassers to start the work.

COUNT 1 — MANDAMUS OR OTHER APPROPRIATE REMEDY PUR-
SUANT TO MCL 168.479

I. MCL 168.472A IS UNCONSTITUTIONAL AS APPLIED TO
   STATUTORY INITIATIVES UNDER CONST 1963, ART 2, § 9.

7.      The statutory initiative procedure of Const 1963, art 2, § 98 is a self-

executing constitutional provision which, under Wolverine Golf Club v Secretary of

State,9 grants the legislature no authority to impose additional restrictions on the 

time periods for circulation and signing. MCL 168.472a provides: 

The signature on a petition that proposes an amendment to the constitution
or is to initiate legislation shall not be counted if the signature was made
more  than  180  days  before  the  petition  is  filed  with  the  office  of  the
secretary of state.

8.      In 1974, a year after 472a’s original enactment, the Michigan Attorney 

General issued OAG 4813,10 which concluded that the statute’s 180-day restriction 

violated the Michigan Constitution as applied to both constitutional and statutory 

initiatives. The Attorney General’s reasoning was different for each type, as 

statutory initiatives are governed by Const 1963, art 2, § 9, whereas initiatives to 

8 “The people reserve to themselves the power to propose laws and to enact 
and reject laws, called the initiative....”

9 384 Mich 461 (1971).
10 Exhibit C: OAG No. 4813 (August 13, 1974).
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amend the constitution are governed by Const 1963, art 12 § 2. 

9.      472a was enacted originally in 1973. According to contemporaneous 

media accounts, the political background was a constitutional initiative of the 

“Legislative Salary Amendment Committee,” which proposed to cut lawmakers' 

salaries.11

10. As to statutory initiatives, the Attorney General observed and opined: 

This provision [art 2, § 9] has been held to be self-executing. Wolverine Golf
Club  v  Secretary  of  State,  384  Mich  461,  466;  185  NW2d  392  (1971).
Although  that  provision  concludes  with  language  to  the  effect  that  the
legislature should implement the provisions thereof, such language has been
given a very limited construction by the Michigan Supreme Court, which
held that this provision is merely “a directive to the legislature to formulate
the  process  by  which  initiative  petitioned  legislation  shall  reach  the
legislature  or  the  electorate.”  I  am consequently  of  the  opinion  that,  as
applied to signatures affixed to petitions which initiate legislation pursuant
to Const 1963 art 2, § 9, § 472a of the Michigan Election law is beyond the
legislature's  power  to  implement  said  section  and  is  therefore
unconstitutional and unenforceable.

11.     Wolverine Golf Club fully underscores the Attorney General’s reasoning 

and conclusion. There, this Court affirmed a decision of the Court of Appeals 

which had ordered the Canvassers “forthwith” to accept initiatory petitions “for 

canvass” and immediate submission to the Legislature, though the petitions 

violated the 10-day timing provision of MCL 168.472. The reason: MCL 168.472 

11 Exhibit D: (Kenyon, Housewife Seeks Cut in Legislators' Pay, Battle Creek 
Enquirer (March 24, 1972), p 6; News-Palladium, New Bill Eases Petition 
Rules, News-Palladium (July 26 1973), p 10; Times Herald, Kelley Rules 
Petition Drive Time Limits Unconstitutional, Times Herald (August 14, 
1974), p 10). 

4

R
E

C
E

IV
E

D
 by M

SC
 6/10/2020 12:31:45 PM

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



was not a “constitutionally permissible implementation” of art 2, § 9:

We do not regard this statute as an implementation of the provision of Const.
1963 art. 2, § 9. We read the stricture of that section, “the legislature shall
implement the provisions of this section,” as a directive to the legislature to
formulate the process by which initiative petitioned legislation shall reach
the  legislature  or  electorate.  This  constitutional  procedure  is  self-
executing. . . . It is  settled law that the legislature may not act to impose
additional obligations on a self-executing constitutional provision.12

12. OAG 4813 bound the Bureau of Elections for many years thereafter. 

During that time, numerous ballot petitions were undoubtedly filed in good faith 

with signatures that had been gathered more than 180 days before.13

A. Consumers Power Co is Inapplicable to Statutory Initiatives under Const 
1963, art 2, § 9.

13. In 1986, this Court affirmed a declaratory judgment finding MCL 

168.472a, as then worded, valid as applied to constitutional initiative petitions, thus

overruling OAG 4813 as applied to that type of initiative.14

14. At the time, and until 2016,15 472a stated:

It  shall  be  rebuttably  presumed  that  the  signature  on  a  petition  which
proposes an amendment to the constitution or is to initiate legislation, is stale
and void if it was made more than 180 days before the petition was filed
with the office of the secretary of state.

15. However, despite the considerable care taken by this Court, the Court 

12 384 Mich at 466, emphasis added. 
13 Line v State, 173 Mich App 720, 724 (1988).
14 Consumers Power Co v Attorney General, 426 Mich 1 (1986).
15 The intervening amendment of 1999 PA 219 changed the word “which” to 

“that” and the word “it” to “the signature.” 
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of Appeals, and the parties to limit the scope of that decision to only constitutional 

initiatives under art 12 § 2, the Bureau of Elections and the Canvassers have since 

operated from the unfounded position that Consumers Power Co upheld the 

validity of MCL 168.472a in toto.

16. In acknowledging that Consumers Power Co did not address OAG 

4813’s conclusion as to 472a’s restriction of statutory initiative petitions, then-

serving State Elections Director Christopher Thomas grounded such a stance 

entirely on the bureaucratically-intuited “feeling that if it's good for one, it's good 

for the other.”16

17. Contrary to the Bureau of Elections’ feeling drawn from that decision, 

Consumers Power Co turned entirely on the language of a distinct, single-sentence 

provision of Const 1963, art 12 § 2:

Any such petition shall be in the form, and shall be signed and circulated in
such manner, as prescribed by law.17

18. Noting the “extreme importance” of the sentence just quoted, this 

Court found that the text of art 12 § 2 serves to explicitly “summon legislative aide

. . . in the areas of circulation and signing.”18 Accordingly, Consumers Power Co 

not only relied on such summoning language to distinguish art 12, § 2 from its 

16 Exhibit E: Board of State Canvassers Meeting Transcript (March 24, 2016), 
pp 24-25.

17      Emphasis added.
18 Consumers Power Co, 426 Mich at 6, 9.
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1908 constitutional predecessor reviewed in Hamilton v Secretary of State,19 but 

also expressly declared such language to be the very basis of “authorization for the 

Legislature to have enacted MCL 168.472a.”20

19. While art 12 § 2 thus “clearly authorizes the Legislature to prescribe 

by law for the manner of signing and circulating petitions to propose constitutional

amendments,”21 art 2, § 9 contains no similar authorizing language for statutory 

initiatives.22 Rather, the only form of legislative implementation contemplated by 

art 2, § 9, as to statutory initiatives, has been found by this Court to be limited 

solely to the process by which the proposed legislation of a successfully petitioned 

initiative shall reach the legislature and electorate.23

20. Just as the “absence of a call for legislative action in Const 1908, art 

17, § 2” underpinned Consumers Power Co’s harmony with Hamilton, the 

equivalent absence of such a call under Const 1963, 2, § 9 underpins Consumer 

19 221 Mich 541 (1923).
20 426 Mich at 9. 
21 Id. at 6 (emphasis added).
22 By further notable comparison, the separate provision of art 2, § 9 governing

referendum invocation does set forth a time limit for conducting the 
invocation petition process, even despite that provision’s distinctly non-self-
executing status. See id. (“The power of referendum . . . must be invoked in 
the manner prescribed by law within 90 days following the final 
adjournment of the legislative session at which the law was enacted.”) 
(emphasis added). Hence, the framers’ omission of any similarly set time-
limit for the process of invoking statutory initiative petitions under the same 
section must be construed as intentional. 

23 Wolverine Golf Club, 384 Mich at 466.
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Power Co’s harmony with Wolverine Golf Club. Indeed, such a dissimilar absence 

of legislative regulatory authorization under art 2, § 9’s is fully accordant with that 

section’s distinct purpose as “a reservation of legislative authority which serves as 

a limitation on the powers of the Legislature.”24 

B. MCL 168.472a, as Amended by 2016 PA 142, Curtails the Constitutional 
Right of Initiative. 

21. “In cases where a provision is self-executing,” any supplementary 

legislation “must be in harmony with the spirit of the Constitution and its object to 

further the exercise of constitutional right and make it more available, and such 

laws must not curtail the rights reserved, or exceed the limitations specified.” 

Wolverine Golf Club v Secretary of State, 24 Mich App 711, 730 (1970), aff’d 384 

Mich 461 (1971). 

22. Having reviewed the version of 472a existing prior to the amendment 

of 2016 PA 142, Consumers Power Co had predicated its holding on the fact that: 

The purpose of the statute is to fulfill the constitutional directive of art. 12 
sec. 2 that only the registered electors of this state may propose a 
constitutional amendment. The statute does not set a 180-day time limit for 
obtaining signatures. The statute itself establishes no such time limit. It states
rather that if a signature is affixed to a petition more than 180 days before 
the petition is filed it is presumed to be stale and void. But that presumption 
can be rebutted.25

23. But the 2016 amendment removed the rebuttable presumption. 

24 Woodland v Citizens Lobby, 423 Mich 188, 215 (1985); see also Kuhn          
          v Dep’t of Treasury, 384 Mich 378, 385 n 10 (1971). 
25 426 Mich at 8 (emphasis added). 
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Instead, even valid signatures--those of registered electors as established by the 

qualified voter file26 in effect on the date of a signature--'shall not be counted' if 

they were collected more than 180 days before the petition filing. 

24. Consequently, 472a now imposes precisely the form of curtailment of 

which Consumers Power found that the statute stopped short, even as applied to 

constitutional amendatory initiatives.

25. In removing the word “stale” from the statutory language as amended 

by 2016 PA 42, the Legislature has shown that 472a is not intended to ensure the 

continued registration of petition signers, but rather only to heighten the burden of 

invoking a citizens’ initiative.27   

26. Given that the absolute time limit now imposed on circulating 

statutory initiative petitions incontestably operates “to impose additional 

obligations on” the process set forth by art 2, § 9, 28  the foundation for upholding 

OAG 4813’s undisturbed finding as to 472a’s infringement of statutory initiative 

26 MCL 168.509o.
27 Indeed, in the Governor’s press release announcing his signing of the 

amendatory bill enacted as 2016 PA 142, the Governor asserted no objective 
related to the voter registration status of petition signers, but rather attributed
it the purpose of “help[ing] ensure the issues that make the ballot are the 
ones that matter most to Michiganders.” See Office of Governor Rick 
Snyder, Gov. Rick Snyder Signs Bill Establishing 180-day Deadline for 
Petition Signatures on Proposed Legislation and Constitutional Amendments
(published June 7, 2016)  < http://michigan.gov/snyder/0,4668,7-277-
57577_57657-386394--,00.html > (accessed today).

28 Wolverine Golf Club, 384 Mich at 466. 
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rights is all the more firmly grounded today. The logic of OAG 4813 remains 

compelling and dispositive.

REQUEST FOR RELIEF

WHEREFORE, Plaintiff respectfully requests that this Court declare MCL 

168.472a unconstitutional and enter a writ of mandamus or other appropriate order 

directing the Board of State Canvassers to:

1) Canvass Plaintiff’s statutory initiative petition without exclusion of those 

signatures dated more than 180 days from the petition’s date of filing and 

2) Issue a declaration of sufficiency or insufficiency for Plaintiff’s petition by 

the statutory deadline of July 26, 2020.29

/s/ Matthew Erard 
Matthew Erard (P81091)
LAW OFFICE OF
MATTHEW S. ERARD, PLLC
Counsel for Plaintiff 
400 Bagley St #939 
Detroit, MI 48226 
248.765.1605 
mserard@gmail.com

Dated: June 10, 2020

Respectfully submitted,

/s/ Ellis Boal 
Ellis Boal (P10913) 
Counsel for Plaintiff
9330 Woods Road 
Charlevoix, MI 49720 
231.547.2626 
ellisboal@voyager.net  

29 MCL 168.477(1). 
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Comm. to Ban Fracking in Mich. & Luanne Kozma v. Sec'y of State

Court of Appeals of Michigan

April 2, 2020, Decided

No. 350161

Reporter
2020 Mich. App. LEXIS 2563 *

COMMITTEE TO BAN FRACKING IN MICHIGAN and LUANNE KOZMA, Plaintiffs-Appellants, v SECRETARY OF 
STATE, DIRECTOR OF ELECTIONS, and BOARD OF STATE CANVASSERS, Defendants-Appellees.

Notice: THIS IS AN UNPUBLISHED OPINION. IN ACCORDANCE WITH MICHIGAN COURT OF APPEALS 
RULES, UNPUBLISHED OPINIONS ARE NOT PRECEDENTIALLY BINDING UNDER THE RULES OF STARE 
DECISIS.

Prior History:  [*1] Court of Claims. LC No. 18-000274-MM.

Judges: Before: CAMERON, P.J., and SHAPIRO and LETICA, JJ.

Opinion

PER CURIAM.

Plaintiffs appeal the Court of Claims order granting summary disposition to defendants under MCR 2.116(C)(10) (no 
genuine issue of material fact). For the reasons stated in this opinion, we reverse and remand to the Secretary of 
State to forward plaintiffs' petition to the Board of State Canvassers.

I.

Plaintiff Committee to Ban Fracking in Michigan is engaged in a statutory initiative campaign to ban horizontal 
hydraulic fracturing, which is commonly known as "fracking." Plaintiff LuAnne Kozma is the director of that 
campaign. In April 2015, the Board approved the form of plaintiffs' initiative petition. The front-page summary of the 
proposed legislation provided that "[t]his proposal is to be voted on in the November 8, 2016 General Election." No 
date of election was provided in the full language of the petition's text.
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Plaintiffs began circulating their petition for signatures in May 2015. At the time, MCL 168.472a provided a 
rebuttable presumption that signatures on a petition made 180 days before filing would not count.1 180 days after 
they had begun circulation, plaintiffs had collected approximately 150,000 signatures. [*2]  The number of valid 
signatures to achieve ballot status was 252,523 signatures.

In January 2016, plaintiffs filed a complaint seeking to challenge the constitutionality of the 180-day rule under 
former MCL 168.472a. The Court of Claims granted defendants summary disposition, holding that no actual 
controversy existed because plaintiffs had not collected enough signatures to submit their petition to the Secretary 
and their ability to do so was speculative. Plaintiffs appealed that ruling, and we affirmed. Comm to Ban Fracking in 
Mich v Dir of Elections, unpublished per curiam opinion of the Court of Appeals, issued March 14, 2017 (Docket No. 
334480), pp 2-4.

Plaintiffs continued to collect signatures and on November 5, 2018—the day before the 2018 election—plaintiffs 
sought to file the initiative petition with the Secretary for a vote, if necessary, in the 2020 election. According to 
plaintiffs, they had collected about 270,962 signatures. However, the Director of Elections refused to accept the 
petition because the front-page summary stated that it was to be voted on at the November 8, 2016 general election 
and that election had already passed. Plaintiffs filed a complaint in this Court seeking [*3]  a writ of mandamus 
requiring the Director to accept their legislative initiative petition. We denied the complaint. Comm to Ban Fracking 
in Mich v Secretary of State, unpublished order of the Court of Appeals, entered November 15, 2018 (Docket No. 
346280).2

In December 2018, plaintiffs filed the instant complaint, challenging the Secretary's action in several respects 
including a claim that the Secretary had usurped the power of the Board, which is the only entity charged by statute 
with determining the sufficiency and adequacy of an initiative petition. Plaintiffs also alleged that the petition did not 
violate MCL 168.471, which provides that petitions must be filed at least 160 days before the election at which the 
proposal would be voted on. Defendants moved for summary disposition, arguing that inclusion of the incorrect 
election date was a defect that rendered plaintiffs' petition invalid and untimely. According to defendants, MCL 
168.471 contemplates that the petition's sponsor will designate the general election in which the sponsor sought to 
have the proposed legislation voted upon.

In its opinion and order, the Court of Claims found that even though there is no statutory requirement that 
initiative [*4]  petitions include an expected election date, the erroneous date resulted in a violation of MCL 168.471. 
The proposed legislation was to be voted on in the November 2016 general election, an election as to which the 
160-day cutoff had long passed at the time of petition's filing. Accordingly, the Court of Claims granted defendants 
summary disposition.

We reverse because we agree with plaintiffs that the petition did not violate the 160-day rule. Given our ruling, we 
need not address whether the Secretary acted outside of her authority by rejecting the petition or any of the other 
issues raised on appeal.3

II.

1 Effective June 7, 2016, MCL 168.472a was amended to remove the rebuttable presumption and now provides that signatures 
that are more than 180 days old "shall not be counted[.]" 2016 PA 142.

2 In the present action, the Court of Claims requested that the parties brief whether the doctrine of res judicata barred the action. 
Specifically, the trial court asked whether the Court of Appeals' order denying mandamus relief was a final judgment. Both 
plaintiffs and defendants stated that this Court's order did not decide the issue on the merits.

3 Plaintiffs raised several other issues in their complaint. They asserted that the 180-day limit on signature gathering is 
unconstitutional, that the Secretary's actions violated equal protection and that the Secretary was estopped from refusing to 
accept the petition because of statements defendants made in the prior action before the Court of Claims. The Court of Claims 
did not address the 180-day rule, but ruled in defendants' favor on the other claims.

2020 Mich. App. LEXIS 2563, *1
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We review de novo a lower court's decision on a motion for summary disposition. See Maiden v Rozwood, 461 
Mich 109, 118; 597 NW2d 817 (1999). A party is entitled to summary disposition if "there is no genuine issue as to 
any material fact, and the moving party is entitled to judgment . . . as a matter of law." MCR 2.116(C)(10). We also 
review de novo questions involving the interpretation and application of statutes. Linden v Citizens Ins Co of 
America, 308 Mich App 89, 91-92; 862 NW2d 438 (2014).

III.

The Michigan Constitution provides that "[t]he people reserve to themselves the power to propose laws and to 
enact and reject laws, called the initiative, and the power to approve or reject laws enacted by the legislature, called 
the referendum." [*5]  1963 Const, art 2, § 9. To invoke the power of initiative, petitions must be signed by 
registered voters amounting to not less than 8% of the total vote cast for all candidates for governor in the 
preceding election for governor. 1963 Const, art 2, § 9. The Legislature is required to enact or reject the initiative 
within 40 session days of when the initiative is received. Const 1963, art 2, § 9. "The legislature shall implement the 
provisions of this section." Const 1963, art 2, § 9. "Constitutional and statutory initiative and referendum provisions 
should be liberally construed to effectuate their purposes, to facilitate rather than hamper the exercise by the people 
of these reserved rights." Newsome v Riley, 69 Mich App 725, 729; 245 NW2d 374 (1976).

The Court of Claims erred in concluding that the inclusion of an expected election date in the summary meant that 
the initiative could only be voted on that date. This was legal error because it is statutory law, not the circulator's 
intent, that determines when an initiative is to be voted on. MCL 168.471 states in relevant part that initiative 
petitions "must be filed with the secretary of state at least 160 days before the election at which the proposed law 
would appear on the ballot if the legislature rejects or fails to enact the proposed law." (Emphasis added). Given 
that initiative [*6]  petitions are not required to state the election at which the proposed law will appear, we fail to see 
why the reference to an already-passed election should be the date from which the 160-day period is calculated. By 
statute, the petition may not be voted on in an election less than 160 days away, and so, whatever the petitioner's 
intent, the relevant election date is the next one that is at least 160 days away.4

Regardless of any representation by plaintiffs, because the petition was filed on November 5, 2018—one day 
before the November 2018 election—the November 2020 is the election that the proposed law would appear on if 
not approved by the Legislature. That is clear from a review of the timing requirements governing initiative petitions. 
Upon receiving notification from the Secretary, the Board canvasses the petition and the supporting signatures, 
MCL 168.476(1), and "meets to make a final determination on challenges to and sufficiency of a petition," MCL 
168.476(3). The Board is required to do so at least two months before "the election at which the proposal is to be 
submitted." MCL 168.477(1), as amended by 2012 PA 276.5 The Legislature must act on an initiative petition within 
40 session days. Const 1963, art 2, § 9. Thus, the statute and constitutional [*7]  provisions governing initiative 
petitions establish that for a petition filed on November 5, 2018, the election at which the proposed law would 
appear on the ballot if the Legislature rejected or failed to enact the petition was the November 2020 election. 
Accordingly, compliance 160-day rule in this case is measured from the November 2020 election. Plaintiffs satisfied 
that part of MCL 168.471 because the petition was filed at least 160 days before that election.6

4 This does not entitle a petitioner to collect signatures indefinitely because signatures obtained prior to the general election 
preceding the filing are void. See MCL 168.473b.

5 MCL 168.477 now provides that this period is 100 days for initiative petitions.

6 In addition, MCL 168.473b does not preclude plaintiffs' petition from appearing on the November 2020 ballot. That statute 
provides that "[s]ignatures on a petition . . . to initiate legislation collected prior to a November general election at which a 
governor is elected shall not be filed after the date of that November general election." MCL 168.473b requires that signatures 
on a petition to initiate legislation be filed before the upcoming general election, but it does not state that those signatures 
become invalid after that election. Nor does it require that the petition be voted in the upcoming general election if not acted on 
by the Legislature. And plaintiffs complied with this statutory section by filing their petition on November 5, 2018, one day before 
the upcoming gubernatorial election.
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On remand, the Secretary shall accept the petition for filing and forward it to the Board for canvassing as required 
by the statute.7 Further, we agree with plaintiffs that the Court of Claims erred in finding that the petition was not 
filed on November 5, 2018. Plaintiffs tendered their petition for filing, and even assuming the Secretary had the 
authority to reject it, the basis for doing so was erroneous. Because the Director wrongly refused to accept the filing, 
the petition must be treated as having been filed on that day. To hold otherwise would punish petition sponsors and 
the electorate for unlawful actions taken by election officials. Thus, the petition must be treated as having been filed 
on November 5, 2018.

IV.

In sum, plaintiffs submitted an initiative petition that was facially compliant with all statutory requirements. The 
Secretary was required to pass it on to the Board for the Board to determine the validity of the petition and canvass 
the signatures. If the Board rejects the petition, plaintiff may seek review before the Supreme Court. See MCL 
168.479.

Reversed and remanded to the Secretary for further proceedings consistent with this opinion. We do not retain 
jurisdiction.

/s/ Thomas C. Cameron

/s/ Douglas B. Shapiro

/s/ Anica Letica

End of Document

7 It is the Board's responsibility to make an official declaration regarding the adequacy and sufficiency of the petition. MCL 
168.477(1). It is also the Board's duty to approve the summary of the proposed amendment's purpose, MCL 168.482b, which is 
where the alleged defect in this case is located. "In essence, the Board ascertains whether sufficient valid signatures support the 
petition and whether the [*8]  petition is in the proper form." Citizens Protecting Michigan's Constitution v Secretary of State, 324 
Mich App 561, 585; 922 NW2d 404 (2018), aff'd 503 Mich 42 (2018) (emphasis added). The Board in fact routinely determines 
whether the form of a petition complied with the Legislature's requirements. See e.g., Council About Parochiaid v Secretary of 
State, 403 Mich 396, 397; 270 NW2d 1 (1978) (Board determined that the petitioner complied with statutory form requirements 
when descriptive material was attached to the petitions during circulation); Stand Up for Democracy v Secretary of State, 297 
Mich App 45, 55; 824 NW2d 220 (2012), rev'd 492 Mich 588 (2012) (Board rejected a petition that did not comply with statutory 
font requirements); Auto Club of Mich Comm for Lower Rates Now v Secretary of State, 195 Mich App 613, 624; 491 NW2d 269 
(1992) (Board determined that a tear sheet did not comply with statutory form requirements).
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UPDATED June 3, 2020 
 

 
Committee to Ban Fracking in Michigan  

Initiative Petition  
 

PRELIMINARY STAFF REPORT 
 
SPONSOR: Committee to Ban Fracking in Michigan, P.O. Box 490, Charlevoix, Michigan 
49720. 
 
DATE OF FILING: May 1, 2020, but pursuant to the April 2, 2020 order of the Court of 
Appeals, the petition is deemed filed on November 5, 2018. Committee to Ban Fracking v Sec of 

State, unpublished opinion of the Court of Appeals, Dkt. No. 350161. 

NUMBER OF VALID SIGNATURES REQUIRED: 252,523 signatures, the minimum 
signature threshold that was in effect on November 5, 2018.  

Under MCL 168.472a, all of the signatures must have been gathered within 180 days of the date 
the petition was deemed filed: “The signature on a petition that proposes an amendment to the 
constitution or is to initiate legislation shall not be counted if the signature was made more than 
180 days before the petition is filed with the office of the secretary of state.” 

TOTAL FILING: Estimated by the petition sponsor to contain 270,962 signatures on 51,980 
petition sheets, “collected over a 3½-year period[.]”1 The sponsor also claims, “[a]t most, 65,000 
signatures were collected in the 180 days prior to November 5, 2018. They can be found in the 
last of the numbered boxes.”2 When delivering the signatures on May 1, the petition sponsor 
informed Bureau staff that these signatures were in the last 7 boxes (boxes 41 through 47).  

Update:  At its meeting on Friday, May 22, 2020, the Board of State Canvassers directed staff to 
conduct a thorough count of every petition sheet and signature within the filing. The staff count 
was performed between Saturday, May 23 and Monday, June 1, and confirms the following: 

52,015 petition sheets 

271,021 signatures 

METHODOLOGY: Staff counted every signature on every petition sheet in numbered boxes 
41 through 47 (10,480 sheets).  

 
1 May 1, 2020 letter addressed to the Director of Elections and Secretary of State, p.3 (attached). 
2 Id. 
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The majority of signatures in boxes 43 through 47 were non-stale signatures dated within 180 
days of the November 5, 2018 filing date (i.e., were signed on or after May 9, 2018); boxes 41 
and 42 did not include any signatures gathered within the 180-day period (i.e., all were stale, 
dated on or before May 8, 2018).  

Staff ceased the count after box 41 was completed and based on the sponsor’s representations, 
believe every signature that was dated within 180 days of the deemed filing date has been 
accounted for. Note, however, that none of the petition sheets or signatures have been face 
reviewed or sampled, meaning the numbers below represent the ceiling of potentially valid 
signatures within the filing—assuming, again, that the petition sponsor’s representation that all 
non-stale signatures are in the last 7 boxes is accurate. 

Number of signatures filed within 180 days: 29,392 signatures have been confirmed by 
staff as being dated within 180 days of the November 5, 2018 filing date.3 

Remainder of signatures – Update: 241,629 signatures have been confirmed by staff as 
collected more than 180 days prior to the November 5, 2018 filing date. 

ESTIMATED NUMBER OF VALID SIGNATURES ON PETITION: No more than 29,392 
signatures. 

STAFF RECOMMENATION: Based on MCL 168.472a and staff’s review of the petition, 
staff recommends that the Board certify that the petition contains an insufficient number of valid 
signatures to qualify for placement on the ballot.4 

 

 
3 Boxes 41 through 47 also contained 19,534 stale signatures, or signatures dated on or before May 8, 2018.  In total, 
boxes 41 through 47 contain 48,926 signatures (19,534 stale + 29,392 non-stale).   
4 The Bureau has not completed a face review or sample of all 271,021 signatures. Therefore, this staff report does 
not include the number of signatures that would, setting aside the 180-day issue, otherwise be valid.  
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Michigan Supreme Court 
Lansing, Michigan 

 
Bridget M. McCormack, 

  Chief Justice 
 

David F. Viviano, 
Chief Justice Pro Tem 

 
Stephen J. Markman 

Brian K. Zahra 
Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh, 

Justices 

 
 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

July 2, 2020 
b0630 

Order  

  
 

 

Clerk 

July 2, 2020 
 
161453 & (4)(5) 
 
 
 
COMMITTEE TO BAN FRACKING IN  
MICHIGAN, 

Plaintiff, 
 
v        SC:  161453 
         
BOARD OF STATE CANVASSERS, 

Defendant. 
 
_________________________________________/ 
  
 On order of the Court, the motion for immediate consideration is GRANTED.  The 
complaint for mandamus is considered, and relief is DENIED, because the Court is not 
persuaded that it should grant the requested relief.  The motion to dismiss is DENIED as 
moot. 
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COMMITTEE TO BAN FRACKING IN  
MICHIGAN, 
 
    Plaintiff,  
        Court of Claims # __________ 
v 
        Hon. _______________ 
 
BOARD OF STATE CANVASSERS, 
 
    Defendant.  
_______________________________________/  
 
Ellis Boal (P10913)  
Counsel for Plaintiff  
9330 Woods Rd.  
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231.547.2626  
ellisboal@voyager.net  
 
Matthew Erard (P81091) 
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MATTHEW S. ERARD, PLLC 
Counsel for Plaintiff 
400 Bagley St #939 
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1 
 

     Now comes the Plaintiff, by and through counsel, and, for the reasons outlined 

in the accompanying brief, hereby moves this Honorable Court under MCR 

3.310(A)-(B) to enter a temporary restraining order and/or preliminary injunction 

requiring Defendant to canvass Plaintiff’s statutory initiative petition, without 

exclusion of signatures dated over 180 days from the date of filing, by the statutory 

deadline of July 26, 2020.1 

     Pursuant to LR 2.119(2), by email Ellis Boal requested opposing counsel’s 

concurrence to the relief sought in the early morning of July 6, 202, and no 

response has been received.  

Respectfully submitted, 
 
/s/ Matthew Erard  
Matthew Erard (P81091) 
LAW OFFICE OF 
MATTHEW S. ERARD, PLLC 
Counsel for Plaintiff  
400 Bagley St #939  
Detroit, MI 48226  
248.765.1605 
mserard@gmail.com 
 
/s/ Ellis Boal  
Ellis Boal (P10913)  
Counsel for Plaintiff 
9330 Woods Road  
Charlevoix, MI 49720  
231.547.2626  
ellisboal@voyager.net  

Dated:  July 6, 2020 
                                                
1     MCL 168.477(1).  
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INTRODUCTION 
 

     Following Defendant Board of State Canvassers’ declaration of insufficiency to 

Plaintiff’s statutory initiative petition, Plaintiff brought this action challenging the 

constitutionality of MCL 168.472a’s prohibition on counting signatures collected 

on statutory initiative petitions under Const 1963, art 2, § 9 if such signatures are 

dated more than 180 days prior to the petition’s date of filing.  

     In light of the fast-approaching July 26, 2020 statutory deadline to complete the 

canvassing of petitions for any initiatives subject to potential placement on the 

November ballot,2 Plaintiff concurrently brings this motion under MCR 3.310(A)-

(B) for a temporary restraining order and/or preliminary injunction requiring 

Defendant to canvass Plaintiff’s petition by the forthcoming July 26 deadline 

without exclusion of those signatures dated over 180 days before filing.  

STATEMENT OF FACTS 
 

     In 1971, the Supreme Court decided Wolverine Golf Club v Secretary of State, 

384 Mich 461 (1971), striking down MCL 168.472’s prohibition on filing statutory 

initiative petitions fewer than ten days prior to the start of a legislative session. The 

reason: Const 1963, art 2, § 9 did not authorize the Legislature to impose such a 

restriction on the process for invoking a statutory initiative:  

 

                                                
2     MCL 168.477(1).  
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There is no specific authority for such statute in Const 1963 [art 2, § 9] . . . . We 
read the stricture of that section, “the legislature shall implement the provisions 
of this section,” as a directive to the legislature to formulate the process by 
which initiative petitioned legislation shall reach the legislature or the 
electorate. This constitutional procedure is self-executing. . . . It is settled law 
that the legislature may not act to impose additional obligations on a self-
executing constitutional provision. [384 Mich at 466]. 
 
In 1973, the Legislature enacted 168.472a, which then provided: 
 
It shall be rebuttably presumed that the signature on a petition which proposes 
an amendment to the constitution or is to initiate legislation, is stale and void if 
it was made more than 180 days before the petition was filed with the office of 
the secretary of state.  
 

     Apart from two stylistic wording changes made by a 1999 legislative 

amendment,3 this same original version of 472a, permitting rebuttal of the 

presumed staleness of signatures older than 180 days, was in force when Plaintiff 

began collecting signatures on its initiative petition in May of 2015.       

     In OAG 1974, No. 4813, the Attorney General opined that the 180-day 

signature limitation of MCL 168.472a, as then worded in its less-stringent original 

formulation, was unconstitutional as to both statutory initiative and constitutional 

amendatory initiative petitions, upon respectively differing grounds. As to Const 

1963, art 2, § 9, governing statutory initiative petitions, the Attorney General 

opined: 

 

                                                
3   1999 PA 219 substituted “that” for “which” and “the signature” for “it.”   
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This provision has been held to be self-executing [citing Wolverine Golf 
Club]. Although that provision concludes with language to the effect that the 
legislature should implement the provisions thereof, such language has been 
given a very limited construction by the Michigan Supreme Court, which 
held that this provision is merely: 
 

“... a directive to the legislature to formulate the process by which 
initiative petitioned legislation shall reach the legislature or the 
electorate....” 

 
I am consequently of the opinion that, as applied to signatures affixed to 
petitions which initiate legislation pursuant to Const 1963, art 2, § 9, § 472a 
is beyond the legislature’s power to implement [and] said section and is 
therefore unconstitutional and unenforceable. [OAG 1974, No. 4813 at 172 
(quoting 384 Mich at 466] 

 
     In the ensuing twelve years, initiative petitions, including some with signatures 

gathered more than 180 days before filing, were filed with the Secretary of State, 

certified by the Board of State Canvassers, and approved by vote of the people.  

     In Consumers Power Company v Attorney General, 426 Mich 1 (1986), the 

Supreme Court affirmed a judgment of the circuit court which overruled OAG 

1974, No. 4813, but only as applied to constitutional amendatory initiatives under 

Const 1963, art. 12, § 2. The Supreme Court based its holding on a distinct single-

sentence provision of art. 12, § 2 serving to summon legislative aid in the 

regulation of circulation and signing for petitions under that constitutional section.  

     In contrast to Const 1963, art 12, § 2, the language of art 2, § 9 contains no 

similar call for legislative action respecting the manner of circulating and signing 
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statutory initiative petitions. Hence, the Court’s Consumers Power decision did not 

disturb the finding of OAG 4813 as applied to statutory initiatives.   

     On August 8, 1986, while Consumers Power was on appeal from the circuit 

court, Defendant Board of State Canvassers adopted a policy of attempting to 

implement the 180-day statute and applied it to both constitutional and statutory 

initiatives. The policy stood without challenge until December 14, 2015, when 

then-serving Board of State Canvassers Secretary and State Elections Director, 

Christopher Thomas, proposed an amendment to the 1986 implementation policy. 

     By letters of January 8 and 21, 2016, Plaintiff’s legal counsel reminded 

Defendant that Consumers Power did not apply to statutory initiatives, and that 

Wolverine Golf Club continued to bind them as to statutory initiatives. Plaintiff’s 

legal counsel testified to Defendant to the same effect on March 24, 2016. On this 

occasion, in response to a specific query about Wolverine Golf Club and 

Consumers Power, Defendant’s Secretary admitted that the Secretary of State’s 

Bureau of Elections had been treating petitions under Const 1963, art 2, § 9 the 

same as petitions under art 12, § 2 based on the “feeling that if it's good for one, it's 

good for the other.”4  

     On June 9, 2016, the legislature enacted 2016 PA 142, which amended MCL 

168.472a by replacing the preceding rebuttable presumption of staleness to 

                                                
4 Complaint ¶ 30.  
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signatures over 180 days old with the irrebuttable preclusion of such signatures 

from being counted. As amended, the wording of MCL 168.472a now states: 

The signature on a petition that proposes an amendment to the constitution 
or is to initiate legislation shall not be counted if the signature was made 
more than 180 days before the petition is filed with the office of the 
secretary of state. 
 

     In the Governor’s press release announcing his signing of the amendatory bill 

enacted as 2016 PA 142, the Governor asserted no objective related to the voter 

registration status of petition signers or validity of their signatures, but rather 

attributed it the sole purpose of “help[ing] ensure the issues that make the ballot 

are the ones that matter most to Michiganders.”5   

     Under 1994 PA 441, enacted eight years after the Supreme Court’s Consumers 

Power decision, the legislature established the Qualified Voter File. Use of this 

technology is now statutorily mandated for the process of determining the validity 

of initiative petition signatures6 and provides for the immediate verifiability of 

voters’ registration status and residence information both presently and on a 

petition signature’s date of signing.7  

                                                
5     Office of Governor Rick Snyder, Gov. Rick Snyder Signs Bill Establishing 180-

day Deadline for Petition Signatures on Proposed Legislation and 
Constitutional Amendments (published June 7, 2016)  

    <http://michigan.gov/snyder/0,4668,7-277-57577_57657-386394--,00.html> 
(accessed July 3, 2020).  

6     MCL 168.476(1). 
7     Id.; MCL 168.509m; 509o; 509q.  
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     On November 5, 2018, Plaintiff filed 271,021 vetted signatures on 52,015 

petition sheets, amounting to 7% more than the applicable threshold of 252,523 

signatures. Following an extended legal battle over the unlawful prior refusal of 

Defendant and the Secretary of State to accept Plaintiff’s petition filing, the Board 

of State Canvassers officially declared Plaintiff’s petition insufficient on June 8, 

2020. Without conducting a sample or direct canvass of Plaintiff’s petition, 

Defendant based its declaration on the Bureau of Elections’ preliminary staff 

report’s undisputed finding that approximately 89% of Plaintiff’s petition 

signatures were collected over 180 days prior to the filing date, thus rendering 

them barred from being counted under MCL 168.472a.  

STANDARD OF REVIEW 
 

     In ruling on a motion for preliminary injunction, the Court must consider four 

factors: (1) the movant’s likelihood of succeeding on the merits, (2) the danger that 

the movant will suffer irreparable harm if the injunction is not issued; (3) the risk 

that the movant would be harmed more by the absence of an injunction than the 

opposing party would be by the granting of the relief, and (4) the harm to the 

public interest if the injunction is issued. Barrow v City of Detroit Election 

Comm’n, 305 Mich App 649, 662 (2014). 
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ARGUMENT 

I.  PLAINTIFF IS LIKELY TO SUCCEED ON THE MERITS. 

A. MCL 168.472a is Unconstitutional as Applied to Statutory Initiative 
Petitions Under Const 1963, art 2, § 9. 

 
     As a constitutional power reserved to the people of Michigan, the statutory 

initiative procedure under Const 1963, art 2, § 9 is not merely an election process, 

but rather “an express limitation on the authority of the legislature.” Woodland v 

Mich Citizens Lobby, 423 Mich 188, 214 (1985). Because MCL 168.472a imposes 

a direct curtailment of a self-executing constitutional provision permitting no 

legislative intrusion, its extension to statutory initiative petitions cannot be 

constitutionally sustained.  

1. The Statutory Initiative Provision of Const 1963, art 2, § 9 is Self-
Executing and Prohibitive of Legislative Meddling. 

 
     The statutory initiative procedure of Const 1963, art 2, § 9 is a self-executing 

constitutional provision which grants the legislature no authority to impose 

additional obligations on its criteria for an initiative’s invocation. Wolverine Golf 

Club v Secretary of State, 384 Mich 461, 466 (1971).  

     In Wolverine Golf Club, the Supreme affirmed a decision of the Court of 

Appeals which had ordered the Canvassers “forthwith” to accept initiatory 

petitions “for canvass” and immediate submission to the Legislature, though the 

petitions violated the 10-day timing provision of MCL 168.472. The reason: MCL 

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



8 
 

168.472 was not a “constitutionally permissible implementation” of art 2, § 9: 

We do not regard this statute as an implementation of the provision of Const 
1963 art 2, § 9. We read the stricture of that section, “the legislature shall 
implement the provisions of this section,” as a directive to the legislature to 
formulate the process by which initiative petitioned legislation shall reach 
the legislature or electorate. This constitutional procedure is self-executing.  
. . . It is settled law that the legislature may not act to impose additional 
obligations on a self-executing constitutional provision. [384 Mich at 466]. 
 

     In enacting valid legislation supplemental to a self-executing constitutional 

provision, such legislation must have the “object to further the exercise of 

constitutional right and make it more available, and such law must not curtail the 

rights reserved, or exceed the limitations specified.” Wolverine Golf Club v 

Secretary of State, 24 Mich App 711, 730 (1970), aff’d 384 Mich 461 (1971). 

Conversely, by mandating that valid and verifiable signatures of registered electors 

“shall not be counted,” 472a not only subjects the process to additional obligations, 

but directly contravenes the process and benchmark criteria set forth by the 

constitution itself.  

     In spite of Wolverine Golf Club and the issuance of an Attorney General 

Opinion finding 472a’s less-stringent former iteration to be invalid as to statutory 

initiative petitions on the basis of that precedent,8 Defendant has relied fully on 

Consumers Power Company v Attorney General, 426 Mich 1 (1986), to justify 

enforcing the statute against constitutional amendatory and statutory initiative 

                                                
8     OAG 1974, No. 4813 
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petitions alike.9 Yet not only was the Consumers Power Court’s review exclusively 

limited to the constitutionality of 472a’s former version as applied to constitutional 

amendatory initiatives under Const 1963, art 12, § 2, but its ratio decidendi very 

strongly further underscores the invalidity of the statute’s application to initiatives 

under art 2, § 9.  

     Despite the statute having then imposed only a rebuttable presumption of 

staleness to signatures collected over 180 days before filing, the Consumers Power 

Court fully grounded its holding upon the distinct provision of art 12, § 2 providing 

that “[a]ny such petition shall be in the form, and shall be signed and circulated in 

such manner, as prescribed by law.” 426 Mich at 5. Noting the “extreme 

importance” of the fact that the sentence just quoted “summons legislative aid . . . 

in the areas of circulating and singing,” the Court held that this distinct sentence of 

art 12, § 2 is what “provides the authorization for the Legislature to have enacted 

MCL 168.472a” as a measure to “prescribe by law the manner of signing and 

circulating petitions to propose constitutional amendments.” 426 Mich at 6, 9 

(emphasis added). 

     The Consumers Power Court correspondingly relied on that sentence of art 12, 

§ 2 to distinguish its holding from that previously reached in Hamilton v Secretary 

of State, 221 Mich 541 (1923). There, notwithstanding Const 1908, art 17, § 2’s 
                                                
9     See Complaint ¶ 31 (quoting 2016 testimony of Defendant’s then-serving 
Secretary Christopher Thomas). 
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equivalent limitation of petition signers to “registered electors of this state,” the 

Supreme Court rejected the state defendant’s contention that signatures dated 20 

months prior to filing on a petition circulated under that section were not collected 

within a reasonable period. 221 Mich at 544. Here, just as with the former 

constitutional provision at issue in Hamilton, the self-executing procedure of art 2, 

§ 9 “summons no legislative aid and will brook no elimination or restriction of its 

requirements.” Id. Rather, “it grants rights on conditions expressed, and if its 

provisions are complied with and its procedure followed its mandate must be 

obeyed.” Id.  

2. MCL 168.472a Unconstitutionally Curtails the Right of Initiative. 

     Following the Supreme Court’s very narrow construction of art 2, § 9’s 

implementation clause,10 the Court of Appeals very recently reaffirmed that the 

“clear intent in this provision is ‘to limit the power of the legislature to that which 

is ‘necessary’ to the effective implementation of the initiative right.’” League of 

Women Voters v Secretary of State, __ Mich App __, __  (2020), 2020 Mich. App. 

LEXIS 709 at *27, quoting Wolverine Golf Club, 24 Mich App at 735. Yet, 472a 

represents the very opposite of such an implementation measure. Providing no 

facilitative function, it operates only as an extra-constitutional barrier to prevent 

petitioned legislation from reaching the legislature or the electorate. 

                                                
10     Wolverine Golf Club, 384 Mich at 466. 
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      Having reviewed the version of 472a existing prior to the amendment of 2016 

PA 142, the Consumers Power Court predicated its upholding of the statute’s 

application to constitutional amendatory initiatives on the fact that:  

The purpose of the statute is to fulfill the constitutional directive of art. 12 
sec. 2 that only the registered electors of this state may propose a 
constitutional amendment. The statute does not set a 180-day time limit for 
obtaining signatures. The statute itself establishes no such time limit. It states 
rather that if a signature is affixed to a petition more than 180 days before 
the petition is filed it is presumed to be stale and void. But that presumption 
can be rebutted. [426 Mich at 8].  
 

     But the 2016 amendment replaced the rebuttable presumption with an 

irrebuttable exclusion of signatures older than 180 days from being counted. 

Consequently, MCL 168.472a now imposes precisely the type of curtailment that 

the Supreme Court comparatively contemplated and implied would fail to 

“follow[] the dictates of the constitution,” even as applied to art 12, § 2.   

     While the Supreme Court construed that the rebuttable presumption imposed by 

472a’s former iteration was intended to fulfill the constitutional directive that 

petition signers must be registered electors of the state,11 the statute’s present 

formulation could hardly be more poorly tailored to that objective. While even 

those signers indicated by the Qualified Voter File (“QVF”) to be unregistered on 

the date of signing may rebut the presumption of invalidity to their signatures,12 the 

statute now imposes an absolute bar to counting valid signatures of registered 
                                                
11    Consumers Power Co, 426 Mich at 8 
12    MCL 168.476(1) 
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electors dated over 180 days, irrespectively of those electors’ immediately 

verifiable registration status and residence information.13  

     No longer a safeguard for simply subjecting older signatures to greater scrutiny, 

the legislature has transformed 472a into a mechanism for restricting the utilization 

of the initiative process. Indeed, with open acknowledgment of its sole aim of 

reducing the number of initiatives making the ballot,14 the legislature has done so 

even as the QVF has superannuated any distinction as to the determinable validity 

of older signatures relative to those signed closer to the time of filing.  

II. PLAINTIFF WILL SUFFER IRREPARABLE HARM IF A 
PRELIMINARY INJUNCTION IS NOT ISSUED. 

 
      Absent a preliminary injunction, Plaintiff would be denied the opportunity to 

place its statutory initiative for approval by the legislature or the state’s voters, 

putting to waste all of the great many thousands of hours donated by Plaintiff’s 

nearly 1,000 volunteer circulators. The 271,021 state voters who signed Plaintiff’s 

petition would also be denied not only the invocation of their supported initiative, 

but even the chance to simply have their signatures counted.  

     Further, because Plaintiff has no other recourse to challenge 472a’s exclusion of 

its petition signatures, a preliminary injunction is the only means to prevent an 

unconstitutional statute from irreparably depriving Plaintiff’s exercise of the right 

                                                
13    Id.; MCL 168.509m; 509o; 509q.  
14     See Office of Governor Rick Snyder, supra n 5.  
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secured by Const 1963, art 2, § 9. See Garner v Mich State Univ, 185 Mich App 

750, 764 (1990) (observing that even a “temporary loss of a constitutional right 

constitutes irreparable harm which cannot be adequately remedied by an action at 

law.”). 

III. NO HARM TO DEFENDANT IS APPLICABLE. 

     To the extent that Defendant would incur any conceivable burden from 

canvassing Plaintiff’s petition, it is one squarely within its primary duties and 

substantially minimized by Defendant’s random sampling procedure for petition 

signatures. And any harm to Defendant from the need for a temporary restraining 

order or preliminary injunction at this time has been brought on by Defendant 

itself, having spent 17 months maintaining and defending the unlawful refusal to 

recognize and accept Plaintiff’s petition filing, followed by additional rounds of 

delay in issuing its declaration of insufficiency.15 The balance of harms thus 

weighs decidedly in favor of Plaintiff.  

IV. GRANTING A PRELIMINARY INJUNCTION WILL ADVANCE 
THE PUBLIC INTEREST. 
 

     Plaintiff does not seek a preliminary injunction to directly advance its initiative 

to the legislature or election ballot, but rather only to require that Defendant 

canvass Plaintiff’s signatures by the July 26, 2020 statutory deadline without 

excluding those collected over 180 days prior to filing. That date being the final 
                                                
15     See Complaint ¶¶ 7-15.  
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date for completion of that process before the potential placement of Plaintiff’s 

initiative on the November ballot would otherwise become foreclosed. The scope 

of preliminary injunctive relief requested is thus limited only to that which is 

essential to preventing irreparable harm and preserving the status quo.  

     Finally, while the public interest may generally be served by seeing the 

execution of the laws enacted by the people’s representatives, that interest is 

dampened when such a law’s object is to curtail a power that the people expressly 

“reserve to themselves” in their constitution. Const 1963, 2, § 9. Particularly in so 

far as MCL 168.472a is constitutionally infirm, the public interest must align with 

constitutional protection as “it is always in the public interest to prevent 

enforcement of unconstitutional laws.” Roe v Snyder, 240 F Supp 697, 712 (ED 

Mich 2017). Plaintiff’s high likelihood of success on the merits of its constitutional 

challenge thus supports the public interest in enjoining the present violation.    

REQUEST FOR RELIEF 

     Wherefore Plaintiff respectfully requests that this Honorable Court: 

A. Grant a temporary restraining order and/or preliminary injunction requiring 

Defendant to canvass Plaintiff’s petition signatures by the July 26, 2020 

statutory deadline, without exclusion of those signatures dated more than 

180 days before the date of filing; and  
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B. File its response to this motion within two days of the date of service.  

Respectfully submitted, 
 
/s/ Matthew Erard  
Matthew Erard (P81091) 
LAW OFFICE OF 
MATTHEW S. ERARD, PLLC 
Counsel for Plaintiff  
400 Bagley St #939  
Detroit, MI 48226  
248.765.1605 
mserard@gmail.com 
 
 

 
/s/ Ellis Boal  
Ellis Boal (P10913)  
Counsel for Plaintiff 
9330 Woods Road  
Charlevoix, MI 49720  
231.547.2626  
ellisboal@voyager.net  
 

     Dated: July 6, 2020. 
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STATE OF MICHIGAN 

COURT OF CLAIMS 

 

 
COMMITTEE TO BAN FRACKING IN 
MICHIGAN, 
 
 Plaintiff, 
 

 
 
OPINION AND ORDER REGARDING 
PLAINTIFF’S REQUEST FOR A 
TEMPORARY RESTRAINING ORDER 
AND/OR PRELIMINARY INJUNCTION 
 
 

v Case No.  20-000125-MM 
 

BOARD OF STATE CANVASSERS, 
 

Hon. Christopher M. Murray   

 Defendant. 
___________________________/ 

 

 

 Pending before the Court is plaintiffs’ July 6, 2020 motion for a temporary restraining order 

and/or preliminary injunction.  Notice of the filing was provided to the state defendant, and an 

order was issued ordering defendant to file a response to the motion no later than Wednesday, July 

15.  Defendant did so, and plaintiff has filed a reply.  The motion raises pure legal issues, and there 

are no factual disputes.  The Court will decide the motion without oral argument.  LCR 

2.119(A)(6).  Because this Court lacks subject-matter jurisdiction over plaintiff’s complaint, 

plaintiff’s motion is DENIED as moot and the complaint is DISMISSED.  See MCR 2.116(I)(1). 

I.  PERTINENT FACTS AND PROCEDURAL HISTORY 

 As recounted in a prior lawsuit1, the Committee to Ban Fracking in Michigan (CBFM) is 

a committee engaged in a legislative initiative campaign, see Const 1963, art 2, § 9, that seeks to 

 
                                                 
1 See Committee to Ban Fracking in Michigan v Dir of Elections, Opinion and Order of the Court 
of Claims, (Docket No. 16-000122-MM), where many of these background facts are taken from. 
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put before the electorate a ballot proposal to ban the in-state practice of horizontal hydraulic 

fracturing (“fracking”).  On or about April 14, 2015, CBFM submitted a pre-circulation copy of 

its initiative petition to defendant Board of State Canvassers, which approved the petition’s form.   

The petition stated that the proposal would be presented to the electorate at the “November 8, 2016 

General Election.”  CBFM began collecting signatures in an effort to obtain the requisite number—

252,523—as set by art 2, § 9’s requirement that an initiative petition contain “not less than eight 

percent . . . of the total vote cast for all candidates for governor at the last preceding general election 

at which a governor was elected . . . .”  For purposes of ascertaining the required number of 

signatures, the “last preceding election at which a governor was elected” at that time was the 

November 2014 general election. 

 As of June 1, 2016, the deadline for submitting the initiative petitions for the November 

2016 ballot, see MCL 168.471, CBFM was short of the necessary signatures.  Recognizing that it 

would be unable to place the measure on the ballot in 2016, plaintiff continued gathering 

signatures, this time with the goal of placing the measure on the ballot in November 2018.  One of 

the potential problems for CBFM in proceeding in this manner, however, was the prohibition in 

MCL 168.472a of counting signatures that are more than 180 days old.     

 Purportedly out of a desire to avoid any potential issues with MCL 168.472a, plaintiff (and 

others) filed a complaint in this Court challenging the constitutionality of the 180-day rule.  

Plaintiff alleged that MCL 168.472a violates art 2, § 9 because it infringes on the self-executing 

provisions of art 2, § 9.  In an August 8, 2016 opinion and order, this Court held that the 

constitutional challenge was not ripe for consideration because the ability to obtain the requisite 

number of signatures—even with the “old” signatures—was, at most, speculative.  Committee to 

Ban Fracking in Michigan v Dir of Elections, Opinion and Order of the Court of Claims, issued 
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August 8, 2016 (Docket No. 16-000122-MM), p. 4.  Because plaintiff had not submitted the 

petition or collected the required number of signatures, it failed “to establish more than a 

hypothetical violation of their constitutional rights under Const 1963, art 2, § 9” and the claim was 

not ripe for adjudication.  Id.  The Court of Appeals affirmed.  Committee to Bank Fracking in 

Michigan v Dir of Elections, unpublished per curiam opinion of the Court of Appeals, issued 

March 14, 2017 (Docket No. 334480).   

 With this new lawsuit, CBFM claims that defendant, through application of the 180-day 

rule, rejected it’s petitions as having insufficient signatures, and therefore asks the Court to rule 

MCL 168.472a unconstitutional.  The evidence is indeed undisputed that the Board denied enough 

petitions under the 180-day rule to reject CBFM’s initiative petitions.  It is also undisputed that 

plaintiff previously filed in the Supreme Court a complaint for writ of mandamus, arguing that 

MCL 168.472a was unconstitutional, and asking that Court to order the Board to accept the 

petitions.  That request for relief was denied, which led CBFM to file a new suit here. 

II. ANALYSIS 

“The objective of a preliminary injunction is to maintain the status quo pending a final 

hearing regarding the parties’ rights.”   Alliance for the Mentally Ill of Mich v Dep’t of Community 

Health, 231 Mich App 647, 655–656; 588 NW2d 133 (1998).  The status quo has been defined as 

“ ‘the last actual, peaceable, noncontested status which preceded the pending controversy.’ ” Buck 

v Thomas Cooley Law School, 272 Mich App 93, 98 n 4; 725 NW2d 485 (2006), quoting 

Psychological Services of Bloomfield, Inc v Blue Cross & Blue Shield of Michigan, 144 Mich App 

182, 185; 375 NW2d 382 (1985). In Mich AFSCME Council 25 v Woodhaven–Brownstown Sch 

Dist, 293 Mich App 143, 148; 809 NW2d 444 (2011), the Court of Appeals instructed that,  
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[w]hen deciding whether to grant an injunction under traditional equitable 
principles, 

a court must consider (1) the likelihood that the party seeking the injunction will 
prevail on the merits, (2) the danger that the party seeking the injunction will suffer 
irreparable harm if the injunction is not issued, (3) the risk that the party seeking 
the injunction would be harmed more by the absence of an injunction than the 
opposing party would be by the granting of the relief, and (4) the harm to the public 
interest if the injunction is issued.[2]  

Not surprisingly, the Court will first turn to the initial consideration, i.e., whether plaintiffs have 

shown a likelihood of prevailing on the merits.  Though plaintiffs do not have to prove they will 

succeed on the merits, they do have to prove that they have a substantial likelihood of success on 

the merits.  Int’l Union v Michigan, 211 Mich App 20, 25; 535 NW2d 210 (1995).  

 Plaintiff cannot succeed.  Indeed, this Court lacks jurisdiction to grant the relief requested.  

As plaintiff is well aware, MCL 168.479(2) provides that:  

 If a person feels aggrieved by any determination made by the board of state 
canvassers regarding the sufficiency or insufficiency of an initiative petition, the 
person must file a legal challenge to the board’s determination in the supreme court 
within 7 business days after the date of the official declaration of the sufficiency or 
insufficiency of the initiative petition or not later than 60 days before the election at 
which the proposal is to be submitted, whichever occurs first.  Any legal challenge 
to the official declaration of the sufficiency or insufficiency of an initiative petition 
has the highest priority and shall be advanced on the supreme court docket so as to 
provide for the earliest possible disposition. [emphasis supplied.] 

The plain language of this provision is clear—any challenge to the board’s decision on an initiative 

petition must be filed in the Supreme Court.  This language is mandatory, and the Court of Appeals 

in a prior appeal recognized this same fact.  See Committee to Bank Fracking in Michigan v 

Secretary of State, unpublished per curiam opinion of the Court of Appeals, issued April 2, 2020 

 
                                                 
2Quoting in part Alliance for the Mentally Ill, 231 Mich App at 655–656. 
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(Docket No. 350161), slip op at 5 (“If the Board rejects the petition, plaintiff may seek review 

before the Supreme Court.  See MCL 168.479.”). 

 Plaintiff in fact recognized this requirement as well, and filed a complaint for mandamus 

with the Supreme Court on June 10, 2020.  In that filing plaintiff both recognized that the Court 

of Appeals indicated that the Supreme Court was the correct court in which to file its challenge to 

the Board’s rejection of the petition, and asserted that the Supreme Court “has original jurisdiction 

over an action challenging a determination of the Canvassers’ determination, pursuant to MCL 

168.479.”3  In that pleading plaintiff presented the same constitutional argument—and sought the 

same relief—as it presents here, and the Court denied any relief.  Committee to Ban Fracking in 

Michigan v Board of State Canvassers, __ Mich __; __ NW2d __ (2020) (Docket No. 161453). 

 As an attempted way to get around the broad and mandatory statutory language, plaintiff 

argues that MCL 168.479(2) does not bar this Court from hearing a claim for declaratory relief, as 

that type of relief is significantly different from a claim for a writ of mandamus.  But the statute is 

not limited to filing a writ of mandamus with the Supreme Court.  Instead, it states that a person 

aggrieved by a Board decision on the sufficiency of initiative petitions must file “a legal challenge” 

with the Supreme Court, thus allowing this expedited filing with the state’s highest court to include 

any legal challenge to the Board decision to reject the petitions.  That a writ of mandamus was 

filed, and that a declaratory judgment is sought here, is of no moment.  Any legal challenge to the 

Board’s decision was to be filed in the Supreme Court, not here.  By making the Supreme Court 

the court of original jurisdiction, and ensuring that any such case be of “the highest priority” on 

that Court’s docket, the Legislature tried to ensure a prompt and final resolution to any legal 

 
                                                 
3 Plaintiff’s complaint for a writ of mandamus, ¶ 5. 
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challenge brought against the Board with respect to initiative petitions.  To conclude otherwise 

would require this Court to ignore the clear commands of MCL 168.479(2).  

 Buttressing this conclusion is the fact that, prior to December 27, 2018, MCL 168.479 had 

been interpreted to permit the filing of an action for writ of mandamus in the Court of Appeals as 

well as in the Supreme Court.  See Citizens Protecting Michigan’s Constitution v Sec’y of State, 

324 Mich App 561, 583; 922 NW2d 404 (2018).  At that time, however, MCL 168.479 simply 

provided that: “Any person or persons, feeling themselves aggrieved by any determination made 

by said board, may have such determination reviewed by mandamus, certiorari, or other 

appropriate remedy in the supreme court.”  As a result, in Citizens Protecting Michigan’s 

Constitution, 324 Mich App at 583, the Court of Appeals concluded that, because it had original 

jurisdiction over a petition for writ of mandamus against a state officer, see MCL 600.4401(1), it 

also had jurisdiction over an action brought pursuant to the predecessor version of MCL 168.479.   

Critically, however, the amendments made to MCL 168.479 by way of 2018 PA 608 have 

changed the calculous.  Notably, subsection (1) of MCL 168.479 now directs a litigant to the 

Supreme Court “Notwithstanding any other law to the contrary and subject to subsection (2)” of 

MCL 168.479 (emphasis added).  By way of the inclusion of the language, “Notwithstanding any 

other law to the contrary,” the Legislature expressed its intent to funnel all who felt aggrieved by 

a Board decision with respect to petition validity to one and only one Court: the Supreme Court.  

Subsection (2) of the statute reinforces this notion by unambiguously providing that a person 

aggrieved by a board of state canvassers’ determination regarding the sufficiency or insufficiency 

of an initiative petition “must file a legal challenge to the board’s determination in the supreme 

court . . . .”  (Emphasis added).  Th plain language of MCL 168.479(1) and (2), as well as its 

historical development, reinforces the Court’s decision regarding the lack of jurisdiction.  See 

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



-7- 
 

Advanta Nat’l Bank v McClarty, 257 Mich App 113, 120; 667 NW2d 880 (2003) (discussing 

statutory interpretation and the importance of examining changes to the pertinent statute).  

 Plaintiff properly pursued its challenge to the Board’s decision in the Supreme Court, the 

Court plaintiff admitted had original jurisdiction over such a challenge.  Because the Supreme 

Court has jurisdiction over these challenges, this Court has none and can proceed no further.  In re 

Acquisition of Land for the Central Indus Park Project, 177 Mich App 11, 17; 441 NW2d 27 

(1989).  Plaintiff’s complaint therefore has to be dismissed. 

III.  CONCLUSION 

 For the foregoing reasons, plaintiff’s complaint is DISMISSED, MCR 2.116(C)(4) and 

MCR 2.116(I)(1), and plaintiff’s motion for a temporary restraining order and/or preliminary 

injunction is denied as MOOT.  This is a final order that closes this case. 

 

DATE:  July 20, 2020 ____________________________________ 
Christopher M. Murray  
Judge, Court of Claims 
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STATE OF MICHIGAN 

BUREAU OF ELECTIONS 

LANSING 

B UR E A U  OF  E L EC TI O NS  
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w w w. M i c h i g a n . go v / e l ec t i o ns   (800) 292-5973 

 
January 2019 

 

INITIATIVES AND REFERENDUMS UNDER THE CONSTITUTION 
OF THE STATE OF MICHIGAN OF 1963 

 
Proposed Constitutional Amendments (Pages 2-6) 

• Since the adoption of the State Constitution of 1963, 76 proposed amendments to the Constitution 
have been presented on the ballot for a vote of the people.  Thirty-four of the amendments were 
approved and 42 were rejected. 

• Of the 76 proposed amendments, 43 were placed on the ballot by the State Legislature (22 were 
approved and 21 were rejected) and 33 were placed on the ballot by initiative petition (12 were 
approved and 21 were rejected). 

• In addition, the “automatic” proposal relating to the calling of a constitutional convention (Art. XII, 
Sec. 3, of the State Constitution) was presented in 1978, 1994 and 2010; in all three instances the 
proposals were rejected. 

Referendums of Laws (Pages 7-8) 

• Since 1963, 24 referendums have been presented on the ballot for a vote of the people.  Eleven of the 
referendums were approved and 13 were rejected. 

• Of the 24 referendums, 14 were placed on the ballot by the State Legislature (10 were approved and 
4 were rejected) and 10 were placed on the ballot by petition (1 was approved and 9 were rejected). 

Proposed Initiated Laws (Pages 9-10) 

• Since 1963, 14 legislative initiatives have been presented on the ballot for a vote of the people.  
Eight of the initiatives were approved and 6 were rejected. 

• Of the 14 legislative initiatives, all were placed on the ballot by petition as required by law. 

• In addition to the above, the State Legislature has enacted 9 legislative proposals presented by 
petition during the 40-day period provided for such action.  In such instances, the proposals do not 
appear on the ballot. 
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Proposed Constitutional Amendments 
 

Subject of Proposed  
Constitutional Amendment 

Provision to 
be Amended 

Method of 
Proposal1 

Year of 
Election2 Prop. Action 

Total Vote 

For Against 

Lower voting age to 18  Art 2 §1 SJR A 1966 1 Rejected 703,076 1,267,872 

Create judicial tenure commission Art 6 §30 HJR PP  Aug. 
1968 1 Adopted 553,182 228,738 

Create state officers’ compensation 
commission Art 4 § 12 HJR AAA  Aug. 

1968 2 Adopted 417,393 346,839 

Filling judicial vacancies Art 6 §§ 20,  
22-24 HJR F  Aug. 

1968 3 Adopted 494,512 266,561 

Allow legislators to be elected to another 
state office during term of office Art 4 § 9 SJR Q  1968 5 Rejected 778,388 1,783,186 

Authorize graduated income tax Art 9 §7 SJR G  1968 1 Rejected 614,826 2,025,052 

Prohibit public aid to non-public schools 
and students Art 8 §2 Petition 1970 C Adopted 1,416,838 1,078,740 

Lower voting age to 18  Art 2 §1 HJR A  1970 B Rejected 924,981 1,446,884 

Authorize lotteries and lottery ticket sales Art 4 §41 HJR V  May  
1972 A Adopted 1,352,768 506,778 

Allow legislators to resign and accept 
another office  Art 4 §9 SJR DD  May  

1972 B Rejected 866,593 915,312 

Allow trials with fewer than 12 jurors for 
certain misdemeanors  Art 1 §20 HJR M  Aug. 

1972 A Adopted 696,570 357,186 

Cap local property taxes; establish state 
tax program for school funding Art 9 §6 Petition 1972 C Rejected 1,324,702 1,815,126 

Authorize graduated income tax  Art 9 §7 Petition 1972 D Rejected 959,286 2,102,744 

Limit use of motor fuel taxes  Art 9 §9 SJR LL  1974 A Rejected 1,091,938 1,146,109 

Eliminate sales/use taxes on food and 
prescription drugs Art 9 §8 Petition 1974 C Adopted 1,337,609 1,071,253 

Lower minimum age for state legislators 
to 18  Art 4 §7 HJR B  1976 B Rejected 698,993 2,580,945 

Cap state taxes at 8.3% of personal 
income Art 9 §§25-31 Petition 1976 C Rejected 1,407,438 1,866,620 

Authorize graduated income tax Art 9 §7 Petition 1976 D Rejected 897,780 2,332,513 

                                                 
1  “HJR” means House Joint Resolution; “SJR” means Senate Joint Resolution. 
2  All elections in November unless otherwise specified. 
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Subject of Proposed  
Constitutional Amendment 

Provision to 
be Amended 

Method of 
Proposal1 

Year of 
Election2 Prop. Action 

Total Vote 

For Against 

Call for constitutional convention N/A Required by  
Art 12, § 3 1978 A Rejected 640,286 2,112,549 

Authorize deposit of state funds in credit 
unions  Art 9 §§19-20 HJR GG  1978 C Adopted 1,819,847 933,101 

Prohibit alcohol sales to persons under 21 Art 4 §40 Petition 1978 D Adopted 1,609,589 1,208,497 

Limit taxes imposed by state and local 
units of government (Headlee 

Amendment) 

Art 9 §§6, 25-
34 Petition 1978 E Adopted 1,450,150 1,313,984 

Grant state troopers the right to collective 
bargaining  Art 11 §5 Petition 1978 G Adopted 1,535,023 1,203,930 

Authorize vouchers for public and non-
public school students 

Art 9 §6 
Art 8 §2 Petition 1978 H Rejected 718,440 2,075,583 

Reduce property taxes; prohibit new local 
programs without state funding  

Art 9  
§§3-3(a),  
7(a)-7(b),  
25(a)-26 

Petition 1978 J Rejected 1,032,343 1,737,133 

Allow denial of bail for certain violent 
crimes Art 1 §15 HJR Q  1978 K Adopted 2,307,038 458,357 

Allocate at least 90% of gas taxes for 
roads and up to 10% for other 
transportation purposes 

Art 5 §28 
Art 9 §9 HJR F 1978 M Adopted 1,478,316 1,233,196 

Create railroad redevelopment authority  Art 4 §54 HJR OO  1978 R Rejected 1,257,606 1,415,441 

Require state to provide equal per pupil 
funding  

Art 8 §2 
Art 9 §§6-6a,  

26a 
Petition 1980 A Rejected 746,027 2,769,497 

Lower drinking age to 19 Art 4 §40 HJR S  1980 B Rejected 1,403,935 2,250,873 

Deposit lottery revenues in school aid 
fund; create rainy day fund 

Art 4 §§41, 54 
Art 9 §§2-3, 8,  

30-31 
SJR X  1980 C Rejected 894,441 2,583,253 

Lower property taxes; require 60% voter 
approval to raise state taxes 

Art 9 §§1-3,  
31, 2a, 3a-3f,  

33a-33b 
Petition 1980 D Rejected 1,622,301 2,051,008 

Legislative immunity from civil arrest 
and process  Art 4 §11 SJR L  1980 G Rejected 1,287,172 2,134,546 

Filling vacancy in office of lieutenant 
governor  

Art 4 §9 
Art 5 §25-26 SJR K  1980 H Rejected 1,410,912 1,927,001 

Reduce local taxes; require lottery 
revenues to be deposited in school aid 
fund 

Art 4 §41 
Art 9 §§3, 8,  

30-31 
HJR G  May  

1981 A Rejected 560,924 1,451,305 
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Subject of Proposed  
Constitutional Amendment 

Provision to 
be Amended 

Method of 
Proposal1 

Year of 
Election2 Prop. Action 

Total Vote 

For Against 

Legislative immunity from civil arrest and 
process  Art 4 §11 SJR A  1982 A Adopted 1,804,728 1,029,743 

Create department of state police; require 
minimum staffing Art 5 §§2, 30 Petition 1982 B Rejected 720,915 2,111,802 

Elect public service commission Art 5 §30 Petition 1982 G Rejected 1,026,160 1,771,098 

Allow legislature to approve or reject 
administrative rules  Art 4 §37 HJR P  1984 A Rejected 1,280,948 1,827,677 

Create natural resources trust fund Art 9 §35 HJR M  1984 B Adopted 2,066,554 1,120,794 

Voter or legislative approval of taxes Art 9 §§1-2 Petition 1984 C Rejected 1,376,141 2,035,867 

Create library of Michigan Art 4 §54 HJR V  1986 A Rejected 908,627 936,643 

Allow legislature to approve or reject 
administrative rules  Art 4 §37 HJR W 1986 B Rejected 648,116 1,136,721 

Require commission to set attorney 
general and secretary of state 
compensation 

Art 4 §12 HJR U 1986 C Rejected 905,767 910,297 

Provide for crime victims’ rights Art 1 §24 HJR P  1988 B Adopted 2,662,796 650,515 

Increase sales/use taxes to 4½¢;  dedicate 
revenue to schools 

Art 4 §41 
Art 9 §§8,  

10-11 
HJR I  1989 A Rejected 514,407 1,341,292 

Increase sales/use taxes to 6¢, reduce 
school property taxes, and dedicate 
revenue to schools 

Art 4 §41 
Art 9 §§ 3, 5-6,  

8, 10-11, 14 
HJR I  1989 B Rejected 436,958 1,392,053 

Cap property tax increases; provide 
separate tax limitations  Art 9 §§3, 31 HJR H  1992 A Rejected 1,433,354 2,384,777 

Term limits for congressional, state 
executive and legislative offices 

Art 2 §10 
Art 4§54 
Art 5 §30 
Art 12 §4 

Petition  1992 B Adopted 2,295,904 1,613,404 

School property tax exemptions; cap 
property tax increases Art 9 §3 Petition 1992 C Rejected 1,552,119 2,276,360 

Cap property taxes and increase sales tax 
Art 4 §41 

Art 9 §§3, 6, 8, 
10-11 

HJR G June 1993 A Rejected 1,008,425 1,164,468 

Increase sales/use taxes from 4% to 6%; 
cap property tax increases; allow 
different school operating millage rates 
(Proposal A) 

Art 9 §§3, 5, 
8, 

11, 36 
SJR S  March 

1994 A Adopted 1,684,541 750,952 

Call for constitutional convention N/A Required by  
Art 12 §3 1994 A Rejected 777,7 79 2,008,070 

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



 

5  

Subject of Proposed  
Constitutional Amendment 

Provision to 
be Amended 

Method of 
Proposal1 

Year of 
Election2 Prop. Action 

Total Vote 

For Against 

Limit appeals in criminal cases Art 1 §20 SJR D  1994 B Adopted 2,118,734 761,784 

Create state parks endowment fund; limit 
use of natural resources trust fund Art 9 §§35, 36 SJR E  1994 P Adopted 2,007,097 806,888 

Establish qualifications for judicial 
offices Art 6 §19 SJR D  1996 B Adopted 2,806,833 629,402 

Create veterans’ trust fund Art 9 §§37-39 HJR H  1996 C Adopted 2,447,905 849,525 

Replace “handicapped” with “disabled”  Art 8 §8 SJR I  1998 A Adopted 1,708,873 1,181,138 

Authorize indirect support of non-public 
school students Art 8 §§2, 10 Petition 2000 00-1 Rejected 1,235,533 2,767,320 

Require 2/3 vote to enact laws affecting 
local governments Art 4 §55 Petition 2000 00-2 Rejected 1,242,516 2,548,995 

Changes to state officers’ compensation 
commission  Art 4 §12 HJR E Aug. 

2002 02-1 Adopted 1,057,503 404,682 

Authorize spending for state and local 
parks and outdoor recreation 

Art 9 §§19, 
35, 36, 37 SJR T Aug. 

2002 02-2 Adopted 925,475 565,971 

Grant state employees collective 
bargaining rights  Art 11 §5 Petition 2002 02-3 Rejected 1,336,249 1,591,756 

Allocate tobacco settlement funds  Art 9 §36 Petition 2002 02-4 Rejected 1,018,644 2,011,105 

Require voter approval of new gambling 
and lottery games Art 4 §41 Petition 2004 04-1 Adopted 2,689,448 1,926,721 

Specify what can be recognized as a 
“marriage or similar union”  Art 1 §25 Petition 2004 04-2 Adopted 2,698,077 1,904,319 

Conservation/recreation funds Art 9 §§40-42 HJR Z 2006 06-1 Adopted 2,915,106 680,859 

Ban affirmative action programs Art 1 §26 Petition 2006 06-2 Adopted 2,141,010 1,555,691 

Restrict use of eminent domain Art 10 §2 SJR E 2006 06-4 Adopted 2,914,214 724,573 

Regulate stem cell research  Art 1 §27 Petition 2008 08-02 Adopted 2,521,026 2,271,083 

Call for constitutional convention N/A Required by  
Art 12 §3 2010 10-1 Rejected 983,019 1,960,573 

Ban certain felons from public offices  Art 11 §8 SJR V 2010 10-2 Adopted 2,270,6-57 760,586 

Collective bargaining rights for all 
workers 

Art 1 §28 
Art 11 §5 Petition 2012 12-2 Rejected 1,949,513 2,626,731 

Renewable energy mandate Art 4 §55 Petition 2012 12-3 Rejected 1,721,279 2,842,000 

Create home care council Art 5 §31 
Art 11 §5 Petition 2012 12-4 Rejected 1,985,595 2,550,420 
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Subject of Proposed  
Constitutional Amendment 

Provision to 
be Amended 

Method of 
Proposal1 

Year of 
Election2 Prop. Action 

Total Vote 

For Against 

Require supermajority vote for new 
taxes Art 9 §26a Petition 2012 12-5 Rejected 1,410,944 3,105,649 

Require voter approval to construct 
international bridges Art 3 §6a Petition 2012 12-6 Rejected 1,853,127 2,699,558 

Increase sales and use taxes to 7% and 
increase gas tax and vehicle registration 
fees; dedicate revenue to transportation 
purposes 

Art 9 §§8,  
10, 11 HJR UU May 

2015 15-1 Rejected 349,862 1,406,019 

Create independent citizens redistricting 
commission 

Art 4 §§1-6 
Art 5 §§1-2, 4 
Art 6 §§1, 4 

Petition 2018 18-2 Adopted 2,522,355 1,593,556 

Allow election day voter registration, 
no-reason absentee voting and straight 
party voting  

Art 2 §4 Petition 2018 18-3 Adopted 2,777,998 1,373,636 
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Referendum of Laws 

Subject of Referendum Method Date of 
Election3 Prop. Action 

Total Vote 

For Against 

Act 240 of 1964, prohibiting straight party ticket voting Referendum 
Petition 1964 C Rejected 795,546 1,515,875 

Act 6 of 1967, establishing daylight saving time  Referendum 
Petition 1968 2 Rejected 1,402,562 1,403,052 

Act 76 of 1968, authorizing bonds for water pollution 
abatement Legislation 1968 3 Adopted 1,906,385 796,079 

Act 257 of 1968, authorizing bonds for public recreation 
programs and facilities Legislation 1968 4 Adopted 1,384,254 1,235,681 

Act 304 of 1969, authorizing bonds for low-income 
housing  Legislation 1970 A Rejected 921,482 1,388,737 

Act 231 of 1972, authorizing bonds for bonus payments 
to and educational benefits for veterans Legislation 1972 E Rejected 1,490,968 1,603,203 

Act 106 of 1974, authorizing bonds for bonus payments 
to veterans Legislation 1974 B Adopted 1,668,641 700,041 

Act 245 of 1974, authorizing bonds for transportation 
purposes Legislation 1974 D Rejected 963,576 1,319,586 

Act 250 of 1980, increasing the state income tax 0.1% 
for 5 years for correctional facilities and programs Legislation 1980 E Rejected 1,288,999 2,202,042 

Act 212 of 1982, prohibiting utility rate increases 
without notice and hearing Legislation 1982 H Adopted 1,670,381 1,131,990 

Act 59 of 1987, prohibiting use of public funds for 
abortions  

Referendum 
Petition 1988 A Adopted 1,959,727 1,486,371 

Act 326 of 1988, authorizing bonds for environmental 
protection programs  Legislation 1988 C Adopted 2,528,109 774,451 

Act 327 of 1988, authorizing bonds to finance state and 
local recreation projects Legislation 1988 D Adopted 2,055,290 1,206,465 

Act 143 of 1993, reducing auto insurance rates and 
limiting personal injury benefits 

Referendum 
Petition 1994 C Rejected 1,165,732 1,812,526 

Act 118 of 1994, amending the Michigan Bingo Act Referendum 
Petition 1996 A Rejected 1,511,063 1,936,198 

Act 377 of 1996, providing for wildlife management  Legislation 1996 G Adopted 2,413,730 1,099,262 

Act 284 of 1998, authorizing bonds for natural 
resources and environmental programs Legislation 1998 C Adopted 1,821,006 1,081,988 

                                                 
3  All elections in November unless otherwise specified. 
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Subject of Referendum Method Date of 
Election3 Prop. Action 

Total Vote 

For Against 

Act 269 of 2001, eliminating straight party voting and 
making other changes to election law 

Referendum 
Petition 2002 02-1 Rejected 1,199,236 1,775,043 

Act 396 of 2002, authorizing bonds for sewage 
treatment and water pollution projects Legislation 2002 02-2 Adopted 1,774,053 1,172,612 

Act 160 of 2004, establishing a mourning dove hunting 
season 

Referendum 
Petition 2006 06-3 Rejected 1,137,379 2,534,680 

Act 4 of 2011, authorizing emergency managers to 
address local financial emergencies 

Referendum 
Petition 2012 12-1 Rejected 2,130,354 2,370,601 

Act 408 of 2012, reducing the state use tax and 
replacing it with a local community stabilization share Legislation Aug. 

2014 14-1 Adopted 863,459 382,770 

Act 520 of 2012, establishing a wolf hunting season Referendum 
Petition 2014 14-1 Rejected 1,318,080 1,606,328 

Act 21 of 2013, authorizing commission to designate 
animals as game without legislative action 

Referendum 
Petition 2014 14-2 Rejected 1,051,426 1,856,603 
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Proposed Initiated Laws 

Subject of Proposed Initiated Law Date of 
Election4 Prop. Action 

Total Vote 

For Against 

Allow abortions if period of gestation has not exceeded 20 weeks 1972 B Rejected 1,270,416 1,958,265 

Repeal Act 6 of 1967, establishing daylight saving time 1972 A Adopted 1,754,887 1,460,724 

Prohibit nonreturnable beverage containers and require refundable 
cash deposits for returnable containers (Bottle bill) 1976 A Adopted 2,160,398 1,227,254 

Revise standards for parole and prohibit parole for certain crimes 
until court-ordered minimum sentence is served 1978 B Adopted 2,075,599 711,262 

Prohibit lender from using a “due on sale” clause in foreclosure 
proceedings on a mortgage or land contract 1982 C Rejected 1,344,463 1,445,897 

Prohibit utility rate increases without notice or hearing 1982 D Adopted 1,472,442 1,431,884 

Urge nuclear weapons freeze between the US and USSR 1982 E Adopted 1,585,809 1,216,172 

Amend auto insurance laws 1992 D Rejected 1,482,577 2,480,032 

Limit bear hunting season; ban use of bait and dogs to hunt bear 1996 D Rejected 1,379,340 2,225,675 

Authorize casino gaming in qualified cities 1996 E Adopted 1,878,542 1,768,156 

Allow prescription of a legal dose of medication to terminally ill 
adults in order to commit suicide 1998 B Rejected 859,381 2,116,154 

Establish mandatory school funding levels 2006 06-5 Rejected 1,366,355 2,259,247 

Authorize marijuana use and cultivation for medical purposes 2008 08-1 Adopted 3,006,820 1,790,889 

Authorize marijuana retail sales, use and consumption by persons 
over 21 2018 18-1 Adopted 2,356,422 1,859,675 

 

 

 

                                                 
4  All elections in November unless otherwise specified. 
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Initiated Laws Adopted by State Legislature 

Subject of Initiated Law Legislative Action 

Prohibit use of public funds to pay for abortions Adopted by Legislature, 1987 PA 59 

Require parental consent for abortions Adopted by Legislature, 1990 PA 211 

Define legal birth and legal personhood Adopted by Legislature, 2004 PA 135 

Repeal 1975 PA 228, the Single Business Tax Act Adopted by Legislature, 2006 PA 325 

Enact Abortion Insurance Opt-Out Act Adopted by Legislature, 2013 PA 182 

Require sound scientific management of fish and wildlife  Adopted by Legislature, 2014 PA 281 

Repeal 1965 PA 166, the Prevailing Wages and Fringe Benefits Act Adopted by Legislature, 2018 PA 171 

Increase minimum wage rate for tipped and non-tipped workers Adopted by Legislature, 2018 PA 337 

Require employers to provide paid sick leave Adopted by Legislature, 2018 PA 338 
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STATE OF MICHIGAN 

DANA NESSEL, ATTORNEY GENERAL 

CONST 1963, ART 1, § 5: 

CONST 1963, ART 2, § 9: 

CONST 1963, ART 12, § 2: 

US CONST, AM I: 

 

Constitutionality of 2018 PA 608, 
amending Michigan Election Law. 

The Legislature exceeded its constitutional authority under article 2, § 9 and article 
12, § 2 of the Michigan Constitution in enacting a 15% signature distribution 
requirement based on congressional district, and the amendments to MCL 168.471, 
168.477, and 168.482(4) are unconstitutional, but may be severed from the 
remainder of 2018 PA 608. 

Petitions to initiate legislation or a referendum, and petitions to amend the 
Constitution, may be circulated on a city-township petition form under MCL 
168.482(4), or a countywide form under MCL 168.544d. 

Subsection 7 of MCL 168.482, and MCL 168.482c, as amended by 2018 PA 608, 
requiring the disclosure of the paid or voluntary status of petition circulators on the 
face of a petition, violate the speech clause of the Michigan Constitution and the 
U.S. Constitution, but may be severed from the remainder of 2018 PA 608. 

Subsections 1 and 2 of MCL 168.482a, as amended by 2018 PA 608, requiring paid 
circulators to file an affidavit before circulating petitions, violate the speech clause 
of the Michigan Constitution and the U.S. Constitution and are unconstitutional, 
but may be severed from the remainder of 2018 PA 608. 

Subsection 3 of MCL 168.482a, as amended by 2018 PA 608, requiring the 
invalidation of signatures on petition sheets containing false or fraudulent 
information supplied by the circulator, does not violate the speech clause of the 
Michigan Constitution or the U.S. Constitution. 

Subsection 4 of MCL 168.482a, as amended by 2018 PA 608, requiring the 
invalidation of signatures on a petition sheet that do not comply with a mandatory 
form or content requirement, does not violate the speech clause of the Michigan 
Constitution or the U.S. Constitution. 
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Subsection 5 of MCL 168.482a, as amended by 2018 PA 608, requiring the 
invalidation of signatures that were not signed in the presence of the circulator of 
the petition sheet, does not violate the speech clause of the Michigan Constitution or 
the U.S. Constitution. 

Subsection 1 of MCL 168.482b, as amended by 2018 PA 608, providing an approval 
process for the summary of a ballot proposal, does not violate article 2, § 9 of the 
Michigan Constitution.   

The Director of Elections and the Board of State Canvassers are authorized to draft 
and approve a statement of purpose for a statewide ballot proposal that differs from 
the summary of the proposal previously approved by the Board under § 482b(1), as 
amended by 2018 PA 608. 

Subsection 2 of MCL 168.479, as amended by 2018 PA 608, requiring a person to 
file a legal challenge regarding a determination as to the sufficiency of an initiative 
or referendum petition in the Michigan Supreme Court, does not violate article 6, § 
4 of the Michigan Constitution. 

Subsection 2 of MCL 168.479, as amended by 2018 PA 608, requiring the Michigan 
Supreme Court to accord highest priority to cases challenging the sufficiency of 
petitions, violates the separation of powers clause of the Michigan Constitution and 
is unconstitutional, but may be severed from the remainder of 2018 PA 608. 

 

Opinion No. 7310    May 22, 2019 

   
The Honorable Jocelyn Benson 
Secretary of State 
Richard H. Austin Building 
430 W. Allegan Street 
Lansing, MI 48909 

 
You have asked six questions regarding the constitutionality of 2018 PA 608, 

which amended the Michigan Election Law, 1954 PA 116, MCL 168.1 et seq., to 

impose additional requirements and limitations on persons seeking to circulate 
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petitions to initiate legislation, to invoke the right of referendum, and to amend the 

Michigan Constitution.1  

Background 

Public Act 608 was introduced as House Bill 6595 on December 6, 2018.2  It 

passed the House, as substituted, on December 12, 2018, by a vote of 60 to 49, and 

was given immediate effect.3  The Senate made several amendments and passed a 

substituted bill on December 21, 2018, by a vote of 26 to 12, and gave the bill 

immediate effect.4  The bill was returned to the House the same day, where the 

Senate substitute was concurred in and passed on a 57 to 47 vote.  Then Governor 

Rick Snyder signed the bill on December 28, 2018, and it became immediately 

effective.5 

Legal principles 

When addressing a constitutional challenge to a statute, the statute is 

“presumed to be constitutional” and there is a “duty to construe [the] statute as 

constitutional unless its unconstitutionality is clearly apparent. Further, when 

considering a claim that a statute is unconstitutional . . . the wisdom of the 

                                            
1 This office received written comments from Samuel R. Bagenstros and Sharon Dolente on behalf of 
the American Civil Liberties Union Fund of Michigan, and from Patrick Anderson. 
2 See 
http://www.legislature.mi.gov/(S(vcpxxi2t1ljspspqg3rkmk0d))/mileg.aspx?page=getObject&objectNa
me=2018-HB-6595 (last accessed May 20, 2019). 
3 Id. 
4 Id. 
5 Id. 
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legislation” is not part of the inquiry.  Taylor v Smithkline Beecham Corp, 468 Mich 

1, 6 (2003) (citations omitted).  “[I]t is only when invalidity appears so clearly as to 

leave no room for reasonable doubt that it violates some provision of the 

Constitution” that the statute’s validity will not be sustained.  Phillips v Mirac, Inc, 

470 Mich 415, 423 (2004) (quotation marks and citations omitted).  

Because the statutes amended or added by Public Act 608 have yet to be 

applied or enforced as to any person or entity, this office is limited to conducting a 

facial review of their constitutionality.6  Generally, a statute will fail to withstand 

facial review only if “ ‘no set of circumstances exists under which the [statute] would 

be valid’ ” and “ ‘[t]he fact that the . . . [statute] might operate unconstitutionally 

under some conceivable set of circumstances is insufficient’ ” to render it invalid.  

Council of Organizations & Others for Educ About Parochiaid, Inc v Governor, 455 

Mich 557, 568 (1997), quoting United States v Salerno, 481 US 739, 745 (1987).  

Indeed, “ ‘[i]f any state of facts reasonably can be conceived that would sustain [a 

legislative act], the existence of the state of facts at the time the law was enacted 

must be assumed’ ” and the statute upheld.  Id.  But this deference is diminished 

with respect to facial challenges raising First Amendment issues.  As the Sixth 

Circuit Court of Appeals has recognized, courts “rightly lighten this load in the 

                                            
6 Moreover, the opinions process is generally confined to answering questions of law, not the 
resolution or finding of facts.  MCL 14.32; Michigan Beer & Wine Wholesalers Ass’n v Attorney 
General, 142 Mich App 294, 300–302 (1985), cert den 479 US 939 (1986). 
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context of free-speech challenges to the facial validity of a law.”  Connection Distrib 

Co v. Holder, 557 F3d 321, 335 (CA 6, 2009)(en banc).  

Analysis of Questions 

Question 1 

In Michigan, the people have retained for themselves the power to initiate or 

refer legislation and to propose constitutional amendments that, if certain 

requirements are met, may be placed on the ballot and voted on by the people.  

Const 1963, art 2, § 9; art 12, § 2.  Your first question relates to amendments of 

MCL 168.471, 168.477, and 168.482(4). These statutes, as amended by Public Act 

608, impose a signature-distribution requirement regarding initiative and 

referendum petitions circulated under article 2, § 9 and petitions to amend the 

Constitution circulated under article 12, § 2.7  

A. Signature-distribution requirement 

As amended by Public Act 608, MCL 168.471 now limits the number of 

petition signatures that may be counted from any one congressional district: 

Not more than 15% of the signatures to be used to determine the 
validity of a petition described in this section shall be of registered 
electors from any 1 congressional district. Any signature submitted on a 
petition above the limit described in this section must not be counted. 

                                            
7 Of the 24 states that permit initiatives or referendums, 17 have some form of signature 
distribution requirement, most of which are provided for in that state’s constitution.  See Alaska 
Const, art 11, § 3; Ark Const, art 5, § 1; Colo Const, art 5, § 1; Fla Const, art 11, § 3; Idaho Code Ann 
§ 34-1805, Md Const, art 16, § 3; Mass Const, art XLVIII, Part VI, General Provisions, § 2; Mo Const, 
art 3, §§ 50, 52a; Miss Const, art 15, § 273(3); Mont Const, art 3, § 4; Neb Const, art 11, § 2; Nev 
Const, art 19, § 2; NM Const, art 4, § 1; Ohio Const, art 2, § 1g; Utah Code Ann, § 20A-7-201(a)(ii); 
Wyo Const, art 3, § 52.  Various courts have addressed the constitutionality of distribution 
requirements.  See Semple v Williams, 290 F Supp 3d 1187, 1193-1194 (D Colo, 2018) (collecting 
cases). 
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When filing a petition described in this section with the secretary of 
state, a person must sort the petition so that the petition signatures 
are categorized by congressional district. In addition, when filing a 
petition described in this section with the secretary of state, the person 
who files the petition must state in writing a good-faith estimate of the 
number of petition signatures from each congressional district. 
[Emphasis added.]   

Michigan is currently divided into 14 congressional districts, all of which 

span multiple counties, except for District 13, which includes only Wayne County.  

See 2011 PA 128.  

Consistent with this amendment, MCL 168.477 was amended to provide that 

the Board of State Canvassers8 “may not count toward the sufficiency of a petition 

described in this section any valid signature of a registered elector from a 

congressional district submitted on that petition that is above the 15% limit 

described in section 471.”   

In keeping with these changes, the Legislature also specified the use of a 

different petition format for circulating these petitions.  MCL 168.482(4) was 

amended to require that petitions be circulated on a congressional district form:  

The following statement must appear beneath the petition heading: 

“We, the undersigned qualified and registered electors, residents in the 
____________________________ congressional district in the state of 
Michigan, respectively petition for (amendment to constitution) 
(initiation of legislation) (referendum of legislation) (other appropriate 
description).” [Emphasis added.]   

                                            
8 The Board of State Canvassers is a constitutional board created by the Michigan Constitution, 
Const 1963, art 2, § 7, and its duties and responsibilities are established by law, MCL 168.22(2) and 
MCL 168.841.  The Board is charged with performing various duties relating to the canvass of 
petitions filed under article 2, § 9 and article 12, § 2.  See, e.g., MCL 168.475, 168.476, 168.477. 
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Sponsors of initiative petitions must obtain signatures from registered 

electors totaling 8% (now 340,047) of the total votes cast for all candidates for 

governor at the last preceding general election.  Const 1963, art 2, § 9.  Referendum 

sponsors must obtain signatures from 5% (now 212,530) of registered electors.  Id.  

And sponsors of petitions to amend the Constitution must obtain signatures from 

registered electors totaling 10% (now 425,059) of the total votes cast for all 

candidates for governor at the last preceding general election.  Const 1963, art 12, 

§ 2.   

Before the amendments, these petitions were generally circulated countywide 

and there was no limit on how many signatures could be collected from any one 

county.  Depending on the size of a county,9 a petition sponsor could theoretically 

collect all 340,047 signatures required for an initiative petition from one county.  

But under the amendments, no more than 15%—now 51,007 signatures—from any 

one of the 14 congressional districts may be counted in support of the petition.10  

The 15% limitation therefore has the effect of requiring a sponsor to obtain 

signatures from roughly half of Michigan’s 14 congressional districts.11  Proponents 

of the legislative amendments argued that a “maximum percentage from each 

congressional district would ensure that petitions destined for the ballot were 

                                            
9 The population of Michigan’s 83 counties varies widely.  See 
http://www.senate.michigan.gov/sfa/Economics/MichiganPopulationByCounty.PDF.  
10 Fifteen percent of 340,047 is 51,007.05. 
11 Michigan election law requires candidates running for certain elected offices to obtain signatures 
on nominating petitions from “at least ½ of the congressional districts of the state.”  See MCL 168.53, 
168.93. 
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supported by a more representative geographic cross-section of Michiganders[.]”  

House Fiscal Analysis, HB 6595, December 13, 2018, p 2.12  

B. Constitutionality of amendments 

You ask whether these amendments are constitutional under article 2, § 9 

and article 12, § 2 of the Michigan Constitution.   

Article 2, § 9, regarding initiatives and referendums, provides in relevant 

part: 

The people reserve to themselves the power to propose laws and 
to enact and reject laws, called the initiative, and the power to approve 
or reject laws enacted by the legislature, called the referendum. . . . To 
invoke the initiative or referendum, petitions signed by a number of 
registered electors, not less than eight percent for initiative and five 
percent for referendum of the total vote cast for all candidates for 
governor at the last preceding general election at which a governor was 
elected shall be required. 

        * * *  

The legislature shall implement the provisions of this section. 
[Emphasis added.]  

The plain language of § 9 does not include a distribution component with 

respect to signatures.  In other words, § 9 does not limit the number of signatures 

that can be counted from any particular geographic region or political subdivision in 

Michigan, nor does it require that petitions be signed by a certain number of 

registered electors in different geographic or political subdivisions.  Rather, “[t]o 

                                            
12 The analysis is available at http://www.legislature.mi.gov/documents/2017-
2018/billanalysis/House/pdf/2017-HLA-6595-718A3730.pdf (last accessed May 20, 2019). 
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invoke the initiative or referendum” process only a specific percentage of signatures 

of registered electors in the State of Michigan “shall be required.”   

Article 12, § 2, regarding petitions to amend the Constitution, similarly does 

not contemplate geographic dispersion of supporting signatures: 

Amendments may be proposed to this constitution by petition of 
the registered electors of this state.  Every petition shall include the 
full text of the proposed amendment, and be signed by registered 
electors of the state equal in number to at least 10 percent of the total 
vote cast for all candidates for governor at the last preceding general 
election at which a governor was elected.  Such petitions shall be filed 
with the person authorized by law to receive the same at least 120 
days before the election at which the proposed amendment is to be 
voted upon.  Any such petition shall be in the form, and shall be signed 
and circulated in such manner, as prescribed by law. . . .  [Emphasis 
added.] 

Like article 2, § 9, article 12, § 2 does not limit the number of signatures 

collected from any one geographic region or political subdivision in order to obtain 

the required 10%.  Rather, only a specific percentage of signatures of registered 

electors in the State of Michigan is required.  

The question then is whether the Legislature was authorized to “implement” 

under article 2, § 9 or to “prescribe[ ]” under article 12, § 2, the 15% signature 

distribution limitation.   

When interpreting the Constitution, the primary duty is to “ascertain . . . the 

general understanding and therefore the uppermost or dominant purpose of the 

people when they approved the provision or provisions.”  Michigan Farm Bureau v 

Sec’y of State, 379 Mich 387, 390–391 (1967).  A constitutional provision must be 
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interpreted in the “sense most obvious to the common understanding.” House 

Speaker v Governor, 443 Mich 560, 577 (1993).  One may also consider the 

circumstances surrounding the adoption of the provision, which may include 

consideration of the constitutional convention record and reference to existing law 

and custom at the time of the Constitution’s adoption. Id. at 580–581.   

Moreover, there is an overriding rule of constitutional construction that 

requires that the referendum process “forming as it does a specific power the people 

themselves have expressly reserved, be saved if possible as against conceivable if 

not likely evasion or parry by the legislature.”  Michigan Farm Bureau, 379 Mich at 

393.  Thus, “constitutional provisions by which the people reserve to themselves a 

direct legislative voice ought to be liberally construed.” Kuhn v Dep’t of Treasury, 

384 Mich 378, 385 (1971); Farm Bureau Mutual Ins Co of Michigan v Comm’r of Ins, 

204 Mich App 361, 367 (1994).  

In Wolverine Golf Club v Sec’y of State, the Michigan Supreme Court 

addressed whether a statute “requiring initiative petitions to be filed not less than 

10 days before the start of a legislative session [was] a constitutionally permissible 

implementation of” article 2, § 9.  384 Mich 461, 465–467 (1971).  The Court 

determined that the statute drew its viability from the 1908 Constitution, and that 

the relevant provision no longer appeared in § 9.  As a result, the Court could “not 

regard this statute as an implementation of the provision of Const 1963, art 2, § 9.”  

Id. at 466.  The Court “read the stricture of that section, ‘the legislature shall 

implement the provisions of this section,’ as a directive to the legislature to 
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formulate the process by which initiative petitioned legislation shall reach the 

legislature or the electorate.  This constitutional procedure is self-executing.”  Id. 

(emphasis added).  Citing other precedents, the Court continued: 

It is settled law that the legislature may not act to impose additional 
obligations on a self-executing constitutional provision.  

“The only limitation, unless otherwise expressly 
indicated, on legislation supplementary to self-executing 
constitutional provisions is that the right guaranteed 
shall not be curtailed or any undue burdens placed 
thereon”. 

Whether we view the ten day filing requirement in an historical 
context or as a question of constitutional conflict, the conclusion is the 
same—the requirement restricts the utilization of the initiative 
petition and lacks any current reason for so doing.  [Id. (citations 
omitted; internal quotations omitted).] 

Accordingly, the Court in Wolverine Golf Club held the statute unenforceable.  

Id. at 466–467. 

 A similar result is compelled here under article, 2, § 9.  The Legislature’s 

authority in § 9 to “implement” that section is limited to “formulat[ing] the process 

by which initiative petitioned legislation shall reach the legislature or the 

electorate.”  Id. at 466 (emphasis added).  The Legislature cannot impose an 

additional obligation that does not appear in article 2, § 9 and that curtails or 

unduly burdens the people’s right of initiative and referendum.   

Here, the 15% distribution requirement goes beyond a process requirement to 

impose a substantive limitation on the number of voters within a congressional 

district whose signatures may be counted under article 2, § 9.  Yet § 9 only requires 

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



 12 
 

petition sponsors to obtain a specific percentage of signatures from registered 

electors anywhere in the State of Michigan in order to invoke the right of initiative 

and referendum.  The plain language of article 2, § 9 cannot be interpreted to 

authorize the Legislature’s imposition of the 15% distribution requirement added by 

2018 PA 608. 

Turning to article 12, § 2, this section provides that petitions to amend the 

Constitution “shall be in the form, and shall be signed and circulated in such 

manner, as prescribed by law.”  Const 1963, art 12, § 2.  This language “clearly 

authorizes the Legislature to prescribe by law for the manner of signing and 

circulating petitions to propose constitutional amendments.”  Consumers Power Co v 

Attorney General, 426 Mich 1, 6 (1986) (emphasis added).  See also Citizens for 

Capital Punishment v Secretary of State, 414 Mich 913, 914–915 (1982).  Even so, in 

a recent challenge to a petition to amend the Constitution, the Michigan Supreme 

Court cautioned against allowing interference with legislative petitions under the 

guise of setting procedure: 

While the right to propose amendments by initiative must be done 
according to constitutional requirements, we have observed that “it 
may be said, generally, that [the right] can be interfered with neither 
by the legislature, the courts, nor the officers charged with any duty in 
the premises.”  Indeed, we have held that Article 12, § 2 is self-
executing, although the Constitution explicitly allows the Legislature 
to prescribe by law procedures regulating the initiative.  [Citizens 
Protecting Michigan’s Constitution v Sec’y of State, 503 Mich 42, 63 
(2018) (emphasis added) (footnotes omitted).] 

And this understanding is supported by the 1963 Constitution’s Address to the 

People with regards to article 12, § 2 , which states that “[d]etails as to form of 
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petitions, their circulation and other elections procedures are left to the 

determination of the legislature[.]” 2 Official Record, Constitutional Convention 

1961, p 3407 (emphasis added). 13  See also, OAG, 1963-1964, No. 4285, p 289 

(February 20, 1964). 

Of course, in Consumers Power Co the Michigan Supreme Court determined 

that a statute could create a rebuttable presumption that petition signatures were 

stale after 180 days concluding that the statute was within the Legislature’s 

authority: 

[T]he Legislature has followed the dictates of the constitution in 
promulgating MCL 168.472a [ ]. The statute sets forth a requirement 
for the signing and circulating of petitions, that is, that a signature 
which is affixed to a petition more than 180 days before that petition is 
filed with the Secretary of State is rebuttably presumed to be stale and 
void. The purpose of the statute is to fulfill the constitutional directive 
of art 12, § 2 that only the registered electors of this state may propose 
a constitutional amendment.  [426 Mich at 7–8.] 

 However, unlike the statute in Consumers Power Co that created a rebuttable 

presumption regarding the validity of signatures, the 15% distribution requirement 

imposes an absolute limitation, which denies many registered electors the right to 

have their signatures counted—a limitation without any basis in the language of 

article 12, § 2.  As a result, the amendments imposing the 15% distribution 

requirement are unconstitutional under article 12, § 2. 

 

                                            
13 To ascertain the purpose sought to be accomplished by a constitutional provision, the “Address to 
the People” may be consulted.  Regents of the Univ of Michigan v State, 395 Mich 52 (1975). 
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C. Severability of the amendments 

Having concluded that the amendments to §§ 471, 477, and 482(4) of Public 

Act 608 are unconstitutional, it is necessary to determine whether the offending 

provisions may be severed from the remainder of Public Act 608. 

Public Act 608 does not specifically address severability.  Nevertheless, the 

Legislature has generally provided for the severability of invalid statutes in MCL 

8.5, which states that “[i]f any portion of an act . . . shall be found to be invalid . . . 

such invalidity shall not affect the remaining portions . . . of the act which can be 

given effect without the invalid portion . . . provided such remaining portions are 

not determined . . . to be inoperable[.]”  See also In re Request for Advisory Opinion 

Regarding Constitutionality of 2011 PA 38, 490 Mich 295, 346 (2011); People v 

McMurchy, 249 Mich 147, 158 (1930) (when one part of a statute is held 

unconstitutional, the remainder of the statute remains valid unless all parts of the 

statute are so interconnected that the Legislature would likely not have passed the 

one part without the other). 

In this case, except as noted in relation to Question 2, below, the 

amendments to §§ 471, 477, and 482(4) were insular and discrete additions to these 

statutes, and they may be struck from the Act, leaving the remaining portions 

operable and in effect.  

 It is my opinion, therefore, that the Legislature exceeded its constitutional 

authority under article 2, § 9 and article 12, § 2 of the Michigan Constitution in 
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enacting a 15% signature distribution requirement based on congressional districts, 

and the amendments to MCL 168.471, 168.477, and 168.482(4) are unconstitutional, 

but may be severed from the remainder of 2018 PA 608.14 

 Question 2 

Your next question concerns amendments to MCL 168.544d.  Previously, 

section 544d provided that “petitions for a constitutional amendment, initiation of 

legislation, or referendum of legislation or a local proposal may be circulated on a 

countywide form.”  In Public Act 608, however, the Legislature deleted the reference 

to the initiative and referendum petitions so that the section now provides:   

Nominating petitions for the offices under this act and petitions for a 
local proposal may be circulated on a countywide form. Petitions 
circulated countywide must be on a form prescribed by the secretary of 
state, which form must be substantially as provided in sections 482, 
544a, or 544c, whichever is applicable. The secretary of state may 
provide for a petition form larger than 8-1/2 inches by 13 inches and 
shall provide for identification of the city or township in which the 
person signing the petition is registered. The certificate of the 
circulator may be on the reverse side of the petition. This section does 
not prohibit the circulation of petitions on another form prescribed by 
this act.  [MCL 168.544d, as amended by 2018 PA 608.] 

As a result of the amendment, § 544d no longer expressly provides for the 

circulation of petitions to amend the Constitution, to initiate legislation, or for a 

referendum, to be circulated on a countywide form.  This amendment was 

presumably made as part of the 15% signature distribution limitation, which 

required these petitions to be circulated within a congressional district.  

                                            
14 Because these amendments are unconstitutional under the Michigan Constitution, it is 
unnecessary to address whether they violate federal law or the U.S. Constitution.   

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



 16 
 

 You ask whether you “retain the authority to prescribe a substantially 

compliant, congressional district-based form for statewide ballot proposals.” 

 As discussed above in question one, the amendments limiting the number of 

signatures that may be counted from each congressional district and requiring the 

use of a congressional district petition form are unconstitutional.  With those 

amendments stricken, the question becomes whether the Legislature would still 

have intended to preclude the use of countywide petition forms for initiating 

petitions to amend the Constitution, to initiate legislation, or for a referendum, as 

previously permitted by § 544d.  In other words, it must be determined whether 

barring the use of countywide forms would be consistent with the “manifest intent 

of the Legislature.”  See In re Request for Advisory Opinion Regarding 

Constitutionality of 2011 PA 38, 490 Mich at 346; McMurchy, 249 Mich at 158. 

 Here, the central purpose for removing the option of using countywide forms 

for initiatives and referendums appears to have been to effectuate the new 

requirement that these initiatives be circulated on a congressional district petition 

form.  See MCL 168.482(4).  With the district-level requirements no longer 

applicable, precluding the option of using countywide forms is no longer consistent 

with the Legislature’s intent.  Therefore the amendment to § 544d cannot be 

severed from the changes to §§ 471, 477, and 482(4). 

As a result, the previous versions of § 482(4) and § 544(d) would continue to 

apply.  See, e.g., Frost v Corporation Comm, 278 US 515, 526–528 (1929) 
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(unconstitutional amendment of statute was a nullity, “leaving the provisions of the 

existing statute unchanged”); Campau v Detroit, 14 Mich 276, 286 (1886); Fillmore v 

Van Horn, 129 Mich 52 (1901).  Subsection 482(4) previously provided for 

circulation of these petitions within a city or township, i.e., on a city-township 

petition form.  Section 544d allowed countywide forms.  Since the previous language 

applies again, petitions to initiate or refer legislation or to amend the Constitution 

may be circulated on a city-township petition form, and on a countywide form under 

§ 544d. 

 It is my opinion, therefore, that petitions to initiate legislation or a 

referendum, and petitions to amend the Constitution, may be circulated on a city-

township petition form under MCL 168.482(4) or on a countywide form under MCL 

168.544d. 

 Questions 3 and 6 

In questions 3 and 6 you raise concerns relating to new requirements 

regarding the form of petitions and circulation requirements.  2018 PA 608, §§ 482 

482a, 482c.  You ask whether these provisions are constitutional.   

A. Check-box requirement 

The form of a petition to initiate or refer legislation or to amend the 

Constitution is generally provided for in MCL 168.482.  Public Act 608 amended 

MCL 168.482 by adding subsection 7, which requires that “[e]ach petition under 

this section must provide at the top of the page check boxes and statements to clearly 
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indicate whether the circulator of the petition is a paid signature gatherer or a 

volunteer signature gatherer.” (Emphasis added.)15   

Given its nature, this statute is best analyzed under the speech clause of the 

Michigan Constitution and the U.S. Constitution.  Const 1963, art 1, § 5; US Const, 

Am I. 

In Woodland v Michigan Citizens Lobby, the Michigan Supreme Court 

clarified that the state’s speech and association clauses, article 1, §§ 3 and 5, 

applied to the “individual right to solicit signatures” for petitions.  423 Mich 188, 

215 (1985).  The free speech rights guaranteed by article 1, § 5 have been 

interpreted as coterminous with those of the First Amendment, and Michigan 

courts have applied First Amendment jurisprudence in analyzing speech rights 

under the Michigan Constitution.  Id. at 202; Michigan Up & Out of Poverty Now 

Coal v State, 210 Mich App 162, 168–69 (1995).   

In the seminal case Meyer v Grant, the U.S. Supreme Court expressly held 

that “[t]he circulation of an initiative petition” is “core political speech” that 

“involves both the expression of a desire for political change and a discussion of the 

merits of the proposed change.”  486 US 414, 421–22 (1988).  See also John Doe No. 

1 v Reed, 561 US 186, 195 (2010) (“the expression of a political view [by the signor of 

a petition] implicates a First Amendment right”).  But the Court has also recognized 

                                            
15 Public Act 608 defined a “paid signature gatherer” in MCL 168.482d as “an individual who is 
compensated, directly or indirectly, through payments of money or other valuable consideration to 
obtain signatures on a petition.”   
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that “there must be a substantial regulation of elections if they are to be fair and 

honest and if some sort of order, rather than chaos, is to accompany the democratic 

processes.” Storer v Brown, 415 US 724, 730 (1974); see Buckley v American 

Constitutional Law Found, Inc (ACLF), 525 US 182, 187 (1999); Timmons v Twin 

Cities Area New Party, 520 US 351, 358 (1997); Anderson v Celebrezze, 460 US 780, 

788 (1983).  “States allowing ballot initiatives have considerable leeway to protect 

the integrity and reliability of the initiative process, as they have with respect to 

election processes generally.” ACLF, 525 US at 191. And Michigan’s Constitution 

expressly provides that the Legislature “shall enact laws to regulate the time, place, 

and manner of all nominations and elections, to preserve the purity of elections,” 

and to “guard against abuses of the elective franchise[.]” Const 1963, art 2, § 4(2).

In apparent exercise of that authority, the Michigan Legislature amended 

section 482, adding subsection 7, which requires that a petition form contain check 

boxes for the circulator to mark, designating his or her status as either a paid or 

voluntary circulator.  2018 PA 608, § 482(7).16  Section 482c was also added, 

providing that the “circulator of a petition under section 482 who knowingly makes 

a false statement concerning his or her status as a paid signature gatherer or 

volunteer signature gatherer is guilty of a misdemeanor.”  2018 PA 698, § 482c.  As 

a result, the face of a petition circulated under § 482 now raises the issue of whether 

                                            
16 The State of Arizona has virtually the same requirement.  See Az St § 19-102(B)–(D).  Other 
states have similar requirements requiring disclosure of the circulator’s paid or voluntary status.  
See Ca Elec Code § 101; Mo St §§ 116.080(1), 116.040; Ne St § 32-628(4); Oh St § 3519.05; Or St §§ 
250.045, 250.052(1); Wy St § 22-24-310. 
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the circulator is paid or a volunteer, and a circulator who knowingly marks the 

wrong check box is guilty of a misdemeanor. 17 

The U.S. Supreme Court has decided “a series of precedents considering First 

Amendment challenges to disclosure requirements in the electoral context.  These 

precedents have reviewed such challenges under what has been termed ‘exacting 

scrutiny.’ ” John Doe No. 1, 561 US at 196 (citations omitted).  “That standard 

‘requires a “substantial relation” between the disclosure requirement and a 

“sufficiently important” governmental interest.’ ” Id. (citations omitted).  “To 

withstand this scrutiny, ‘the strength of the governmental interest must reflect the 

seriousness of the actual burden on First Amendment rights.’ ”  Id. (citations 

omitted).  

The legislative history for Public Act 608 does not reveal either the purpose 

for enacting the check-box requirement or the concern that the amendment was 

intended to address.  The U.S. Supreme Court has observed that disclosure 

requirements can provide “the electorate with information about the sources of 

election-related spending” and “help citizens make informed choices in the political 

marketplace.” Citizens United, 558 US at 367.  See also Buckley v Valeo, 424 US 1, 

66 (1976) (disclosure provides the electorate with information “as to where political 

                                            
17 While the statute requires that the form contain these check boxes, and further requires that the 
check boxes must be completed at the time the petition is submitted, there is no explicit requirement 
in the statute that the check boxes be completed at the time the petitions are circulated.  
Nevertheless, the inclusion of the new language on the form raises the issue of the circulator’s 
volunteer or paid status when the form is presented for signature and invites inquiry if not 
completed at the time prior to or during the interaction between the circulator and the elector. 
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campaign money comes from and how it is spent,” thus aiding electors in evaluating 

who seeks their vote) (internal quotation marks omitted).   

With respect to the use of paid circulators, the U.S. Supreme Court has 

addressed the validity of various disclosure requirements.  In ACLF, the Court 

addressed both a requirement that circulators wear badges, which included their 

name and status as a paid or voluntary circulator, and a requirement that 

circulators complete an affidavit section of the petition that included the circulator’s 

name, address, and signature.  525 US at 197–198.  Recognizing the badge 

requirement as different in kind from the affidavit, the Court upheld the affidavit 

requirement, but held that the badge requirement violated Free Speech principles 

because it worked to discourage political expression at the crucial moment in the 

petition process. 

The Court’s analysis addressed only the requirement that the badge include 

the circulator’s name, and found it unconstitutional because it “force[d] circulators 

to reveal their identities at the same time they deliver their political message” and 

“expose[d] the circulator to the risk of heat of the moment harassment.”  Id. at 198–

199 (internal citations and quotations omitted).  “The affidavit, in contrast, does not 

expose the circulator to the risk of ‘heat of the moment’ harassment.”  Id. (citation 

omitted).   

The Court reasoned that the moment the circulator interacts with the voter is 

a critical juncture and “[t]he injury to speech is heightened . . . because the badge 
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requirement compels personal name identification at the precise moment when the 

circulator’s interest in anonymity is greatest.”  ACLF, 525 US at 199.  The Court 

contrasted that result with the affidavit requirement, “which must be met only after 

circulators have completed their conversations with electors[.]”  Id. (citation 

omitted).  Accordingly, the Supreme Court held that the badge requirement 

“discourages participation in the petition circulation process” and violated the First 

Amendment.  Id. at 200. 

 The ACLF Court contrasted disclosure requirements imposed on initiative 

proponents, and concluded that to the extent the statutes required the payors (the 

ballot initiative proponents) to disclose their expense information, the statutes were 

constitutional. In particular, the Court addressed whether statutes requiring ballot 

initiative proponents to file monthly reports and a final report disclosing specific 

information as to circulators—their names, addresses, and the amount the 

circulators were paid—were unconstitutional.  525 US at 201.  Recognizing that 

disclosure provisions can further important governmental interests relating to 

transparency and deterring corruption in the elections process, see Buckley, 424 US 

at 66–68, the Court concluded that “[d]isclosure of the names of initiative sponsors, 

and of the amounts they have spent gathering support for their initiatives, responds 

to that substantial state interest.”  Id. at 202–203.  But with respect to disclosing 

the circulators’ information, the “added benefit of revealing the names of paid 

circulators and amounts paid to each circulator . . . is hardly apparent and has not 

been demonstrated.”  Id. at 203.   
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The Court also observed that ballot initiatives do not present the same risk of 

corruption as when money is spent on behalf of candidates.  Id., citing Meyer, 486 

US at 427–428.  And with respect to the use of paid circulators, the Court stated 

that “absent evidence to the contrary, ‘we are not prepared to assume that a 

professional circulator—whose qualifications for similar future assignments may 

well depend on a reputation for competence and integrity—is any more likely to 

accept false signatures than a volunteer who is motivated entirely by an interest in 

having the proposition placed on the ballot.” Id., at 203–204, quoting Meyer, 486 US 

at 426.   

Consequently, while recognizing the state’s interest in disclosure of petition 

proponent information, the Supreme Court concluded that “[l]isting paid circulators 

and their income from circulation ‘forc[es] paid circulators to surrender the 

anonymity enjoyed by their volunteer counterparts,’ ” and that the requirement was 

only “tenuously related to the substantial interests disclosure serves.”  Id. at 204 

(internal citations omitted). Thus, “Colorado’s reporting requirements, to the extent 

that they target paid circulators, ‘fai[l] exacting scrutiny.’ ”  Id. at 204.  The Court 

noted that Colorado could protect the integrity of the ballot initiative process 

through less problematic measures and did so through various other statutes.  Id. at 

204–205.18  See also Washington Initiatives Now v Rippie, 213 F3d 1132, 1139 (CA 

                                            
18 The Supreme Court noted with approval Colorado’s provision making it unlawful to forge 
signatures and a provision voiding petitions if a circulator violates any provision of the laws 
governing circulation.  ACLF, 525 US at 204–205.  
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9, 2000) (striking down a state law that required only paid circulators to disclose 

their identities). 

Like the disclosure requirement found unconstitutional in ACLF, the check-

box requirement at issue here focuses, not on information relevant to the proponent 

of a petition, but rather on the circulator collecting signatures.  It similarly exposes 

the circulator to the risk of “heat of the moment” harassment, without any apparent 

state interest in the circulator’s personal details.  Thus, under ACLF’s rationale, the 

check-box requirement fails to meet the exacting scrutiny necessary for its 

constitutional validity.   

The Sixth Circuit Court of Appeals’ recent decision in Libertarian Party of 

Ohio v Husted further supports this conclusion.  In Husted, the court rejected a 

facial First Amendment challenge to an Ohio statute that required circulators of 

nominating petitions to disclose on petition sheets “ ‘the name and address of the 

person employing the circulator to circulate the petition, if any.’ ”  751 F3d 403, 406 

(CA 6, 2014).  The court upheld the statute where the record demonstrated a small 

burden on First Amendment activity coupled with an important and well-

established governmental interest to which the disclosure requirement was 

substantially related.  

In particular, after reviewing the record, the Sixth Circuit determined that 

the state’s established interests outweighed what little evidence there was of 

burden: “the relevant evidence of chill—whether to paid circulators generally or to 
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those who circulate on behalf of minor party candidates—can best be described as 

scant.  There is no record of any harassment or other efforts to dissuade circulators 

from circulating petitions.”  Id. at 416.  The Court further observed that 

when we assess the chill apt to flow from Ohio’s employer disclosure 
requirement, we note that the disclosure is not made by the circulator 
to the voter.  Rather, the disclosure is made by the circulator when the 
petition is filed, after the signatures are gathered.  So while the core 
First Amendment activity of communicating with voters is occurring, 
the disclosure requirement plays no part.  

Id. at 417.  The court emphasized that the circulator would not be inhibited in the 

circulator’s interactions with a voter (elector) based on the disclosure requirement:  

“So while the core First Amendment activity of communicating with voters is 

occurring, the disclosure requirement plays no part.”  Id. at 417 (emphasis added).  

As a result, the “circulator does not directly lose anonymity with the voter whose 

signature is being solicited.”  Id.  

Turning to the government’s interest, the Sixth Circuit observed that the 

disclosure requirement had been adopted in the wake of proven fraud in the 

circulation of nominating petitions for a candidate for president by paid circulators.  

Id. at 417.  The court noted testimony from the government that “the employer 

information requirement helps deter fraud and also to detect it,” because “[i]t 

encourages employers of circulators to educate the circulators about applicable law 

and to hire individuals who will not reflect negatively on them.  The information 

also helps if followup is necessary, because employers are often easier to contact 

than circulators.”  Id.  Also, the “information enables the [Ohio] Secretary of State’s 

Office to cross-check with campaign expenditure reports and thus contributes to 
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overall reporting compliance.”  Id.  The Court noted additional testimony regarding 

fraud by paid circulators who had used names and addresses from phone books, and 

the absence of fraud by volunteer circulators.  Id. at 418.  “Taking all this testimony 

together, it appears that the employer disclosure requirement serves substantial 

and legitimate state interests.  The governmental interest is far more than 

theoretical since Ohio has experienced fraud by paid circulators.”  Id.   

Balancing the minimal burden imposed on circulators against the substantial 

governmental interest that was buttressed by proven instances of fraud, the court 

determined that the disclosure requirements met constitutional requirements.  In 

doing so, the court further noted that the ACLF decision involved ballot initiative 

petitions and, there, the Supreme Court had not been presented with evidence of 

actual fraud.  Id. at 419–420.   

As can be seen, the Sixth Circuit’s decision in Husted reinforces the 

conclusion that the check-box requirement does not withstand constitutional 

scrutiny.  As noted, the Michigan check-box requirement exposes the circulator to 

possible exchanges with an elector, which may have a chilling effect on the 

circulator’s willingness to participate in this process and thus is unlike Ohio’s 

disclosure requirement in Husted.  Rather than “play[ing] no part” in the gathering 

of signatures, Husted,  751 F3d at 417, Michigan’s requirement may in fact create a 

“heat of the moment” exchange.  Moreover, the statute at issue here relates to 

initiative petitions, as was at issue in ACLF, not candidate petitions.  Thus, 
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controlling precedent in this jurisdiction supports the conclusion that the check-box 

requirement does not survive exacting scrutiny. 

It is true that a factually analogous case from another jurisdiction upheld the 

statute in question, but its analysis is not persuasive.  In Citizens in Charge v Gale, 

a federal district court upheld a Nebraska statute that required ballot initiative 

petitions to include a statement on the face of the petition that the circulator is 

being paid or is a volunteer circulator, whichever was applicable, in large type and 

red ink.  810 F Supp 2d 916, 922 (D Neb, 2011).  That court rejected the plaintiffs’ 

argument that the required language was “pejorative” as to paid circulators and 

constituted compelled speech and instead appeared to be swayed by the 

Government’s argument that the requirement helped deter circulation fraud and 

did not impose a significant burden on circulators.  Indeed, the record showed that a 

majority of petition drives after enactment of the statute that had been successful in 

placing issues on the ballot had used paid petition circulators.  Id. at 928.  

Accordingly, the Court held the statute was constitutional. 

However, not only is Gale not binding in Michigan, but it is inconsistent with 

AFLC’s concerns about circulators experiencing “heat of the moment harassment” 

and with the Supreme Court’s recognition that there is a more substantial 

governmental interest in disclosure of information about the petition proponent 

than disclosure of information about the circulator at the point when the circulator 

is interacting with the public.  Further still, unlike the evidentiary backdrop in Gale 

which served to justify the disclosures, no such evidence exists here.  Consequently, 
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Gale does not warrant a different conclusion as to Public Act 608’s check-box 

requirement. 

In sum, the check-box requirement added to MCL 168.482(7) by Public Act 

608 imposes a significant burden on the free speech rights of petition circulators 

under the state and federal constitutions without advancing any stated or apparent 

state interest in contemporaneous disclosure of the circulator’s paid or volunteer 

status. As such, it does not meet the standard of exacting scrutiny applied in ACLF 

and is therefore unconstitutional.  And, because the check-box requirement itself is 

unconstitutional, the inextricably related provision of Section 482c (which makes it 

a misdemeanor for a petition circulator to knowingly make a false statement 

concerning his or her status as a paid or volunteer signature gatherer—a statement 

that would be made in the check box) is likewise unconstitutional. 

B. Severability of check-box requirements 

Having concluded that the addition of § 482a(7) and § 482c in Public Act 608 

is unconstitutional, it is necessary to determine whether the offending provisions 

may be severed from the remainder of Public Act 608. 

As noted previously, Public Act 608 does not specifically address severability, 

but the Legislature has generally provided for the severability of invalid statutes in 

MCL 8.5.  See also In re Request for Advisory Opinion Regarding Constitutionality 

of 2011 PA 38, 490 Mich 295, 346 (2011); People v McMurchy, 249 Mich 147, 158 

(1930). In this case, the addition of § 482a(7) and § 482c was insular and discrete 
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and thus may be struck from the Act, leaving the remaining portions operable and 

in effect.  

It is my opinion, therefore, that subsection 7 of MCL 168.482, and MCL 

168.482c, as amended by 2018 PA 608, requiring the disclosure of the paid or 

voluntary status of petition circulators on the face of a petition, violate the speech 

clause of the Michigan Constitution and the U.S. Constitution, but may be severed 

from the remainder of 2018 PA 608. 

C. Circulator affidavit requirement   

Public Act 608 also added MCL 168.482a(1) and (2), which require that a 

“paid signature gatherer” submit a separate affidavit before circulating a petition, 

and further require that signatures be rejected if the circulator does not do so: 

(1) If an individual who circulates a petition under section 482 is a paid 
signature gatherer, then that individual must, before circulating any 
petition, file a signed affidavit with the secretary of state that indicates 
he or she is a paid signature gatherer. 

(2) Any signature obtained on a petition under section 482 by an 
individual who has not filed the required affidavit under subsection (1) 
is invalid and must not be counted. 

As above, these statutes are subject to “exacting scrutiny” under the First 

Amendment.  John Doe No. 1, 561 US at 196.  There must be a “substantial 

relation” between the affidavit requirements and a “sufficiently important” 

governmental interest.  Id.  “To withstand this scrutiny, ‘the strength of the 

governmental interest must reflect the seriousness of the actual burden on First 

Amendment rights.’ ”  Id. (citations omitted).  In making this evaluation, other 
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provisions in the regulatory scheme that serve a similar purpose and how those 

provisions interact with the challenged law should be considered.  See ACLF, 525 

US at 204–205. 

Like the check-box provision, the affidavit requirements “target paid 

circulators” similar to the provisions struck down in ACLF.  Subsections 482a(1) 

and (2) effectively require paid circulators to register to circulate petitions—

requirements that do not apply to volunteer circulators.  Moreover, the failure to file 

the affidavit before circulating as a paid circulator will result in the rejection of 

those signatures that were improperly collected.  Together, these requirements 

impose a significant burden on paid circulators that does not apply to volunteer 

circulators.  And this burden appears only tenuously responsive to a sufficiently 

important governmental interest.  

The purpose of the affidavit requirement appears to be to provide the State 

with pre-circulation notice of a paid circulator’s status.  As discussed above, the 

Supreme Court, in ACLF, affirmed that states have a “substantial state interest” in 

knowing who is sponsoring an initiative or referendum and how much is being 

spent to support the proposal.  ACLF, 525 US at 202–203.  And the Court concluded 

that Colorado’s reporting statutes requiring the “[d]isclosure of the names of 

initiative sponsors, and of the amounts they have spent gathering support for the 

initiatives, respond[ed] to that substantial state interest.”  Id. at 202–203.   
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But here the affidavit requirement does not substantially respond to that 

interest because it does not require the disclosure of any payor information.  In fact, 

it requires nothing about the sponsor, only confirmation of a circulator’s status as a 

paid circulator to the Secretary of State.  Additionally, at the time of filing, a 

petition will also contain the circulator’s residential address, city or township, state, 

and zip code, in the event it becomes necessary to contact the circulator.19  No 

reason is apparent why the Secretary of State would need, or be helped by, 

receiving this status information of a circulator.  As a result, the affidavit 

requirement is not substantially related to Michigan’s interest in transparency and 

the protection against corruption in the initiative and referendum process and, to 

the extent it targets paid circulators, the statute fails exacting scrutiny and is 

unconstitutional.  See ACLF, 525 US at 204.  

D. Severability of circulator affidavit requirement 

Having concluded that subsections 482a(1) and (2) of Public Act 608 are 

unconstitutional, it is necessary to determine whether these provisions may be 

severed from the remainder of Public Act 608.  Like the provisions discussed above, 

the addition of these subsections was insular and discrete.  Thus, they may be 

struck from the Act, leaving the remaining portions operable and in effect.  MCL 

8.5; In re Request for Advisory Opinion, 490 Mich at 346; McMurchy, 249 Mich at 

158. 

                                            
19 MCL 168.544c, which applies to petitions circulated under § 482, requires a circulator to sign a 
petition and include a residential address, along with other information, before filing the petition 
with the Secretary of State.  See MCL 168.482(6), 168.544c(1)–(3), (5), and (15). 
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 It is my opinion, therefore, that subsections 1 and 2 of MCL 168.482a, as 

amended by 2018 PA 608, requiring paid circulators to file an affidavit before 

circulating petitions, violate the speech clause of the Michigan Constitution and the 

U.S. Constitution, but may be severed from the remainder of 2018 PA 608. 

E. Certificate of circulator requirements 

Consideration of your question about the penalties for false statements added 

by Public Act 608 requires a discussion of requirements for circulator certifications 

found elsewhere in the act. 

Petitions circulated under MCL 168.482 (i.e., those for constitutional 

amendment, initiation of legislation, or referendum of legislation) must contain a 

“certificate of circulator” as provided for in MCL 168.544c(1), which generally 

applies to different types of petitions.  See MCL 168.482(6).  Under § 544c(1) the 

petition form must state under the heading “certificate of circulator”: 

The undersigned circulator of the above petition asserts that he or she 
is 18 years of age or older and a United States citizen; that each 
signature on the petition was signed in his or her presence; that he or 
she has neither caused nor permitted a person to sign the petition 
more than once and has no knowledge of a person signing the petition 
more than once; and that, to his or her best knowledge and belief, each 
signature is the genuine signature of the person purporting to sign the 
petition, the person signing the petition was at the time of signing a 
registered elector of the city or township listed in the heading of the 
petition, and the elector was qualified to sign the petition. 

The circulator is then directed to not sign or date the certificate until after 

circulating the petition.  Id.  The petition must thereafter include the following 

language: 
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____ If the circulator is not a resident of Michigan, the circulator shall 
make a cross or check mark on the line provided, otherwise each 
signature on this petition sheet is invalid and the signatures will not 
be counted by a filing official. By making a cross or check mark on the 
line provided, the undersigned circulator asserts that he or she is not a 
resident of Michigan and agrees to accept the jurisdiction of this state 
for the purpose of any legal proceeding or hearing that concerns a 
petition sheet executed by the circulator and agrees that legal process 
served on the secretary of state or a designated agent of the secretary 
of state has the same effect as if personally served on the circulator. 

__________________________________________________ 

(Printed Name and Signature of Circulator) (Date) 

__________________________________________________ 

(Complete Residence Address (Street and Number 

or Rural Route)) Do not enter a post office box 

__________________________________________________ 

(City or Township, State, Zip Code) 

 

  

__________________________________________________ 

(County of Registration, if Registered to Vote, of  

a Circulator who is not a Resident of Michigan) 

  

Warning-A circulator knowingly making a false statement in the above 
certificate, a person not a circulator who signs as a circulator, or a 
person who signs a name other than his or her own as circulator is 
guilty of a misdemeanor.  [MCL 168.544c(1).] 
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In addition to setting forth these form requirements, § 544c also imposes 

certain related penalties.  For example, MCL 168.544c(5) provides that a “circulator 

shall not obtain electors’ signatures after the circulator has signed and dated the 

certificate of circulator.”  If a circulator does so, the “filing official shall not count 

electors’ signatures that were obtained after the date the circulator signed the 

certificate or that are contained in a petition that the circulator did not sign and 

date.”  Id.  MCL 168.544c(8) provides that an “individual shall not . . . make a false 

statement in a certificate of a petition,” or “[s]ign a name as circulator other than 

his or her own.”  An individual who does so, which includes a circulator, is guilty of 

a misdemeanor.  MCL 168.544c(9).  Section 544c imposes various other possible 

penalties and fines related to violations of subsection 544c(8), including the 

disqualification of “obviously fraudulent signatures on a petition form[.]”  See MCL 

168.544c(9)–(12).  These provisions “apply to all petitions circulated under authority 

of the election law” “except as otherwise expressly provided[.]”  MCL 168.544c(15). 

1. Subsection 482a(3) 

Subsection 482a(3), as added by 2018 PA 608, invalidates all signatures on a 

particular petition sheet if the circulator “provides or uses a false address or 

provides any fraudulent information on the certificate of circulator.”  (Emphasis 

added.)  Under this subsection, in addition to a misdemeanor penalty for providing 

false information in the certificate of circulator pursuant to subsection 544c(8), all 

the signatures on the relevant petition sheet will be discounted.  A determination 

regarding whether a circulator used a “false address” or provided “fraudulent 
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information” on a petition sheet would be made by the Board of State Canvassers 

during the canvass of the petition under MCL 168.476(1)–(2).20  Given the content 

and timing of this new penalty, it may have been added in response to a recent 

decision by the Michigan Court of Appeals, which held that “Michigan’s election 

laws make no allowance for striking elector signatures in the event that a circulator 

records an incorrect address” in the circulator’s certificate.  Protecting Michigan 

Taxpayers v Bd of State Canvassers, 324 Mich App 240, 250 (2018).   

You question the constitutionality of subsection 482a(3)’s discounting of 

elector signatures based on a circulator’s provision of false or fraudulent 

information on the petition sheet. 

This is not the first time that the Legislature has invalidated signatures 

based on circulator error.  MCL 168.544c(5) requires the exclusion of elector 

signatures or entire petition sheets based on the date of the signature or if the sheet 

was not signed and dated by the circulator:  “A filing official shall not count electors’ 

signatures that were obtained after the date the circulator signed the certificate or 

that are contained in a petition that the circulator did not sign and date.” MCL 

168.544c(2) requires the rejection of a signature if the elector “does not include his 

or her signature, his or her street address or rural route, or the date of signing on 

the petition[.]”  See also Protecting Michigan Taxpayers, 324 Mich App at 248–250 

                                            
20 Subsection 476(2) provides that the “board of state canvassers may hold hearings upon any 
complaints filed or for any purpose considered necessary by the board to conduct investigations of 
the petitions. To conduct a hearing, the board may issue subpoenas and administer oaths.”  MCL 
168.476(2). 
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(discussing application of MCL 168.544c). Thus, a circulator’s error in failing to 

sign and date a petition before filing, or in collecting signatures after the date the 

circulator has signed and dated the petition, will result in the invalidation of 

otherwise valid elector signatures.

Now, a circulator’s inclusion of a false address or other fraudulent 

information in the certificate will result in the discounting of elector signatures 

under § 482a(3).   

When deciding whether a ballot access restriction is constitutional one must 

weigh the “character and magnitude” of the burden the state’s rule imposes on those 

rights against the interests the state contends justify that burden, and consider the 

extent to which the state’s concerns make the burden necessary. Burdick v Takushi, 

504 US 428, 434 (1992), quoting Anderson v Celebrezze, 460 US at 788–789.  

Regulations imposing severe burdens on rights must be narrowly tailored and 

advance a compelling state interest.  But lesser burdens will trigger less taxing 

review, and a state’s “ ‘important regulatory interests’ ”  will usually be enough to 

justify “ ‘reasonable, nondiscriminatory restrictions.’ ” Burdick, 504 US at 434, 

quoting Anderson, 460 US at 788.

Subsection 482a(3)’s requirement that elector signatures be rejected based on 

a circulator’s inclusion of false information on a petition imposes a more than 

minimal but less than severe burden on petition circulators and on electors who 

sign the petition.  As discussed above, the State already rejects elector signatures 
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based on circulator errors, and that provision has been upheld.  See, e.g., Taxpayers 

United for Assessment Cuts v Austin, 994 F2d 291, 298–299 (CA 6, 1993) (affirming 

as constitutional Michigan statute requiring rejection of petition signatures where 

circulator dated petition sheet incorrectly).  “States allowing ballot initiatives have 

considerable leeway to protect the integrity and reliability of the initiative 

process[.]” ACLF, 525 US at 191.  Michigan has a substantial interest in protecting 

against fraudulent practices or corruption in the initiative and referendum process.  

John Doe No. 1, 561 US at 197–198.  Discounting signatures on petition sheets on 

which a circulator has knowingly included a false address or other fraudulent 

information may encourage petition sponsors to more carefully select and educate 

the circulators they deploy.  And it may protect against the inclusion of fraudulent 

signatures on a petition if the circulator is required to provide a correct address at 

which he or she may be found if there is any question as to the validity of petition 

signatures.  Thus, on a facial review of this statute, the substantial interest of the 

State in promoting the integrity of the process, on balance, outweighs the burden 

imposed on petition circulators and signers.  But again, because this is a new 

statute that has yet to be applied, it is possible that the future application of the 

statute to a particular circulator or elector may warrant subsequent review by the 

courts. 

It is my opinion, therefore, that subsection 3 of MCL 168.482a, as amended 

by 2018 PA 608, requiring the invalidation of signatures on petition sheets 
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containing false or fraudulent information supplied by the circulator, does not 

violate the speech clause of the Michigan Constitution or the U.S. Constitution.  

2. MCL 168.482a(4) 

Subsection 4 of § 482a provides that “[i]f a petition under section 482 is 

circulated and the petition does not meet all of the requirements under section 482, 

any signature obtained on that petition is invalid and must not be counted.”  2018 

PA 608 § 482a(4).21   

Subsection 482a(4) acts as a general, catch-all penalty provision for a form or 

content violation of § 482 not covered by another more specific statute.  See, e.g., 

MCL 168.544c.  For example, if a petition circulated under § 482 failed to include 

the new summary of the proposal required by § 482(3) or the warning to electors 

required under § 482(5), § 482a(4) would require signatures on that petition sheet to 

be discounted.  In Stand Up for Democracy v Secretary of State, the Michigan 

Supreme Court held that mandatory petition form and content requirements must 

be complied with, and that nonconforming petitions are not entitled to placement on 

the ballot.  492 Mich 588, 601–619 (2012).  “Entitlement to be placed on the ballot 

requires a showing of actual compliance with the law.”  Id. at 619.  Subsection 

482a(4) essentially implements that holding by confirming that form and content 

errors will result in the invalidation of signatures.  This result is mitigated to some 

                                            
21 Public Act 608 amended § 482 to require a corresponding warning statement appear on the 
petition “that if the petition circulator does not comply with all of the requirements of this act for 
petition circulators, any signature obtained by that petition circulator on that petition is invalid and 
will not be counted.”  2018 PA 608, § 482(8). 
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extent by the fact that petition sponsors may seek approval as to the form of their 

petition before circulating.22 

Because the right to initiate or refer legislation, or to amend the Michigan 

Constitution, “is a wholly state-created right, . . . the state may constitutionally 

place nondiscriminatory, content-neutral limitations on the . . .  ability to initiate” 

these processes.  Taxpayers United for Assessment Cuts, 994 F2d at 297.  Assuming 

that the form or content requirement is itself valid, subsection 482a(4) is a 

nondiscriminatory, content-neutral limitation, and is not unconstitutional.  Id. at 

297–299 (affirming as constitutional various Michigan statutes regarding the form 

and content of petitions and the rejection of signatures for failing to conform to 

statutes).  

It is my opinion, therefore, that subsection 4 of MCL 168.482a, as amended 

by 2018 PA 608, requiring the invalidation of signatures on a petition sheet that 

does not comply with a mandatory form or content requirement, does not violate the 

speech clause of the Michigan Constitution or the U.S. Constitution.  

3. MCL 168.482(5) 

Subsection 5 of § 482a invalidates a signature on a petition sheet if it was 

“not signed in the circulator’s presence[.]”  2018 PA 608, § 482a(5).  Similarly, as 

                                            
22 The statutes provide for the Board of State Canvassers’ review of the petitions after the petitions 
have been circulated and signatures obtained.  See MCL 168.475; 168.476; 168.477.  But for many 
years, the Board has provided the service of allowing persons or organizations circulating petitions to 
come before the Board and obtain pre-approval as to the form of their petitions prior to being 
circulated.   

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



 40 
 

discussed above, the “certificate of circulator” prescribed by § 544c(1) both informs 

generally and requires the circulator to certify specifically “that each signature on 

the petition was signed in his or her presence.”  MCL 168.544c(1).  Subsection 

482a(5) now requires the discounting of signatures affixed to a petition outside the 

presence of the circulator.  The importance of requiring an elector to sign in the 

presence of the circulator warrants little discussion.  If a petition is signed outside 

the presence of the circulator, the circulator has no ability to affirm that the 

signature is in fact that of the person who purportedly signed the petition.  The 

rejection of signatures proven to have been obtained outside the presence of the 

circulator is supported by the State’s substantial interest in protecting against 

fraudulent practices or corruption in the initiative and referendum process.  John 

Doe No. 1, 561 US at 197–198.  See, e.g., Taxpayers United for Assessment Cuts, 994 

F2d at 298–299 (affirming as constitutional Michigan statute requiring rejection of 

petition signatures where the circulator incorrectly dated the petition sheet).  

Subsection 482a(5) is a nondiscriminatory, content-neutral limitation and is not 

unconstitutional.   

It is my opinion, therefore, that subsection 5 of MCL 168.482a, as amended 

by 2018 PA 608, requiring the invalidation of signatures on a petition that were not 

signed in the presence of the circulator of the petition sheet, does not violate the 

speech clause of the Michigan Constitution or the U.S. Constitution. 
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Question 4 

Your fourth question relates to § 482, which was amended by Public Act 608 

to require that petition sponsors include “[a] summary in not more than 100 words 

of the purpose of the proposed amendment or question proposed” on the face of a 

petition.  MCL 168.482(3).   

Public Act 608 also added § 482b, which permits, but does not require, a 

petition sponsor to submit the summary of the purpose of a proposed amendment or 

question to the Board of State Canvassers for approval:  

A person who circulates a petition under section 482 may, before 
circulating any petition, submit the summary of the purpose of the 
proposed amendment or question proposed that is required under 
section 482(3) to the board of state canvassers for approval as to the 
content of the summary. The board of state canvassers must issue an 
approval or rejection of the content of the summary not more than 
30 days after the summary is submitted. The board of state canvassers 
may not consider a challenge to the sufficiency of a submitted petition 
on the basis of the summary being misleading or deceptive if that 
summary was approved before circulation of the petition.  [MCL 
168.482b(1) (emphasis added).] 

The apparent aim of this provision was to provide a “safe harbor” that would 

preclude the Board of State Canvassers from subsequently finding fault with the 

petition based on the content of the summary.  If a petition sponsor elects to submit 

the summary for review, subsection 482b(2) requires that the Director of Elections 

prepare the summary for review and approval by the Board of State Canvassers.  

2018 PA 608, § 482b(2). 
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A. Approval of summary process 

You note that “sponsors of referendum petitions are at a unique disadvantage 

compared with the sponsors of other types of petitions because the process by which 

the petition summary is approved can last up to 30 days.”  You further observe that 

“[a]lthough the approval process is voluntary, referendum petition sponsors who 

forego it due to time constraints will be deprived of the statute’s safe harbor against 

future challenges.”  You ask whether this result is constitutional. 

Based on your question, you do not challenge the Legislature’s authority to 

require that a petition include a summary of the proposal under subsection § 482(3).  

Nor do you generally challenge the enactment of the voluntary review and approval 

process for the summary described in subsection § 482b(1).  Rather, you question 

the application of the voluntary review process to sponsors of referendum petitions 

in certain situations. 

Under Const 1963, art 2, § 9, “[t]he power of referendum . . . must be invoked 

. . . within 90 days following the final adjournment of the legislative session at 

which the law was enacted.”23  This provision has been interpreted to fix the end 

date by which a referendum petition must be filed, but not the start date for 

circulating petitions.  Michigan Farm Bureau v Sec’y of State, 379 Mich at 393–396.  

                                            
23 Const 1963, art 4, § 13 provides that “[e]ach regular session [of the Legislature] shall adjourn 
without day, on a day determined by concurrent resolution, at twelve o’clock noon[.]”  The 
Legislature now generally adjourns in late December.  See, e.g, Bishop v Montante, 395 Mich 672, 
677 (1976) (noting Legislature’s “consistent late December sine die adjournments”).
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Referendum petitions may be circulated before the end of the legislative session.  

The relevant date is the date of enactment of the targeted act.  Id.  But the petitions 

must be filed no later than the ninetieth day after adjournment of the session.  

Thus, this provision could result in a shorter circulation window when compared to 

petitions to initiate legislation or to amend the Constitution.24  But that result is 

provided for by the text of the Constitution.  

What is clear from the text of § 9, however, is that referendum sponsors are 

generally entitled to a minimum of 90 days within which to circulate and file 

petitions—from the date of adjournment to the ninetieth day after adjournment.  

Statutes that encroach on this minimum circulation period require scrutiny to 

determine whether they impose an impermissible “additional obligation[ ]” or 

“undue burdens” on the right to propose referenda.  Wolverine Golf Club, 384 Mich 

at 466.   

Here, the worst-case scenario would arise when a bill is enacted on the very 

last day of the legislative session.  In that case, a referendum sponsor would have 

only the minimum 90 days within which to complete the circulation and filing of a 

petition.  And if a sponsor elects to have a petition summary approved by the Board 

of State Canvassers it could take the Board thirty days to approve the summary 

under subsection 482b(1).  In that case, if the referendum sponsor submits the 

                                            
24 There is no prescribed time period for circulating ballot proposal petitions. Instead, petition 
sponsors are guided by the application of MCL 168.472a, which provides that signatures more than 
180-days old “shall not be counted.”  

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



 44 
 

summary for approval by the Board on day one of the 90-day period, and it takes 

the Board until the thirtieth day to approve the summary, the sponsor may have 

only 60 days left within which to circulate the petition and collect the required 

212,530 signatures.  Certainly, if approval of the summary was required by 

§ 482b(1) under these circumstances, it could well result in an unconstitutional 

burden.  Wolverine Golf Club, 384 Mich at 466.   

Subsection 482b(1) does not require petition sponsors to seek approval of the 

summary.  That process is voluntary.  By choosing to forego the approval process, a 

referendum petition sponsor will not benefit from MCL 168.482b(1)’s express 

instruction that the Board of State Canvassers “may not consider a challenge to the 

sufficiency of a submitted petition on the basis of the summary being misleading or 

deceptive if that summary was approved before circulation of the petition.”  

Nevertheless, it is a choice, not a requirement. 

It is my opinion, therefore, that subsection 1 of MCL 168.482b, as amended 

by 2018 PA 608, providing an approval process for the summary of a ballot proposal, 

does not violate article 2, § 9 of the Michigan Constitution. 

B. Use of summary as ballot language 

You also ask whether the Board of Canvassers may later approve ballot 

language that differs from a summary of the statement of purpose previously 

approved by the Board of Canvassers under § 482b(1).   
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MCL 168.482b(2), as added by Public Act 608, imposes requirements on 

petition summary language and provides that it be prepared by the Director of 

Elections subject to approval by the Board of State Canvassers: 

If a person submits the summary of the purpose of the proposed 
amendment or question proposed [to the Board of Canvassers] as 
provided in subsection (1), all of the following apply: 

(a) The summary of the purpose of the proposed amendment or 
question proposed must be prepared by the director of elections, with 
the approval of the board of state canvassers. 

(b) The summary is limited to not more than 100 words and 
must consist of a true and impartial statement of the purpose of the 
proposed amendment or question proposed in language that does not 
create prejudice for or against the proposed amendment or question 
proposed. 

(c) The summary must be worded so as to apprise the petition 
signers of the subject matter of the proposed amendment or question 
proposed, but does not need to be legally precise. 

(d) The summary must be clearly written using words that have 
a common everyday meaning to the general public.   

As you note in your request, the drafting requirements for the summary of 

the purpose mirror the requirements for the ballot language that the Director of 

Elections drafts and the Board of State Canvassers approves after a petition to 

initiate or refer legislation or to amend the Constitution has been declared 

sufficient for placement on the ballot.  See MCL 168.22e, 168.32, 168.477, 168.485, 

and 168.643a. 

“Nothing will be read into a statute that is not within the manifest intention 

of the Legislature as gathered from the act itself.”  In re Schnell, 214 Mich App 304, 

309 (1995).  Moreover, “there is a presumption against implied repeals.”  Int’l 
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Business Machines Corp v Dep’t of Treasury, 496 Mich 642, 660 (2014), citing 

Jackson v Michigan Corrections Comm, 313 Mich 352, 356 (1946).  In enacting 

Public Act 608, the Legislature left untouched the statutes providing for the 

drafting, review, and approval of the ballot language by the Director of Elections 

and the Board.  And the Legislature did not expressly provide that, if a summary is 

approved, it must also be used as the ballot language.  

Because the drafting standards are the same for both the summary and 

ballot language, the summary could later be approved by the Board of State 

Canvassers as ballot language—but the Board is not required to use the previously 

approved summary.  Rather, the Director of Elections and the Board remain 

authorized to draft and approve ballot language that differs from the petition 

summary.  See MCL 168.22e, 168.32, 168.477, 168.485, and 168.643a.  Notably, if 

the Director and the Board intend to use the previously approved summary as 

ballot language, the language must still be approved in conformity with MCL 

168.22e, which requires the approval of ballot language for initiative and 

referendum petitions take place at a public meeting of the Board noticed three days 

in advance of the meeting date.  Various individuals have a right to notice of, and to 

speak at, the public meeting regarding proposed ballot language.  MCL 168.22e(1)–

(2).   

It is my opinion, therefore, that the Director of Elections and the Board of 

State Canvassers are authorized to draft and approve a statement of purpose for a 
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statewide ballot proposal that differs from the summary of the proposal previously 

approved by the Board under MCL 168.482b(1), as amended by 2018 PA 608.  

Question 5 

Finally, you ask whether MCL 168.479, as amended by Public Act 608, 

violates any part of article 6 of the Michigan Constitution relating to the judiciary, 

or Michigan’s separation of powers clause, as set forth in article 3, § 2 of the 

Constitution. 

A. Filing in the Michigan Supreme Court 

Public Act 608 added subsection 2 to MCL 168.479, which provides that a 

person aggrieved by a decision of the Board of State Canvassers concerning the 

sufficiency of a petition must file a claim in the Michigan Supreme Court within 

seven days: 

(1) Notwithstanding any other law to the contrary and subject to 
subsection (2), any person who feels aggrieved by any determination 
made by the board of state canvassers may have the determination 
reviewed by mandamus or other appropriate remedy in the supreme 
court. 

(2) If a person feels aggrieved by any determination made by the 
board of state canvassers regarding the sufficiency or insufficiency of 
an initiative petition, the person must file a legal challenge to the 
board’s determination in the supreme court within 7 business days after 
the date of the official declaration of the sufficiency or insufficiency of 
the initiative petition or not later than 60 days before the election at 
which the proposal is to be submitted, whichever occurs first.  
[Emphasis added.]  

Under subsection 2, aggrieved persons appear limited to filing legal 

challenges regarding the sufficiency of an initiative petition in the Supreme Court.  
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Previously, given the discretionary “may” in subsection 1, such claims were 

typically brought first in the Michigan Court of Appeals, and then appealed to the 

Michigan Supreme Court as necessary, consistent with MCL 600.4401(1) 

Article 6, § 4 of the Constitution sets forth the Supreme Court’s jurisdiction:  

“[T]he supreme court shall have general superintending control over all courts; 

power to issue, hear and determine prerogative and remedial writs; and appellate 

jurisdiction as provided by rules of the supreme court.” (Emphasis added.)  

“Mandamus is properly categorized as both an ‘extraordinary’ and a ‘prerogative’ 

writ.”  O’Connell v Director of Elections, 316 Mich App 91, 100 (2016). Thus, the 

Supreme Court has jurisdiction to hear and determine complaints for writs of 

mandamus, although that jurisdiction is not exclusive to the Supreme Court.  Id. at 

106 (discussing jurisdiction of courts over requests for mandamus). Notably, “[t]he 

legislative department cannot grant or withhold such jurisdiction.”  In re Mfr’s 

Freight Forwarding Co, 294 Mich 57, 69 (1940). 

As a general matter, the Supreme Court retains complete discretion to 

consider which cases it will hear.  See MCR 7.303(B); MCR 7.306.  Supreme Court 

review is mandatory only in cases involving “a Judicial Tenure Commission order 

recommending discipline, removal, retirement, or suspension.”  MCR 7.303(A).  In 

enacting § 479(2), the Legislature neither granted the Supreme Court jurisdiction 

nor withheld jurisdiction.  In re Mfr’s Freight Forwarding Co, 294 Mich at 69.  

Subsection 479(2) simply requires that an aggrieved person file a legal challenge to 

the sufficiency of an initiative petition in the Supreme Court.  Nothing in § 479(2) 
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requires the Supreme Court to exercise its jurisdiction; instead, it merely directs 

persons where to file legal challenges.   

Even though the Legislature may direct litigants to make their initial filings 

in the Supreme Court, there is, of course, no guarantee that the Supreme Court will 

actually take jurisdiction of that legal challenge.  The Court retains its authority to 

direct or remand a complaint for writ of mandamus to the Michigan Court of 

Appeals for an initial decision, and the Court may well direct a legal challenge filed 

under section § 479(2) to be refiled in the Court of Appeals.  MCR 7.300(B).  

Accordingly, the first sentence of § 479(2) does not violate article 6, § 4.  

It is my opinion, therefore, that the provision in MCL 168.479(2), as amended 

by 2018 PA 608, requiring an aggrieved person to file a legal challenge regarding a 

determination as to the sufficiency of an initiative petition in the Michigan Supreme 

Court is not unconstitutional under article 6, § 4 of the Michigan Constitution. 

B. According “highest priority” to sufficiency challenges 

Subsection 479(2) was further amended to provide that the Michigan 

Supreme Court must accord challenges to the sufficiency of a petition “highest 

priority”:  

Any legal challenge to the official declaration of the sufficiency or 
insufficiency of an initiative petition has the highest priority and shall 
be advanced on the supreme court docket so as to provide for the 
earliest possible disposition.  [2018 P 608, § 479(2) (emphasis added).]  

Determining whether this statute is constitutional requires consideration of 

the separation of powers clause and the constitutional powers of the Supreme 

R
E

C
E

IV
E

D
 by M

C
O

A
 9/2/2020 7:42:10 A

M



 50 
 

Court.  The Michigan Constitution provides for the separation of powers of the three 

branches of government.  Specifically, article 3, § 2 states:  

The powers of government are divided into three branches: legislative, 
executive and judicial. No person exercising powers of one branch shall 
exercise powers properly belonging to another branch except as 
expressly provided in this constitution. 

The Constitution grants the Supreme Court exclusive authority to “establish, 

modify, amend and simplify the practice and procedure in all courts of this state.”  

Const 1963, art 6, § 5; McDougall v Schanz, 461 Mich 15, 26 (1999) (“It is beyond 

question that the authority to determine rules of practice and procedure 

rests exclusively with this Court.”)  Indeed, the Supreme Court has held that “[t]he 

function of enacting and amending judicial rules of practice and procedure has been 

committed exclusively to this Court . . . ; a function with which the legislature may 

not meddle or interfere save as the Court may acquiesce and adopt for retention at 

judicial will.”  Perin v Peuler (On Rehearing), 373 Mich 531, 541 (1964).  For this 

reason, to the extent that § 479(2) seeks to control the Supreme Court’s established 

practices and procedures, it is unconstitutional.  

In dictating that a legal challenge to the sufficiency of an initiative petition 

has the highest priority and must be advanced on the Supreme Court docket, the 

Legislature has interfered with the Supreme Court’s authority to determine rules of 

practice and procedure.  In fact, the Supreme Court has already provided for a 

general procedure by which proceedings in the Supreme Court may be expedited.  

MCR 7.311(E) provides: 
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A party may move . . . to expedite any proceeding before the Court. The 
motion or an accompanying affidavit must identify the manner of 
service of the motion on the other parties and explain why . . . 
expedited scheduling of the proceeding is necessary. If the motion is 
granted, the Court will schedule an earlier hearing or render an earlier 
decision on the matter. 

There is no Michigan Court Rule providing expedited Supreme Court 

consideration of petition disputes.25  That is not to say that the Supreme Court has 

not considered the matter. With respect to such disputes in the Court of Appeals, 

MCR 7.213(C)(4) provides: 

The priority of cases on the [Court of Appeals’] session calendar is in 
accordance with the initial filing dates of the cases, except that precedence 
shall be given to: 

* * * 

(4) appeals from all cases involving election issues, including, but not 
limited to, recall elections and petition disputes. 

In sum, under our Constitution, it is the Supreme Court’s role to establish 

the rules of practice and procedure in the courts of this state.  And the Court has 

done so with respect to whether and in which court, i.e., the Court of Appeals, 

petition disputes should be mandatorily expedited.   

Under these circumstances, MCL 168.479(2)’s second requirement, which 

purports to establish a procedural rule that is within the exclusive control of the 

Supreme Court, is unconstitutional.  

 

                                            
25 There are also no administrative orders requiring the expedited consideration of election cases.  
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C. Severability of the amendment 

Having concluded that § 479(2)’s “priority” requirement is unconstitutional, it 

is necessary to determine whether this provision may be severed from the “place of 

initial filing” requirement and from the rest of Public Act 608.  The primary issue is 

whether the portion of § 479(2) remaining after its last sentence has been severed is 

capable of functioning alone.  See, e.g., In re Request for Advisory Opinion 

Regarding Constitutionality of 2011 PA 38, 490 Mich 295, 345 (2011) (noting that it 

has long been established that “[i]t is the law of this State that if invalid or 

unconstitutional language can be deleted from an ordinance and still leave it 

complete and operative then such remainder of the ordinance be permitted to 

stand”). 

As discussed above, § 479(2) consists of two sentences.  The first dictates 

where and when an aggrieved person must file a legal challenge regarding the 

sufficiency of an initiative petition.  The second, which is unconstitutional, dictates 

that the Supreme Court must treat that legal challenge as the highest priority and 

advance it on the Supreme Court’s docket.  Given the different subjects of the two 

sentences, the first sentence is capable of functioning without the second sentence.  

In fact, in the second sentence’s absence, the Michigan Court Rules will govern.  

Therefore, while the “priority” requirement is unconstitutional, the “place of initial 

filing” requirement may remain in full force and effect.  
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 It is my opinion, therefore, that subsection 2 of MCL 168.479, as amended by 

2018 PA 608, requiring the Michigan Supreme Court to accord highest priority to 

cases challenging the sufficiency of petitions, violates the separation of powers 

clause of the Michigan Constitution, but may be severed from the remainder of 2018 

PA 608. 

 

DANA NESSEL 
Attorney General 
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