
Civil Asset Forfeiture

Introduction

Florida scored a pathetic D+ rating on civil asset forfeiture according to a 2010 “Policing for Profit” 
nationwide study by the Institute for Injustice (a non-profit national advocacy law firm)1. Civil 
forfeiture has become a revenue generation tool used by police to fund their own coffers. Most 
Floridians are unaware that assets may be seized absent of the owner being charged with a crime and 
possession may be permanently transferred without a conviction. Law enforcement agencies may 
confiscate any property they allege is connected to a crime. Cash, cars, real estate, boats and other 
possessions may be seized and forfeited to the agency without a conviction. This practice has received 
national attention and is under scrutiny as legislatures attempt to balance the rights of property owners 
with the efforts of law enforcement agencies to apprehend and prevent criminal activity. 

In Florida, although agencies may use the contraband, sell the property, or donate it to another 
organization, proceeds may not be used for routine operating expenditures. In addition, when seizure 
amounts exceed $15,000, agencies are required to donate at least 15% of the proceeds to substance 
abuse and crime prevention programs.

This 2016 session, four bills have been introduced to address forfeiture of contraband:

• SB 1044 by Sen. Jeff Brandes / HB 883 by Rep. Matt Caldwell

• SB 220 by Sen. Aaron Bean / HB 889 by Rep. Larry Metz

SB 1044/HB 883: Forfeiture of Contraband

In an effort to preserve the property rights of Floridians, Senator Jeff Brandes (R-St. Petersburg) and 
Representative Matt Caldwell (R-Lehigh Acres) filed SB 10442 and HB 8833, respectively, which if 
ratified, will eliminate civil forfeiture in the state of Florida. This proposed legislation, filed on 
December 3, 2015, is a response to adopt the recommendations of a Nov. 2015 study by the Office of 

Program Policy Analysis and Government Accountability (OPPAGA)4. The comprehensive report 
reviews the current civil asset forfeiture policies and practices of Florida’s local law enforcement 
agencies related to the Florida Contraband Forfeiture Act5.

The identical bills require that the owner must be convicted of a criminal act that renders the property a
contraband article in order for the ownership to be transferred to the state and that a diligent effort must
be made to locate the owner of the seized property. It is also mandated that the seizing agency is 
responsible for costs associated with storage and property damage.

1 http://ij.org/report/policing-for-profit-first-edition/part-ii-grading-the-states/florida/ 
2 http://flsenate.gov/Session/Bill/2016/1044 
3 http://flsenate.gov/Session/Bill/2016/0883 
4 http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/1510rpt.pdf 

5    Florida Statutes Sections 932.701 – 932.706 “The Florida Contraband Act”
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SB 220/HB 889: Contraband Forfeiture

Two other compare bills that address civil contraband forfeiture were filed for the 2016 Legislative 
session. SB 2206 and HB 8897. While these are desirable recommendations, they do nothing to address 
the requirement of a conviction. Unfortunately, civil forfeiture would continue to be permitted under 
the Florida Contraband Forfeiture Act.

SB220, introduced by Senator Aaron Bean, requires law enforcement agencies to perform a review of 
forfeitures and file a report annually. In addition:

• agencies would also be required to implement policies for prompt return of seized assets

• salary and employment may not be based on seizure quotas.

• all property seized must be approved by the agency head 

• the agency's legal council must be notified immediately in order to determine legal sufficiency

• and, all employees involved with seizures must receive asset forfeiture training and continuing 
education.

  Additionally, HB 8898 sponsored by Rep. Larry Metz requires that:

• not less than 25% of asset proceeds be donated to specific programs

• agencies may not include proceeds from anticipated forfeitures in their budgets and

• fines will be imposed on agencies that fail to comply.

OPPAGA Recommendations

Astonishingly, not only may property be seized and forfeited to law enforcement agencies without a 
conviction, seizure activities are not required to be audited or reported. Because of this, it was 
extremely burdensome for OPPAGA to collect accurate data on the amount and value of seizure 
actions, forfeiture processes, or use of seized assets as data is not required to be collected which 
required reliance on voluntary disclosure.

OPPAGA suggested the Florida Legislature:

• revise state law to mandate civil asset reporting at least annually

◦ online with consistent data points including value, offense, expenditures and arrests

• increase protections of property owners by

◦ mandating a conviction which requires “proof beyond a reasonable doubt”

◦ increasing the standard of proof of civil forfeiture from “clear and convincing evidence” to 
“beyond a reasonable doubt”

• limiting law enforcement agency use of forfeiture proceeds to less than $15,000 or require 

6 http://flsenate.gov/Session/Bill/2016/0220/ 
7 http://flsenate.gov/Session/Bill/2016/0889 
8 http://flsenate.gov/Session/Bill/2016/0889/BillText/Filed/PDF 
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allocation of all proceeds to programs, other agencies, or a general fund not associated with the 
law enforcement agency.

According to a footnote in the OPPAGA report, the Florida Legislature eliminated reporting 
requirements in 2006. Prior to that, the agencies were required to specify the type of offense, 
disposition of the property received, and the amount of proceeds received or expended.  FDLE was 
required to submit an annual report to the criminal justice committees of the Legislature, containing a 
list of agencies that had failed to meet these reporting requirements. Opponents of these reports claimed
they were labor intensive, did not include reasonable procedures for verification of data accuracy, and 
were never used by the Florida legislature9.

Without consistent reporting of data, the Legislature does not know the extent of civil asset forfeiture 
practices in Florida (which is estimated to be in excess of $100 million and may approach $200 million 
per year), nor can it be assured that the provisions of the Contraband Forfeiture Act are being followed.

The suggestions of OPPAGA are meant to increase transparency, assure data accuracy, protect property 
rights, and determine if the Florida Contraband Forfeiture Act effectively reduces crime.

Civil vs Criminal Forfeiture

Forfeiture originated as a way to cripple large-scale criminal enterprises by seizing ill-gotten resources. 
Today, police departments have a profit motive to abuse this power and deny citizens of due process 
and their property rights. The types of property that can be forfeited, which include real and personal 
property, are any item used to commit a crime, the proceeds of crime, or property bought with the 
proceeds of crime.

Civil forfeiture differs from criminal forfeiture in several significant ways. In a criminal forfeiture 
case, the property is seized as part of the indictment against the alleged perpetrators and the ancillary 
forfeiture proceeding follows once the defendants are convicted.

A civil forfeiture proceeding, on the other hand, is an “in rem” proceeding against the property itself 
and does not require any formal charges of wrongdoing against individuals. Since the property is “the 
accused” in a civil dispute, it is not entitled to a public defender. Civil asset cases are not assigned to 
the state attorney, rather, all court actions are controlled by the legal council of the law enforcement 
agency. Because of this, the financial burden, and other factors, most property owners do not pursue 
their right to ownership via trial hearings. Oftentimes, the property owner may feel compelled to enter a
“settlement agreement” with the law enforcement agency to receive only a portion of the property in 
exchange for waiving their right to a civil seizure trial.

The Florida Contraband Forfeiture Act 

Sections 932.701-932.706 of the 2015 Florida Statutes comprise the “Florida Contraband 

Forfeiture Act.” It mandates that facts presented by the state must meet the state’s burden of 
establishing probable cause to believe that a nexus exists between the article seized and the intended 
use of the property for illegal activity. The assets do not have to comprise an element of the felony and 

9 http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/1510rpt.pdf pg. 4
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may have been purchased with proceeds derived from a violation such as a narcotics crime, gambling, 
unpaid fuel taxes, habitually driving on a suspended license, or violations of alcohol and tobacco 
regulations, among other criminal offenses.

“The Florida Contraband Forfeiture Act sets forth requirements regarding the seizure of

contraband by law enforcement agencies, the processes related to the civil forfeiture of 

those assets, and the regulations related to the use of those assets by the seizing 

agencies. In Florida, as in other states, property can be forfeited either criminally or 

civilly. However, unlike criminal forfeiture, which is linked to the conviction of the 

individual in a criminal proceeding, a seizure under the Florida Contraband Forfeiture 

Act does not require an arrest or conviction, and any related criminal proceedings or 

determinations are neither relevant nor admissible in a civil forfeiture action.10”

The U.S. Department of Justice Equitable Sharing Program

In addition to local and state civil asset forfeiture activities, law enforcement agencies also 
participate in federal asset seizures under the “Equitable Sharing Program11” of the U.S. 
Department of Justice. 

This Department of Justice program has a less stringent burden of proof, “preponderance of the 
evidence,” instead of  “clear and convincing evidence” required by Florida statute. 

Federal law also permits forfeiture through an administrative hearing and not a court trial as 
required in Florida. State and local law enforcement agencies practiced “adoptive forfeitures” 
whereby it transferred seized property to the Feds in order to reclaim 80% of the value 
effectively bypassing the limitations imposed by Florida forfeiture law.

In January 2015, the U.S. Department of Justice announced the restructuring of federal asset 
forfeiture protocols12.  It is now required that federal agents must be involved in the seizure of 
assets thereby, severely limiting “adoptive forfeitures.” However, joint federal investigative 
forfeitures are still permissible under the current “Florida Contraband Forfeiture Act.”

An addition incentive to corroborate with federal agencies is that federal requirements prohibit 
the use of forfeited assets for non-law enforcement purposes. Therefore, proceeds received 
through the “Equitable Sharing Program” must be used only for law enforcement activities 
and may not be co-mingled with other forfeiture funds.

Florida law enforcement agencies have received more than $153 million in forfeiture proceeds 
over the past five years through the federal “Equitable Sharing Program.”

10 http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/1510rpt.pdf pg 1
11 http://www.justice.gov/criminal-afmls/equitable-sharing-program 
12 https://www.washingtonpost.com/investigations/attorney-general-holders-curbs-on-seizures-did-not-go-far-enough-

critics-say/2015/02/11/19ec34b4-a1c0-11e4-903f-9f2faf7cd9fe_story.html 
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Opposition

As expected, there is an outcry from law enforcement agencies including the Florida Sheriffs 
Association, the Florida Police Chiefs Association, and the Florida Department of Law 
Enforcement (FLDE).

These agencies claim that some of the existing statutes inhibit effective deterrence of crime 
since rental cars are prohibited from forfeiture and because recent case law has prevented them 
from confiscating “substitute assets” when the “actual assets” intended to be involved in the 
crime are not available for seizure.

Law Enforcement cites that the burden of proof, “clear and convincing evidence”, is better than 
“a preponderance of evidence” required by other states. Regardless, Florida scored a D+ in a 
national survey by the Institute for Justice13.

Additionally, FDLE claims that a reduction in revenue could be “counterproductive to public 
safety.”14

Liberty First Network Recommendations

Without question, the abuse of the Civil Asset Forfeiture program must cease. While the proposed bills 
by Senator Bean and Representative Metz are steps to rein the practice in, they do not eliminate the 
threat of civil asset confiscation. 

Only the stalwart legislation by Senator Brandes and Representative Caldwell chops off the ugly head 
of the treacherous beast by effectively eradicating it altogether. It only makes sense that a conviction of 
a crime should be the only means by which assets may be confiscated through the criminal asset 
forfeiture program.

We support the passage of SB 1044/HB 883: Forfeiture of Contraband. However, we recognize that 
none of these proposals close the loophole of participation in the federal “Equitable Sharing 

Program” which is used as a means to circumvent Florida civil asset forfeiture regulations.

_____________________________

Other References:

The  Heritage Foundation
James Madison Institute
U.S. Department of Justice
Justice Department Equitable Sharing Program
2015 Florida Senate Bill 1534
Institute for Injustice

13 http://ij.org/report/policing-for-profit-first-edition/part-ii-grading-the-states/florida/ 
14 http://www.oppaga.state.fl.us/MonitorDocs/Reports/pdf/1510rpt.pdf page 23.
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