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SUMMARY 

COMMENTARY 

LIVE WELLington is a new Wellington-based and focussed organisation, officially launched 

on Sunday 14th November.   LIVE WELLington supports density done well. We are interested 

in constructive conversations and evidence-based solutions to enable Wellington to 

intensify well.   

Current levels of median house prices and rents mean housing is increasingly unaffordable 

for many people, and increasing numbers of people see the idea of owning a home receding 

from view. Something needs to change.  

Both the current Bill and the National Policy Statement on Urban Development are driven 

by the idea that the planning system is a major contributor to the current housing crisis. \ 

The historical roots of the current crisis are complex.  Rebecca MacFie’s excellent article in 

North and South “The Great Divide”1 sets out some of the historical background, and 

complex drivers of the current situation.   

                                                                 
1 https://northandsouth.co.nz/2021/08/16/nz-housing-crisis-the-great-divide/ 

mailto:admin@livewellington.org


P a g e  | 2 

 

LIVE WELLington supports thoughtful and well-designed intensification along major public 

transport routes, focussed initially on the large amounts of underutilised land in our city.  

Leadership, rather than planning changes, is the key to realising housing through this 

approach.   

There are constitutional and practical reasons for allowing more time to consider the merits 

of MDRS and this Bill. Whether a form of this Bill is passed in December 2021 or April 2022 

will have no effect on the number of houses built. Taking the time to get it right however 

will be hugely beneficial for everyone.  

The Bill essentially creates a one-size fits all model for varied landscapes and communities. 

Discretion to address issues of context, location and landscape is removed.  So too is 

discretion to address issues of design quality within a development.  Both these types of 

issues are essentially local and site specific.   

Away from polarised political discourse, local government’s planning plays a key role in 

mediating and balancing a wide range of interests. The Bill cannot make these interests and 

issues go away.  Rather, the Bill in effect transfers rights from those who may be affected by 

a development in the future – those in the surrounding community and future inhabitants – 

and transfers rights to those building on a site. This is justified in terms of a need to “enable 

capacity” but the equity effects are far from straightforward. 

The Bill also removes fundamental appeal rights and prevents decisions being tested on 

their merits by the Environment Court.  There is an element of haughtiness when a 

Government decides to remove people’s appeal rights.  In some ways this is reminiscent of 

the approach taken with the National Development Act in the late stages of the Muldoon 

government.   

The ability to influence design and location on site is important for the wellbeing of future 

inhabitants and the durability of buildings housing of the future.   

There are at least three areas where local effects beyond a site may be felt: 

 Sunlight and shading 

 Urban tree cover and greenspace 

 Urban design quality 

More broadly, there two key areas where the Bill will undermine public policy goals and 

potentially increase costs: 

 Emissions reduction 

 Infrastructure 

Light is fundamental to our wellbeing, and shading is far more than simply a minor issue.  

Reductions in sunlight can and do affect: 
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 Heating and lighting costs 

 Dampness 

 The ability to  

o dry clothes outside 

o grow food 

 Mental wellbeing 

Design quality is an essential part of a liveable urban environment.  Far from being a cost, it 

is an investment in the future which will pay huge dividends in terms of quality of life and 

wellbeing. Design matters because people matter.  

As mentioned, Wellington is a folded landscape with valleys and ridges, and this means that 

a single massive dwelling in the wrong place can adversely affect many others. The Bill 

needs to allow for this reality if it is to avoid serious and long-lasting adverse impacts in 

Wellington.  

LIVE WELLington believes that action on climate change demands joined up thinking and a 

joined-up city.   

The most effective way of reducing current emissions is modest increased in density in 

lower-density areas.  Both the NPS-UD and the MDRS make such a joined-up approach more 

challenging to implement because of broad-brush upzoning.  

Making it harder to undertake sequenced and focussed intensification runs directly counter 

to the emission reduction aims set out in the NPS-UD, and is contrary to the Government’s 

own emission reduction aspirations. 

At a practical level, coordinating the timing and location of public infrastructure investment 

and private development investment is crucial..The MDRS will make it much harder to 

achieve timely and efficient coordination of infrastructure investment and housing 

development.   

Putting aside the merits of the NPS-UD and the proposed MDRS removing appeal rights 

further erodes access to justice, and means legal recourse will increasingly be the recourse 

of the extremely wealthy rather than citizens’ groups and ordinary communities..   

Equity issues are complex. Equity is sometimes framed as a simple contest between people 

who want houses and existing residents in an area.  LIVE WELLington believes everyone 

needs access to a warm, dry affordable home in a thriving community. There is a real risk 

that this Bill will undermine that goal by reducing the quality of the urban environment and 

concentrating basic amenities such as access to daylight, greenery and pleasant outdoor 

space in the hands of fewer people.   
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CONCLUSION 

LIVE WELLington OPPOSES  the Bill as drafted but recognise that political imperatives mean 

it is likely to be passed in some form.  

WE OPPOSE the removal of appeal rights for reasons set out earlier.  There is no way of 

adjusting this section of the legislation to align with access to justice principles and sound 

principles of legislative drafting.  The rapid passage of the legislation adds to our disquiet. 

We PROPOSE below some alternative approaches which may help mitigate the impact of 

the MDRS as proposed in the Bill. 

Central to improving the Bill’s impact on liveability is enabling intensification to be done 

well. There are a number of possible changes which could be applied to help achieve these 

goals..  

LIVE WELLington has identified a number of possible approaches that could be applied to 

improve the legislation.  

 Instead of imposing MDRS, recognise that development is a sequential site specific 

and a person developing a site would benefit from clarity in relation to sites; to 

support this, require councils to provide a “permitted envelope” and design brief for 

any site.  

 Require Councils to make specific provision within plans for housing types such as 

papakainga and co-housing which may not otherwise fit into current plans. This is a 

clearer signal than broad brush MDRS. 

 Allow Councils to identify more precisely where MDRS rules might apply so the 

effects can be trialled in places where the potential adverse impacts are lower. For 

example, allow Councils to specify development areas and produce masterplans for 

these areas, which would provide site specific certainty and permitted activities 

within the development area.  

 Use these standards as a backstop to ensure Councils facilitate intensification. For 

example, set clear objectives around overall availability and location of land for 

intensification and require Councils to notify Plan Changes which achieve the 

objectives, with the MDRS applying as the default if this does not occur with a 

defined period.   

 Enable Councils to amend the standards on the basis of general site characteristics 

relating to landscape and design rather than requiring a site by site analysis under 

the qualifying matters section. Councils could be required to define the list of such 

sites types and define the standards that apply.   

 Enable Councils to set location and orientation rules for structures on sites so as to 

avoid excessive shading and ensure on-site quality can be addressed to some extent.   
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 Allow Councils to make developments under the MDRS a Controlled Activity in 

respect of design so that design standards can be applied to buildings, provided they 

do not reduce the permitted bulk by more than a specified percentage.   

 Develop further national standards for quality which relate to the location of a 

structure in the landscape, provision of greenspace and orientation and location of 

key elements of built form (such as open space). 
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WHO IS LIVE WELLINGTON? 

LIVE WELLington is a new Wellington-based and focussed organisation, officially launched 

on Sunday 14th November.   

LIVE WELLington’s motto is “a liveable city by design”.  For us, a  liveable city is a place 

where everyone can feel at home. True liveability comes about through great design and 

the support of active and engaged citizens.  

Our Vision Is straightforward: 

Wellington offers: 

 Warm, dry, affordable housing in thriving communities 

 Communities celebrating their unique character and designing their future 

 Low emissions and a healthy urban environment with great transport choices 

 Living heritage that celebrates all our stories and helps us orientate, locate and 

thrive 

Our urban design, our democracy, and our civic leadership are a source of pride. 

LIVE WELLington is in the process of becoming an incorporated body. 

 

WHAT IS LIVE WELLINGTON’S VIEW ON INTENSIFICATION? 

Some thirty years ago, faced with urban sprawl and an exploding volume of traffic, parents 

who were too scared to let their children walk or cycle alone and the lack of quality housing, 

people around the globe asked if a different future was possible for cities.   

From this came New Urbanism, the idea that we could learn something from the walkable, 

medium density neighbourhoods of the past, the ones with strong local hearts and a sense 

of community.  New Urbanism is the origin of today’s discussions about density and 

liveability. 

New Urbanism is about more than built form. Human relationships are stronger when 

people have a connection to the landscape and its stories as they walk through it.  People 

deserve a sense of community, they deserve a home, and they need to feel some agency 

over what happens in their community.   

Density done well is desirable – it’s a key learning from the New Urbanism. Another lesson 

from the New Urbanism is that density alone isn’t enough, and density done badly erodes 

cities and breeds inequity every bit as much as sprawl does.   

LIVE WELLington supports density done well. We identify five interwoven strategies to do 

density well: 
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• Sequence development 

• Involve communities 

• Lead by engaging  

• Plan for quality  

• Protect experiences that matter 

We are interested in constructive conversations and evidence-based solutions to enable 

Wellington to intensify well.  This is very challenging in the current environment.  As 

Auckland architect and designer Jessamine Fraser commented in a thoughtful blog post 

The battle lines have been drawn, on Twitter, Facebook, and in Council planning 

meetings.  We are either pro-intensification, or we don’t care about equitable 

housing. This forced and simplistic dichotomy makes any debate about how we do 

intensification, often very difficult to have2. 

LIVE WELLington believes in working together and in the value of evidence and learning 

from experience. In the polarised and, at times, humourless vernacular framing debate at 

the moment we see ourselves as QuICCYs – Quality In our City and Collective Yards.   

 

IS PLANNING THE MAIN CAUSE OF OUR HOUSING CRISIS? 

Current levels of median house prices and rents mean housing is increasingly unaffordable 

for many people, and increasing numbers of people see the idea of owning a home receding 

from view. Something needs to change.  

Both the current Bill and the National Policy Statement on Urban Development are driven 

by the idea that the planning system is a major contributor to the current housing crisis. At 

the same time, the construction industry is running white hot and there are reports that 

construction is experiencing major supply chain bottlenecks.  Many new homes, and existing 

homes which go on the market, are being bought by those who already own property and 

have relatively easy access to finance. 

We need a more nuanced conversation about whether current policy accurately captures 

the reality of our planning system, and its impacts on housing. Almost all consents are 

processed on a non-notified basis at present, and almost all consents sought are granted. 

Pre-application discussions are common.  This is the workhorse reality of the planning 

system. It is a far cry from the hyperbole around costly delays.  Focussing only on the 1% of 

cases where there are problems, or at least vocal advocates for apparently simple solutions, 

                                                                 
2 https://www.1of200.nz/articles/housing-at-any-cost  
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risks throwing out the tools by which we try to get it roughly right the other 99% of the 

time.   

Even if one accepts for a moment the idea that the planning system is a problem, there is 

still a need to pause and consider what is happening with housing construction in New 

Zealand at the moment.  There is a marked tendency towards larger dwellings and lower 

occupancy rates.  Given this, there is a real risk that these standards could have major 

spillover effects and increase the bulk of buildings while doing little or nothing to increase 

the supply of housing. 

The historical roots of the current crisis are complex.  Rebecca McFie’s excellent article in 

North and South “The Great Divide”3 sets out some of the historical background, and 

complex drivers of the current situation.   

At a practical level, two high level points may at least give pause for thought:  

 New Zealand as a whole has more houses per capita than it did when house prices 

were relatively stable and we, somewhat smugly in hindsight, said we had no 

homelessness.   

 Our cities have vast amounts of land that is under-utilised under current planning 

rules.  For example, 11% of the central areas of Wellington is simply single storey 

car-parking. Whatever one thinks about car-parking per se, there are – in planning 

terms -10-12 storeys of unbuilt housing above these sites even if the ground floors 

remain parking facilities.   

LIVE WELLington supports thoughtful and well-designed intensification along major public 

transport routes, focussed initially on the large amounts of underutilised land in our city.  

Leadership, rather than planning changes, is the key to realising housing through this 

approach.  New Zealand’s planning system is far from perfect but planning is only one factor 

in today’s housing story.  

 

TIMING 

The announced timeframe for this Bill envisages it being passed prior to the end of 2021.   

As discussed above,  the role of the planning system in our housing crisis has likely been 

overstated.  Whatever one’s views of the planning system, there are constitutional and 

practical reasons for allowing more time to consider the merits of MDRS and this Bill.  

                                                                 
3 https://northandsouth.co.nz/2021/08/16/nz-housing-crisis-the-great-divide/ 
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The constitutional case for a rushed process seems weak.  As Victoria University Law 

Professor Nicole Moreham noted today4: 

Debate and consultation are not nice-to-haves that can be pushed aside when a 

government decides it is suddenly in a hurry – they are fundamental tenets of 

democracy…. 

…Urgently pushing through legislation is justified in rare situations where there is a 

procedural reason for haste or a genuine emergency. Covid has been one such 

situation. But no government should get used to ruling in this way. 

Years of inaction have undoubtedly exacerbated the housing crisis in Aotearoa but 

changes to council planning rules are not an emergency. Like all major changes, 

intensifying our cities requires careful consideration with input from a wide range of 

experts and affected parties. Democratic processes facilitate that. 

This is especially so for legislation such as the current Bill which removes fundamental 

appeal rights as well as imposing questionable standards.  

At a practical level, there are massive delays  and bottlenecks in building sector.  

Anecdotally, one can wait up to twelve weeks for a sheet of gib-board.  Builders are saying 

that houses started in October 2021 may not be ready til early 2023.  There is no avalanche 

of new housing waiting to be unleashed by this Bill.   

Whether a form of this Bill is passed in December 2021 or April 2022 will have no effect on 

the number of houses built. Taking the time to get it right however will be hugely beneficial 

for everyone.  

 

WHAT CHALLENGES DOES THIS BILL CREATE? 

OVERVIEW 

The Bill essentially creates a one-size fits all model for varied landscapes and communities. 

Discretion to address issues of context, location and landscape is removed.  So too is 

discretion to address issues of design quality within a development.  Both these types of 

issues are essentially local and site specific.   

Away from polarised political discourse, local government’s planning plays a key role in 

mediating and balancing a wide range of interests. The Bill cannot make these interests and 

issues go away.  Rather, the Bill in effect transfers rights from those who may be affected by 

a development in the future – those in the surrounding community and future inhabitants – 

                                                                 
4 https://www.newsroom.co.nz/ideasroom/undue-haste-on-housing-bill 
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and transfers rights to those building on a site. This is justified in terms of a need to “enable 

capacity” but the equity effects are far from straightforward. 

The Bill also removes fundamental appeal rights and prevents decisions being tested on 

their merits by the Environment Court.  There is an element of haughtiness when a 

Government decides to remove people’s appeal rights.  In some ways this is reminiscent of 

the approach taken with the National Development Act in the late stages of the Muldoon 

government.   

 

ON-SITE CHALLENGES 

The ability to influence design and location on site is important for the wellbeing of future 

inhabitants and the durability of buildings.  Removing the ability to control the orientation 

of outdoor areas (so they are usable rather than damp, shady tokenism) and the provision 

of green spaces have major implications for future inhabitants. Cramped dwellings with little 

direct light or privacy are likely to become the substandard housing of the future.   

 

CHALLENGES IN A BROADER URBAN CONTEXT 

There are at least three areas where local effects beyond a site may be felt: 

 Sunlight and shading 

 Urban tree cover and greenspace 

 Urban design quality 

More broadly, there two key areas where the Bill will undermine public policy goals and 

potentially increase costs: 

 Emissions reduction 

 Infrastructure 

SUNLIGHT AND SHADING 

New Zealand law provides no safeguards around the amount of sunlight a dwelling receives.  

Instead this is managed through provisions in District Plans.  The MDRS rules relating to 

 Height in relation to boundary 

 Height limit 

 Setbacks for side and rear boundaries 

 significantly reduce the ability to do this in ways that relate to a particular landscape and 

context.  Wellington is a folded landscape with valleys and ridges. Winter sun is often 

hidden behind hills as the sun rises less than 30 degrees above the northern horizon in mid-
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winter. Sunlight in the early morning or late afternoon has much less heating power than 

midday sun. Even in summer many parts of the city only receive direct sunlight for part of 

the day.   

Light is fundamental to our wellbeing, and shading is far more than simply a minor issue.  

Reductions in sunlight can and do affect: 

 Heating and lighting costs 

 Dampness 

 The ability to  

o dry clothes outside 

o grow food 

 Mental wellbeing 

Removing the ability to address sun and shading issues on a site specific basis poses real 

risks to the existing housing stock.  Siting a large building to maximise sun for that building 

may result in a large number of other dwellings being shaded.    

The argument is sometimes made that if a house performs poorly once it loses sunlight then 

it isn’t a very good house. This does not bear scrutiny. Houses are generally designed for 

their site and some expectation about what will happen around them. Houses built over a 

hundred years ago were built to stay dry through exposure to sun and air movement.  

Houses today are encouraged to adopt passive solar design.  Intrinsic to such dwellings, new 

and old, is reasonable access to sunlight.  

Shading is not a necessary consequence of intensification. However limiting the ability to 

manage it means it will become much more likely.  The requirement to assess these effects 

beforehand is triggered by the need for a resource consent.  No consent means no 

assessment, and problems may arise through thoughtlessness or indifference as much as 

anything else.  

URBAN TREE COVER 

The Bill provides permeable surface requirements  which can be met through hollow pavers.  

There is no ability to require the provision of green space or the planting of trees.  Add to 

this the lack of urban tree protection and there is a significant risk to the quality of the 

urban environment.   

URBAN DESIGN QUALITY 

Architect Jessamine Fraser describes clearly the impacts on overall design quality in 

Auckland:5 

                                                                 
5 https://www.1of200.nz/articles/housing-at-any-cost 
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As flawed as it is, the Unitary Plan is enabling development across the isthmus. In 

areas like Ponsonby and Grey Lynn, where the planning maps get finer grained, 

highlighting ridge lines and main roads for intensification on sizeable blocks of 

former commercial and light industrial land, this is manifesting as generally well 

considered apartment building, often with commercial or retail on the ground floor.  

In areas like New Lynn and Glen Eden, where the planning maps turn into broad 

swaths of dark orange Mixed Housing Urban, with no consideration for the existing 

urban grain or topography, it is manifesting, other than a couple of very large 

projects, in erratic patches of townhouses and infill housing.   

These area already have an as-of-right allowance to build three houses on a site.  

Such developments typically maximise the building envelope, with little consideration 

for the urban realm, spatial relationships, shading of neighbours’, or even their own, 

outdoor space. The intention behind all this building is profit- not housing the 

homeless, nor providing affordable housing for young families. There isn’t even any 

intentionality in design quality. It’s about building and selling as fast and as 

profitably as possible. 

These views are echoed by the Urban Design Forum, which says:6 

The standards in the Bill are not sufficient to manage well-known challenges of 

providing intensive housing, which include ensuring residents have access to sunlight, 

privacy, safe pedestrian access, access to nature, and practical servicing and storage. 

In addition, the standards do not address matters such as the street interface, with 

the exception of a setback rule, which are vital to ensuring a well-functioning 

neighbourhood. 

… Both the purpose and the proposed set of standards have multiple gaps and issues 

that will create poor design outcomes. UDF is concerned that these will repeat poor 

development outcomes experienced in our larger cities (Tier 1 and 2) in the past. 

… To enable quality design, each city’s unique set of circumstances needs to be 

considered to form its new intensive residential identity and increase its quality of 

life.  UDF considers the nature and type of intensification must respond to its context 

and be place based, to generate good quality urban design. 

Design quality is an essential part of a liveable urban environment.  Far from being a cost, it 

is an investment in the future which will pay huge dividends in terms of quality of life and 

wellbeing. Design matters because people matter.  

As mentioned, Wellington is a folded landscape with valleys and ridges, and this means that 

a single massive dwelling in the wrong place can adversely affect many others. Sites are 

                                                                 
6 https://urbandesignforum.org.nz/2021/11/rma-reform/a-last-minute-call-to-have-a-say-2/ 
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often steep, with dwellings that can be three storeys on one side and one storey on the 

other. Small changes in how heights and boundaries are defined can have very large 

consequences both for those who live on a site and those who live nearby. The Bill needs to 

allow for this reality if it is to avoid serious and long-lasting adverse impacts in Wellington.  

EMISSIONS 

Reducing climate-changing emissions from transport has been identified by the Government 

as a key aspect of its Emissions Reduction Plan.  LIVE WELLington believes that action on 

climate change demands joined up thinking and a joined-up city.   

The most effective way of reducing current emissions is modest increased in density in 

lower-density areas.  Achieving this requires focussed intensification to enable more local 

services in lower density areas.  A targeted approach to create housing and small-business 

space on underutilised land in and adjacent to nascent centres in lower density areas is 

essential.   

Both the NPS-UD and the MDRS make such a joined-up approach more challenging to 

implement because of broad-brush upzoning. The MDRS are likely to disperse new multi-

unit development rather than concentrate it around major public transport routes, and at 

the heart of lower density residential areas,  This in turn makes it more difficult to achieve 

the coordination of housing, transport and infrastructure investment that enables new 15-

minute communities to emerge in more places across the city.   

Making it harder to undertake sequenced and focussed intensification runs directly counter 

to the emission reduction aims set out in the NPS-UD, and is contrary to the Government’s 

own emission reduction aspirations. 

INFRASTRUCTURE 

LIVE WELLington advocates for sequencing as a key aspect of intensification.  Throughout 

our city are many sites that sit idle or underutilised. Huge tracts of land cry out for 

leadership to develop the homes, green spaces and small business facilities we all deserve.   

Many of these are close to public transport and could be developed to create strong hearts 

for new 15 minute communities.   

We propose: 

• active facilitation and partnership between key players to develop this 

underused land as a priority  

• sequencing and coordinating critical transport and infrastructure investment 

with housing investment rather than dispersing effort across the city 
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At a practical level, coordinating the timing and location of public infrastructure investment 

and private development investment is crucial. 

Architect and designer Jessamine Fraser again summarises the issue very well7.   

At the most practical level, Councils need to plan the upgrade of existing and 

construction of new infrastructure (parks, cycleways, public transport, water supply, 

sewers, stormwater systems) to meet not just existing needs but anticipated future 

needs.  

When intensification can happen anywhere in the city, co-ordinating infrastructure 

with development becomes impossible to manage.  

Enabling councils to determine which areas were to be developed when, in line with 

infrastructure planning, would also enable more cohesive neighbourhoods of similar 

density to grow up, before the next area is tackled. 

These could be masterplanned these for location, orientation, and typology, to 

achieve the desired density while enhancing the urban form.  This would enable a 

focus on infrastructure upgrades and construction suitable to the planned end result. 

The MDRS will tend work against this best practice approach and make it much harder to 

achieve timely and efficient coordination of infrastructure investment and housing 

development.   

 

ACCESS TO JUSTICE CHALLENGES 

As drafted, the Bill removes the right of citizens to appeal to the Environment Court against 

a District Plan. That’s a process that until now has been open to citizens who take issue with 

the Council’s notified District Plan, after it’s been considered by a panel of planning 

commissioners. 

Clause 14 of the Bill replaces the “Schedule 1” process for District Plan approval under the 

RMA. The Bill provides a new fast track process, designed to implement government policy 

on intensification without Environment Court scrutiny of the way these are implemented at 

a local level 

Under both the current Bill and the NPS-UD, provision is made for selected exceptions to 

requirements of these instruments.  Such “carve outs” are called “qualifying matters”. 

The Environment Court is an appellate court, meaning that it will consider matters afresh, or 

on a 'de novo' basis.. It focuses on the merits and substance of the particular decision at 

                                                                 
7 https://www.1of200.nz/articles/housing-at-any-cost 
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issue.  There is currently an opportunity to appeal from the Environment Court to the High 

Court on a point of law.  

The importance of the appeal right to the Environment Court is that it allows citizens to 

have the court consider their evidence about those qualifying matters.  

Under the Bill the Environment Court is precluded from testing and confirming plans by 

hearing legal and technical experts.   

According to the Legislation Design Advisory Committee Legislation Guidelines 2021 (LDAC 

Guidelines)  the starting point is that legislation should provide a right of appeal if the rights 

or interests of a particular person are affected by an administrative decision. 

This is because an appeal enables the merits of a decision to be re-examined through an 

assessment of questions of fact and the application of judgement to those facts (rather than 

just an assessment of the process by which the decision was made, which is what is 

examined in a judicial review). Therefore, an appeal should be available unless there are 

factors that would make an appeal inappropriate.  

Appeal rights are in general balanced in the particular circumstances against a consideration 

of the potential costs, implications of delay, significance of the subject matter, competence 

and expertise of the decision-maker in the first instance, and the need for finality. However, 

concerns about cost and delay should usually be dealt with by limiting the right of appeal, 

rather than denying it altogether.  

Decision-making is instead passed to the Minister for the Environment.  While our courts do 

not have jurisdiction to invalidate legislation passed by Parliament, they do have the right to 

judicially review the legality of decisions made by Ministers, officials, or others under that 

legislation. This is a fundamental part of New Zealand’s constitutional settings. The right to 

apply to the High Court for judicial review of a decision exists independently of any statutory 

appeal rights and is affirmed by s 27(2) New Zealand Bill of Rights Act.  Thus, clause 107 of 

the Bill is not giving anything that does not already exist.   

The right to apply for judicial review through the High Court is a central part of the “rule of 

law”. A core role of the courts is to enforce legal rights and obligations, and judicial review 

specifically is a key way of making sure that government bodies and officials, like private 

citizens, act within the law and not arbitrarily. 

There are significant limitations to  judicial review.  The scope of the review is narrow.  In 

judicial review proceedings, the court will determine whether the decision was made in 

accordance with the law and within the range of reasonable decisions that could have been 

made. The court may set an unlawful or unreasonable decision aside, to be re-made by the 

decision maker.  
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The judge won’t be able to change the decision just because they would have made a 

different decision if it had been up to them originally. And even if the judge does cancel the 

original decision, they may simply send the issue back to the original decision-maker for 

them to make a fresh decision – the decision-maker could then just make the same decision 

after correcting any problems with their process that the judge identified.   

More fundamentally taking a case to the High Court (rather than the Environment Court) is 

expensive.  This is likely to have an impact on peoples’ access to justice.  Putting aside the 

merits of the NPS-UD and the proposed MDRS removing appeal rights further erodes access 

to justice, and means legal recourse will increasingly be the recourse of the extremely 

wealthy rather than citizens’ groups and ordinary communities..   

 

EQUITY AND AFFORDABILITY 

Equity issues are complex. Equity is sometimes framed as a simple contest between people 

who want houses and existing residents in an area.  The reality is much more granular and 

locally specific.  Each city has different patterns.  A quick review of Core Logic for example 

will show that the highest property values  in Wellington tend to be close to the sea or atop 

hills with harbour views.  

In Wellington’s so-called “character areas” for example are not the wealthiest - people who 

live there don’t have the highest incomes and anyone who thinks Newtown is dominated by 

old, rich, white people lives in a parallel universe! These areas have a large population of 

people who rent, some long term.  Many “wealthy homeowners” are in fact low-income 

retired people or multi-generational families who bought a home where they could afford it 

30 or 40 years ago.    

These areas do however contain many examples of sites that could be adversely affected by 

poorly located, large buildings on small sites. Existing less affluent homeowners in low-to-

middle income areas may be adversely affected by large new developments on prime sites.  

Similar consequences may arise for those renting homes in these areas.  “Cherry picking” of 

sites for higher-end accommodation is already a feature of our housing landscape.  

Moreover, these standards will apply to renovations and extensions as well as new 

dwellings.  This risks creating conflict, resentment and inequities between those who can 

afford renovations and extensions, and those who cannot.  On tiny sites in Wellington with 

limited sun, an extra storey may remove a neighbour’s sunshine entirely.  This type of 

construction will have little or no impact on the supply of housing, but could radically 

increase the value of one home at the expense of a less fortunate neighbour.   

At the very least, more careful analysis is needed before any claims are made about how the 

Bill will affect equity. 
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LIVE WELLington is persuaded by the careful analysis of housing researchers who suggest 

that it is the level of public investment rather than the planning system which drives the 

availability of affordable housing.  If that view is correct, there is a real risk that the 

proposals in this Bill will worsen rather than improve wellbeing and do little for affordability.   

LIVE WELLington believes everyone needs access to a warm, dry affordable home in a 

thriving community. There is a real risk that this Bill will undermine that goal by reducing the 

quality of the urban environment and concentrating basic amenities such as access to 

daylight, greenery and pleasant outdoor space in the hands of fewer people.   

 

CAN THE BILL BE IMPROVED? 

OVERVIEW 

LIVE WELLington OPPOSE the Bill as drafted but recognise that political imperatives mean it 

is likely to be passed in some form. We propose below some alternative approaches which 

may help mitigate the impact of the MDRS as proposed in the Bill. 

WE OPPOSE the removal of appeal rights for reasons set out earlier.  There is no way of 

adjusting this section of the legislation to align with access to justice principles and sound 

principles of legislative drafting.  The rapid passage of the legislation adds to our disquiet. 

WHAT CAN BE DONE TO ADDRESS ISSUES THE CHALLENGES ASSOCIATED WITH MDRS? 

Central to improving the Bill’s impact on liveability is enabling intensification to be done 

well. This involves  allowing greater flexibility to address site specific issues, and permitting 

local authorities to focus or concentrate intensification in specific areas.  There are a 

number of possible changes which could be applied to help achieve these goals..  

LIVE WELLington has identified a number of possible approaches that could be applied to 

improve the legislation.  

 Instead of imposing MDRS, recognise that development is a sequential site specific 

and a person developing a site would benefit from clarity in relation to sites; to 

support this, require councils to provide a “permitted envelope” and design brief for 

any site.  

 Require Councils to make specific provision within plans for housing types such as 

papakainga and co-housing which may not otherwise fit into current plans. This is a 

clearer signal than broad brush MDRS. 

 Allow Councils to identify more precisely where MDRS rules might apply so the 

effects can be trialled in places where the potential adverse impacts are lower. For 

example, allow Councils to specify development areas and produce masterplans for 
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these areas, which would provide site specific certainty and permitted activities 

within the development area.  

 Use these standards as a backstop to ensure Councils facilitate intensification. For 

example, set clear objectives around overall availability and location of land for 

intensification and require Councils to notify Plan Changes which achieve the 

objectives, with the MDRS applying as the default if this does not occur with a 

defined period.   

 Enable Councils to amend the standards on the basis of general site characteristics 

relating to landscape and design rather than requiring a site by site analysis under 

the qualifying matters section. Councils could be required to define the list of such 

sites types and define the standards that apply.   

 Enable Councils to set location and orientation rules for structures on sites so as to 

avoid excessive shading and ensure on-site quality can be addressed to some extent.   

 Allow Councils to make developments under the MDRS a Controlled Activity in 

respect of design so that design standards can be applied to buildings, provided they 

do not reduce the permitted bulk by more than a specified percentage.   

 Develop further national standards for quality which relate to the location of a 

structure in the landscape, provision of greenspace and orientation and location of 

key elements of built form (such as open space). 


