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If you have been forced to live in or near to Coal Seam Gas (CSG) or shale gasfields,
then you are potentially at risk of contamination of your livestock or crops.1
If you think that unconventional gasfield operations (ie CSG, shale or tight gas) may affect
your livestock or crops, then the best thing you can do is to join together with your
neighbours to oppose the activities.
If you have been forced to live within or next door to gasfield operations, then you may still
be able to take some steps to:
1) minimise your risk of liability to your neighbours and customers.
2) hold to account any person or company responsible for causing
damage to your operations
3) claim compensation from any person or company responsible for
causing damage.

If you believe that proposed CSG operations pose a contamination
risk, you can take steps to object to them, including joining together
with your neighbours to oppose them. Prevention is better than cure.
This Glovebox Guide, however, can be useful in situations in which a person
or community has been unable to prevent gasfield activity from starting.

MINIMISING YOUR RISK
It is a criminal offence to sell food that you know is unsafe. 2 If gasfield operations proceed in
your area and you think there is a risk that water you are using to water your stock or crops
has been contaminated, it is important to take action to limit your liability as a producer for
damage down the supply chain. Even though you may not have caused the contamination, if
you don’t take precautions to prevent the contamination from affecting the produce that
you sell, you may find yourself liable for damage that happens down the supply chain.
You could also face financial liability for any harm that occurs to consumers if you don’t
exercise care in the production of stock or crops. 3 This is particularly the case if you sign a
National Vendor Declaration (NVD) for your produce, because when you sign an NVD you
1

EDO NSW provided advice on the first draft of this fact sheet: http://www.edonsw.org.au/
Food Act 2003 (NSW), s 14.
3
An action in negligence may be available where a person has failed to exercise reasonable care or skill: Civil
Liability Act 2003 (Qld), Part 3.
2
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are providing the buyer with a guarantee relating to the food safety status of the animals
they are purchasing.4
Monitoring Water Sources
A good first step in minimising your liability
is to be aware of the heightened risks
associated with producing stock and crops
in areas where water supplies are at risk of
contamination.
It is a good idea to monitor your water
supply, particularly groundwater, but also
surface water where you rely on it or utilise
it. Ideally, this should include a baseline
reading of your water supply taken before
gasfield activities commence so that you
have a record of the quality of your water
and any pollutants that are present prior to
any CSG or shale operations occurring. It is
also a good idea to monitor the water
source seasonally so that you can keep
track of any changes that may occur to
water quality. Read more about water
testing in EDO NSW’s Fact Sheet5 to help
understand evidential requirements for
hydrocarbons
and
heavy
metals
contamination of water. As the main
pathway for contamination of livestock is
water and incidental ingestion of soil
during grazing, baseline soil tests for heavy
metals may also be of value.

Surface water spill from CSG
operations in Pilliga forest

It is important to note that undertaking water testing is extremely expensive for
landholders, and that this is an expense that landholders should not have to bear. Every
opportunity should be taken to have this expense properly covered by the gas companies
responsible for creating this risk.

4

See MLA NVD Guidebook http://www.mla.com.au/files/eba77df9-e09a-4a8b-a5b1-a44b00b97c65/LPAGuidebook_2015.pdf
5
See EDO NSW’s Fact Sheets on CSG water testing:
https://d3n8a8pro7vhmx.cloudfront.net/edonsw/pages/1437/attachments/original/1430268202/Technical__Coal_Seam_Gas_Water_Testing.pdf?1430268202
3
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Complying Strictly with Plans and Codes
In order to minimise your risk of liability in the event your product is contaminated, it is
important to act on any heightened awareness of risk that you have. You can do this by
ensuring that you strictly comply with farm risk management plans and industry codes and
best practices designed to preserve water quality and the health of stock and crops. These
could include your OH&S Plan, your Livestock Production Assurance (LPA) Accreditation
Obligations, NVD Declarations, Insurance Policies, Operational Budgets etc. and any relevant
food safety standards.
Seeking Assurances in Relation to Insurance Policies
If you are forced to have any dealings with unconventional gas companies, then you should
require them to fully disclose their insurance policies to you. You should require them to
be insured to cover all of the potential negative impacts of unconventional gas activities including impacts on land values or the food chain - and to cover unforeseen, long-term
environmental impacts.
You can also formally notify them of a potential future claim against them. Appendix 1
contains two sample letters that can be adjusted and used in advance with any
unconventional gas companies operating in your region or with neighbours who have
unconventional gas, as a notice of a future claim.
Conducting Formal Risk Assessments
A formal assessment of risk associated with unconventional gas to the farm business and
the food supply chain helps the farm business substantiate a decision to deny mining access,
or to negotiate terms where forced. At the minimum, the farm business has documentary
evidence that it has considered the risks involved.
Prior to any development of unconventional gas in the locality, producers should ensure the
risk from unconventional gas activities are added to the farm LPA Risk Assessment Plan
(RAP) and LPA Property Risk Assessment Map.
In particular, risks associated with (but not limited to) weeds, biosecurity, chemical use for
drilling/fracking, contamination pathways for soil and waters, vehicle movements, water
testing, existing government approvals, and gas company insurance and record keeping
processes should be addressed. Should an unconventional gas company seek access to your
property or a nearby property you should demand the companies produce their Risk
Assessment Plan for activities proposed on your property or on nearby properties. This Risk
Assessment can be included in your own RAP and used to deny access should that be
warranted.

If the company refuses to provide the Risk Assessment Plan, this refusal
could provide support for your decision to Lock your Gate.
4
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HOLDING GAS COMPANIES TO ACCOUNT
Causing water pollution is unlawful unless it is licensed. If you suspect that water has been
contaminated by CSG operations including CSG operations on neighbouring farms and
regardless of whether or not harm has been caused to your stock or crops, your first step
should be to find out if any licences to pollute water have been issued for the operations.
You should be able to search for and access pollution licences online and this will tell you
what limits have been placed on the licence to pollute. You can also contact the EPA for
more information.6
If no licence has been issued, or you think the licence has been exceeded or breached, you
should report your concerns to the EPA and ask it to take action to stop the contamination
and ensure the pollution is cleaned up. When you make a complaint to the EPA, it can
request information of the operator. Pollution licences sometimes contain provisions that
require an operator to notify affected landholders if the operator becomes aware of
contamination. If the EPA does not take action to enforce any breaches, civil enforcement
action may be available to you.7 Civil enforcement action is taken in Court. You should seek
legal advice before pursuing such an action.

CLAIMING COMPENSATION FOR LOSS OR DAMAGE
Statutory Compensation
The law regulating gasfield operations sets
out limited provisions for landholders to seek
compensation from gasfield operators for
damage to their land. The provision states
that if the surface of your land is or is likely
to be ‘injuriously affected’ by gasfield
operations, you may be entitled to
compensation from the gasfield operator,
even if the operations were carried out on
someone else’s property.
While this compensation is not available for damage to water resources, you may be
entitled to compensation if you can show the contamination of the water resource has
caused damage to the surface of your land, including any crops or other vegetation, or
killed, injured, disturbed, or interfered with any stock on your land. So, for instance, if you
6
7

Contact EPA on Environment Line: 131 555, http://www.epa.nsw.gov.au/contact/environmentline.htm
Protection of the Environment Operations Act 1997 (NSW), Chapter 8 Part 8.4.
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pump contaminated water onto your crops and they are contaminated, you may be able to
argue that the surface of your land has been injuriously affected and claim compensation
accordingly. This argument has not yet been made so it is uncertain whether it would
succeed. Also, you would need to show that the contamination was caused by the gasfield
operations, which can be difficult to do.
Compensation claims are heard in the Land and Environment Court. You should seek legal
advice before pursuing compensation.

Top: Water storage ponds being constructed in the Pilliga
forest in North West New South Wakes.
Right: A coal seam gas drilling rig in the Pilliga forest

Other Legal Options - Nuisance or Negligence8
If you suffer damage or loss from what you suspect is contamination of water caused by
gasfield operations including gasfield operations on neighbouring properties, you may also
have an action in either negligence or nuisance. Loss or damage may include loss of income
because you are unable to sell your product because it has been contaminated, or the death
of livestock or crops.

8

Coleman, Ian SC. 2014. Lock the Gate – Memorandum of Advice
6
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If a significant group of producers is affected by contamination from the same source, they
may be able to bring a class action in private nuisance against the gasfield operator. They
may alternatively be able to make a claim in public nuisance, although they would need to
establish special damage above and beyond that suffered by other members of the affected
public.
For an action in negligence, you need to show that the gasfield operator:
1.
2.
3.
4.

caused or permitted the contamination of water
failed to take reasonable precautions;
should have foreseen the risk;
caused harm through the contamination of water.

For an action in nuisance, you need to show that:
1. you have a legal interest in the land (e.g. freehold owner or tenant);
2. the gasfield operator has interfered with the use and enjoyment of that land; and
3. the inference was both substantial and unreasonable.
In both cases, there are defences and you should seek legal advice about whether these would be available to
the gasfield operator in your circumstances.
The success of any case in negligence or nuisance will depend on your ability to supply sufficient evidence to
establish the elements of the claim as outlined above.

Claims for nuisance or negligence are heard in court. The court that proceedings are
commenced in will depend on the amount of damages sought. Going to court can be very
costly and time consuming and you should always seek legal advice before taking this step.

ADDITIONAL MATTERS TO CONSIDER
Avoiding defamation
Before speaking out in public it is important to be aware that some things that are said and
written – even unintentionally – can put a person at risk of defamation. Defamation laws
attempt to balance freedom of speech with the need to protect the reputation or privacy of
individuals. Defamation is where a person or entity seeks damages for loss of reputation
from someone who has published defamatory material about them. This applies when you
are referring to individuals, or companies with fewer than 10 employees.

7
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Examples of defamation include someone posting a Facebook update making allegations of
illegality or negligence about a gas company employee. Great care is needed when making
public statements about matters to ensure that you do not become liable for defamation.
There are defences to defamation, including honest opinion, truth and public interest.
Getting legal advice early
This guide to gasfield contamination is for informational purposes only and is not a
substitute for legal advice.
You should seek legal advice before taking any action in court. It is important to do this early
as there may be time limits for commencing a case in court.
If you would like legal advice in relation to anything discussed in this fact sheet, or on any
other matter relating to environment or planning law, you can contact EDO NSW.
EDO NSW ph: 1800 626 239
http://www.edonsw.org.au/legal_advice
Gunnedah-based law firm Rural Law - Peter Long, ph: 0477 419 164
http://www.rurallawyer.com.au
Further Reading
The Meat and Livestock Association general information for livestock producers CSG
Operations on Livestock Properties
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APPENDIX 1: SAMPLE INSURANCE LETTERS
Farmers Address Line 1
Farmers Address Line 2
Farmers State. Postcode
yy/mm/dddd

Gas Company Address Line 1
Gas Company Address Line 2
Gas Company State. Postcode.
Re: FORMAL NOTICE of a future claim
Dear Sir/Madam,

I am writing to inform you that I am very concerned about the future risk of environmental damage that may
arise due to the practices that you could conduct within Petroleum Exploration Lease (PEL) XXX. My property is
within this lease and I am concerned about the future value of my property being adversely affected and am
notifying you of these concerns.
The adverse future financial impact I am alerting you to may be significant and in order for you to consider an
amount to quantify, I would be urging you to include (but not be limited) to the following material
considerations:
1.
2.

The amount of money that your company may receive by carrying out certain practices associated with
that exploration activity
The amount related to future impacts to my farm and environmental externalities that may need to be
incurred, and these may include:
a. Land and groundwater contamination
b. Impact to business operations
c. Land rehabilitation
d. Loss of land use
e. Potential health impacts
f.
Costs of future possible water purification/osmosis systems that may need to be utilised in the future
for Drinking water and Irrigations systems

I am also concerned that you are unaware of the full extent of the potential adverse liability arising from these
activities, some of which may not be able to be quantified for some years to come.
As a result I am seeking assurance that your insurance policy covers such eventualities and ask you to
confirm that your insurers have registered my concerns.
This is a practical step that I am taking to protect my interests. The Insurance Contracts Act of 1984 requires
that your company act in “utmost good faith” and that you make a full declaration of all material facts
including any potential future claim to your insurance company.
Please therefore consider that this correspondence is FORMAL NOTICE of a future claim against you and I am
demanding that you pass this letter onto your insurers and instruct them to confirm to me that you are
covered.
Furthermore, any landholder within PEL XXX that is hosting or enabling your activities may also be subject to a
potential future liability and in good faith you should copy this letter to those landholders.
I will expect that you should be able to respond within 14 days.
Regards,
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Neighbours Address Line 1
Neighbours Address Line 2
Neighbours State. Postcode.

Farmers Address Line 1
Farmers Address Line 2
Farmers State. Postcode
yy/mm/dddd

Re: CSG Exploration/Mining may be creating a long term liability that you need to be able to account for
Dear Neighbour X,
I am writing to inform you that I am very concerned about the future risk of environmental damage that may
arise due to the practices that you are indirectly or directly conducting on your land. I am concerned about the
future value of my property being adversely affected and am notifying you of these concerns.
The adverse future financial impact I am alerting you to may be significant and this may give rise to potential
future liabilities which may not be able to be quantified for some years to come.
I am also concerned that you may be unaware of this potential future liability and have insufficient reserves or
are uninsured to meet any future claims. In order for you to consider an amount to quantify, I would be urging
you to include (but not be limited) to the following material considerations:
1) The amount of money that you have received or expect to receive by allowing certain entities to embark
upon your land
2) The amount related to future impacts to my farm and environmental externalities that may need to be
incurred, and these include:
g. Land and groundwater contamination
h. Impact to business operations
i.
Land rehabilitation
j.
Loss of land use
k. Potential health impacts
l.
Costs of future possible water purification/osmosis systems that may need to be utilised in the future
for Drinking water and Irrigations systems
As a result I am seeking assurance that your insurance policy covers such eventualities and ask you to
confirm that your insurers have registered my concerns.
This is a practical step that I am taking to protect my interests and I am not asking you to do anything less than
what I would expect of you in the event that our cars were in an accident caused by me and that I would
expect you to ask me for my insurance details so that my insurer can record the notice.
Please therefore consider that this correspondence is FORMAL NOTICE of a future claim against you and I am
demanding that you pass this letter onto your insurers and instruct them to confirm to me that you are
covered.
Furthermore, the owner of PEL XXX may also be subject to a potential future liability and in good faith you
should copy this letter to the license owner and other relevant companies.
I will expect that you should be able to respond within 14 days.
Regards,
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