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Limited liability by a scheme approved under Professional Standards Legislation 

Memorandum of Advice 

Whitehaven Coal - Fit and Proper Person for the Purposes of the Mining Act 1992 

1. I am instructed to advise in relation to certain activities and conduct of Whitehaven Coal, the 
operator of a number of coal mines in NSW and the holder and applicant of relevant 
authorisations under the Mining Act 1992. I am instructed in particular to advise on 
Whitehaven Coal’s non-compliance with specific legislation, a trust deficit on part of a rural 
community and the application of the fit and proper person test contained in the Mining Act 
1992.  
 
Summary  
 

2. The following advice concludes that upon the whole of the material with which this advice is 
based, there is a prima facie case that Whitehaven Coal’s conduct, as a miner of coal in the 
Gunnedah Basin NSW, and the holder and applicant of relevant authorisations under NSW 
mining law, is of sufficient significance and relevance to enable the decision maker to come 
to the reasonable conclusion that Whitehaven Coal is not a fit and proper person to hold 
such authorisations under the Mining Act.  
  

3. The whole of the material evidences substantial non-compliant conduct on part of 
Whitehaven Coal ranging back to 2012, which is significant in substance and presents as 
being on an increasing trajectory rather than one of improvement. Further, that the integrity 
of Whitehaven Coal suffers by way of a lack of trust from the community within which it 
operates, as described by a representative government authority.  

 

4. Whether Whitehaven Coal is a fit and proper person, requires the decision maker to form 
such opinion themselves. The independent NSW Resources Regulator is responsible for 
investigating any such claim that a miner is not a fit and proper person as the holder of 
mining rights to which the test applies. Previous investigations and findings are consistent 
with the conclusion reached in this advice.  

 

5. Finding a person is not fit and proper for the purposes of the Mining Act can alone be the 
basis to take action to restrict operations by imposing or varying conditions on an 
authorisation, suspend an authorisation, cancel an authorisation or refuse an application to 
grant, renew or transfer an authorisation. 
 
Whitehaven Coal’s Conduct  
  

6. I am briefed with a schedule of non-compliance conduct pertaining to Whitehaven Coal’s 
activities. The schedule is provided at the end of this advice at Appendix 1. The schedule of 
non-compliance relates to the activities and conduct of Whitehaven Coal at five of its coal 
mining developments in the Gunnedah Basin, NSW, namely, Werris Creek, Narrabri 
Underground, Rocglen, Tarrawonga and Maules Creek.  

 

7. In summary the schedule of non-compliance provides that Whitehaven Coal has been 

investigated or found in breach of specific, relevant legislation on more than twenty (20) 

occasions since 2012.1 The non-compliance relates to the requirements imposed upon 

mining operators to protect the community, the environment and mine workers. These 

include:  

 
1 This includes conditions of project approvals which if breached constitutes a breach of the relevant Act see 
s9.44 Environmental Planning and Assessment Act 1979; and conditions of an Environment Protection Licence 
which if breached constitutes a breach of the relevant Act see s64 Protection of the Environment Operations 
Act 1997  
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a. Allowing toxic blast fumes to leave the mine site a drift over neighbouring properties; 

b. Failing to minimise air pollution and dust; 

c. Illegal dumping of waste;  

d. Illegal clearing of bushland; 

e. Repeat breaches of mine procedures relating to the safe operation of mine vehicles; 

f. Illegal take of surface water to run mining operations over a sustained period. 

To date, the company has been fined more than $100,000 and has been taken to court, 

once by the EPA and once by local community group Maules Creek Community Council Inc. 

There are further current investigations on foot, including one that appears to be considering 

further prosecution.   

8. The material with which I am briefed suggests that the Natural Resources Access Regulator 

is currently considering prosecution regarding Whitehaven Coal’s water management, for its 

unauthorised take of surface water over a period of three years at its Maules Creek mine.  

 

9. Further, I am briefed that there are possibly three further investigations on foot, one by the 

Department of Planning regarding a possible breach of development consent by 

constructing water pipelines from properties outside the Maules Creek coal mine without 

authority and two by the EPA for alleged unlawful water releases this year at the Maules 

Creek mine into Back Creek.2  

  

10. I am also instructed that Whitehaven Coal has not yet satisfied its Commonwealth 

biodiversity offsets requirements which were imposed by the Commonwealth Minister for the 

Environment in 2013. The biodiversity offsets are required because Whitehaven Coal’s 

Maules Creek Coal Mine required the removal of significant areas of Commonwealth listed 

critically endangered woodlands and the habitat of threatened species on the public lands 

upon which the mine is situated. Condition 13 of the Commonwealth Approval for the 

Maules Creek Coal Mine (EPBC 2010/5566) required legally binding covenant(s) to be 

registered over the Commonwealth offset areas by 11 February 2018. Although Whitehaven 

Coal had 5 years to comply with this requirement, I am instructed that this legal requirement 

has not been met, instead efforts by Whitehaven Coal have successfully extended the time 

line of that legal requirement, which now falls in March 2020.   

 

11. Relevantly, Whitehaven Coal currently has a development application before the NSW 
Government seeking approval for the Vickery coal mine, also in the Gunnedah Basin. 
Accordingly, Whitehaven Coal has made an application for the following Mining Leases:  

MINING LEASE APPLICATIONS  
(TMS-APP16)  

No. 576, VICKERY COAL PTY LTD (ACN 000 493 792), area of about 5680 square metres, 
for the purpose of railway, dated 17 January 2020. (Armidale Mining Division). 

(TMS-APP17)  
No. 577, VICKERY COAL PTY LTD (ACN 000 493 792), area of about 6400 square metres, 

for the purpose of railway, dated 17 January 2020. (Mining Division).3 

12. Narrabri Shire Council objects to Whitehaven Coal expanding its coal mining developments 
in its Shire. A local government authority is a significant stakeholder in matters such as 
mining in it’s shire as it is a body with expertise in planning, environment, social and 
economic matters, is bound by a code of conduct and it is representative of its community. 

 
2 https://www.theland.com.au/story/6623972/maules-creek-coal-mine-accused-of-back-creek-pollution/ 
3 Government Gazette No 21 31 January 2020 

https://www.theland.com.au/story/6623972/maules-creek-coal-mine-accused-of-back-creek-pollution/
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13. In a meeting between the Narrabri Mayor, a Councillor, the General Manager, the Manager 

of Planning and Regulatory Services and the NSW Independent Planning Commission on 
19 December 2018, the Council said that there is quite a low level of trust for the proponent 
[Whitehaven Coal] in that [Boggabri] community4 and our reading of submissions and 
discussions with the community does appear to be that there is a bit of a trust deficit with the 
proponent.5  
  

14. On 26 November 2019 Narrabri Shire Council passed the following motion:  
 
1. That Council reject the current Vickery Mine Extension VPA [Voluntary Planning 

Agreement] offer, for the following reasons:  
a. It does not meet the Council endorsed objectives for a planning agreement 

concerning the Vickery Mine Extension project. 
b. It is not fair and reasonable considering the impacts of the mine on the local 

community. 
c. Accepting the VPA offer is not in the Public Interest. 

2. That Council write to the NSW Government and advise them of the status of the VPA 
negotiations and request independent arbitration. 

3. That Council write to the Independent Planning Commission and request that they defer 
the determination of the Project until the independent arbitration has been concluded. 

4. That Council make contact with the relevant Local Member and NSW State Ministers and 
form a delegation to be represented at State Parliament on Council’s current position on 
the Vickery Mine Extension VPA offer.6 

 

15. Then on 25 February 2020, Narrabri Shire Council further resolved: 
 

1. That Council make a submission to the NSW Government and Independent Planning 
Commission objecting to the Vickery Extension Project on the basis that it is not in the public 
interest. 
2. That Council include in the submission to the NSW Government and the Independent 
Planning Commission concerns with the Vickery Extension Project as per Item 10.3 
Assessment of the Community Benefits associated with the proposed Vickery Coal Mine 
Extension Project and the associated report presented at the 2019 December Ordinary 
Meeting of Council. 
3. That Council formally request Whitehaven to respond to Council’s concerns on the Vickery 
Extension Project. 
4. That Council review its position on the Vickery Extension Project only after Council is 
satisfied that all the concerns have been addressed by Whitehaven, as outlined in Council’s 
most recent submissions. 
5. Consistent with Council’s position on the Vickery Mine Extension; Council continue to 
pursue mediation (Minute No. 269/2019); and with regards to such mediation that it be 
undertaken by an Independent Mediator, not the State Government, to try and achieve an 
outcome that is in the public interest.7 
  

16. These resolutions followed a detailed report by Council which amongst other things found:  

The proponent has used job creation as the primary social and economic driver for the approval 
of this project. However, the figures used to calculate these figures appear flawed and the 
purported economic benefits to the community of Boggabri seem unlikely to materialise.   

 
4 Independent Planning Commission meeting with Narrabri Shire Council, Vickery Extension Project, 19 
December 2019, Transcript, p 7 [30];  
https://www.ipcn.nsw.gov.au/resources/pac/media/files/pac/general/transcripts/vickery-extension/narrabri-
shire-council-transcript.pdf?la=en&hash=B6493192DB2EFA2D7817F9E8742E3723 p7 [30] 
5 ibid, p11 [28-30] 
6 http://narrabri.infocouncil.biz/Open/2019/11/CO_20191126_MIN_2252_WEB.htm 
7 http://narrabri.infocouncil.biz/Open/2020/02/CO_20200225_AGN_2254_AT_WEB.htm 

about:blank
about:blank
about:blank
http://narrabri.infocouncil.biz/Open/2020/02/CO_20200225_AGN_2254_AT_WEB.htm
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The proponent can work collaboratively with local councils in the region to mitigate the impacts 
of this Project on communities such as Boggabri and develop strategies to maximise growth 
opportunities, through better social and community infrastructure.  

Having regard for the above discussion the Proponent has not demonstrated that the Vickery 
Project will promote the social and economic welfare of Boggabri and the wider Narrabri Shire 
nor that it has sufficiently addressed the relevant economic, environmental and social 
considerations in its proposal.8 

17. There is currently a proposed motion before Narrabri Council to rescind the motion adopted 
by Council on 17 December 2019, and to replace it with a very similar but more fulsomely 
worded motion, with a view to seek to continue to work with Whitehaven Coal so as to 
improve its Vickery mine application to satisfy Council’s concerns and continue negotiations 
around the VPA.  
 
Fit and Proper Person Test  
 

18. The fit and proper person test now contained in s380A of the Mining Act was inserted in 
2014, replacing the public interest test.9 Section 380A is provided in full at Appendix 2.  
 

19. The intent and operation of the fit and proper person provision was described in the second 
reading speech in the NSW Parliament:  

This bill will amend the provisions of the Mining Act 1992 … to replace the decisionmaker's 
discretion to refuse to grant or cancel a mining … authority in "the public interest". A new test 
will be introduced allowing the decision-maker to cancel or refuse to grant or renew a mining 
right or petroleum authority if, in the decision-maker's opinion, the applicant is not a "fit and 
proper person". The test will also enable decisions to refuse to transfer a mining right or 
petroleum title, to cancel or suspend operations under a mining right or petroleum title and to 
impose conditions or restrict operations under a mining right or petroleum title.  

The bill sets out a non-exhaustive list of factors that the decision-maker may take into account 
in determining whether a person is a fit and proper person. These include: the person has 
contravened relevant legislation; the person has held a mining right or petroleum title that has 
been cancelled, suspended or revoked; whether the person is of good repute, and the 
person's character, honesty and integrity; a history of bankruptcy or involvement in the 
management of insolvent companies; and the involvement of other persons who are not fit 
and proper persons in the management of the mining or petroleum activities. So that the new 
decision-making powers are not undermined by a decision made under the Environmental 
Planning and Assessment Act 1979, the bill will modify the relationship between the mining 
laws and the planning laws.  

The bill will also prohibit an application for planning approval for mining that permits coal 
extraction under the Planning Act unless an authority under the Mining Act is in force. This will 
close a potential loophole that could be used to circumvent the need to obtain an exploration 
licence for coal. The bill also amends the Environmental Planning and Assessment Act 1979 
to make it clear that the Minister for Planning and Infrastructure may take into account 
relevant public interest considerations even if these were not raised specifically in the report 
by the Department of Planning and Infrastructure's Director General when determining an 
application under transitional part 3A of the Planning Act. In addition, the bill will make other 
amendments to the grounds on which certain administrative decisions affecting mining rights 
and petroleum titles can be made so that administrative action may be taken based on the 
decision-maker's state of mind, for example, the decision-maker being satisfied that the 
grounds for the decision exist. When a decision-maker is taking action that will have a 
significant impact on a titleholder's rights, such as cancelling a title, the decision-maker will 

 
8 http://narrabri.infocouncil.biz/Open/2019/12/CO_20191217_AGN_2253_AT_WEB.htm 
9 There has been a fit and proper person test in relation to coal licencing for many years in NSW. See Coal Mine 
Health and Safety Act 2002 and Coal Mine Health and Safety Regulation 2006 

about:blank
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have to be satisfied to a high standard of the relevant grounds. Decisions made under the 
Mining Act that affect titles are reviewable by the Land and Environment Court.10 

20. In June 2018, the NSW Resources Regulator released the Fit and Proper Person Policy, 
which was subsequently updated in September 2019.11 The policy describes the test as 
providing a discretionary power for the decision maker to take action to restrict operations by 
imposing or varying conditions on an authorisation, suspend an authorisation, cancel an 
authorisation or refuse an application to grant, renew or transfer an authorisation. The term 
authorisation refers to licences and leases under the Mining Act. The power can be 
exercised at any time if the decision maker forms the opinion that a person (which includes a 
company) is not a fit and proper person. In forming their opinion, the decision maker may 
have regard to a broad range of matters, including, but not limited to, the specific matters 
listed in s380A of the Mining Act. These can be broadly described as: 
 

- compliance or criminal conduct issues, including significant environmental matters  
- technical competence and financial capacity  
- good character and repute. 

 
21. As the fit and proper person policy explains: 

  
The mere fact that previous conduct falls within one of the listed considerations [under s380A 
of the Mining Act] does not automatically mean that a person is not fit and proper. The issue 
is whether the authorisation holder or applicant (as relevant) is a fit and proper person to hold 
the authorisation - that is, are they a fit and proper person to explore for and mine, minerals or 
petroleum. It is not merely a question of whether a company or relevant person meets the 
moral standards of any individual person. Rather, the conduct must be of sufficient 
significance and relevance to enable the decisionmaker to come to a reasonable conclusion 
that the person is not fit and proper for this purpose.  
 
For example, a one-off breach may be technical or administrative in nature and not 
significant. In other instances, the breach may be sufficiently serious, or be part of a pattern of 
breaches or behaviour to support a conclusion that the authorisation holder does not have the 
capacity to comply with its obligations under NSW law when exercising the right, and 
therefore is not a fit and proper person.12 

  
22. The fit and proper person policy spells out that in relation to the fit and proper person test 

any decision must be based on substantiated, factual evidence or material that enables the 
decision maker to reach a high level of satisfaction with regards to the fit and proper person 
test that is commensurate with the gravity of a finding that a person is not fit and proper and 
the consequences of any decision based on that finding.13 It is important to note that 
suspension or cancellation of a mining authority can have serious impacts on the holder and 
their shareholders. Any decision made on the basis that a person is not fit and proper can be 
appealed to the Land and Environment Court on the merits, therefore it is important that the 
original decision is based on evidence that would be admissible in court. In this regard the fit 
and proper person policy provides examples of the types of material which may not be 
admissible as; media reports alleging corrupt or unlawful conduct whether in Australia or 

 
10 The Second Reading Speech of the Mining and Petroleum Legislation Amendment Bill 2014. Extract from 
NSW Legislative Council Hansard and Papers Wednesday 7 May 2014. Second Reading The Hon. JOHN AJAKA 
(Minister for Ageing, Minister for Disability Services, and Minister for the Illawarra) 
https://www.parliament.nsw.gov.au/bill/files/171/2nd%20reading%20-%20cognates.pdf 
11 NSW Department of Planning, Industry and Environment, NSW Resources Regulator, Fit and Proper Person 
Policy, 2019; https://www.resourcesregulator.nsw.gov.au/__data/assets/pdf_file/0003/819237/Fit-and-
proper-person-policy.pdf 
12 ibid, at p5 
13 ibid, at p7 

about:blank
about:blank
about:blank
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overseas, unsubstantiated by other evidence, conclusion by non-judicial bodies and 
allegations that are unsupported by evidence.14  
 

23. Whitehaven Coal’s non-compliance conduct, identified in the schedule, is in relation to 
relevant legislation as defined for the purpose of s380A of the Mining Act. The non-
compliance is not speculative or accusatory, it is real as consistently found by regulatory 
authorities and ought to be considered reasonably or objectively of sufficient significance to 
question if Whitehaven Coal continues to meet the requirement of being a fit and proper 
person for the purposes of holding and applying for authorisations under the Mining Act. 

 

24. A compounding fact of significance is the non-compliance conduct of Whitehaven Coal 
ranges back to 2012, is serious in substance and presents to be on an increasing trajectory 
rather than one of improvement. The policy stipulates that the fit and proper person test is 
one of a range of tools available under the Mining Act to ensure that mining is conducted in 
a manner that complies with relevant approvals and NSW law. Given the regulatory tools 
that have been applied to Whitehaven Coal’s non-compliance conduct to date, its increasing 
trajectory of non-compliance and the overall regulatory scheme to ensure mining is 
undertaken in accordance with the law, it is reasonable and appropriate to consider applying 
the fit and proper question and legal test under the Mining Act in the circumstances.  

 

Previous Cases under S380A Mining Act  
 

25. A decision about whether a person is fit and proper for the purposes of s380A of the Mining 
Act is a discretionary decision and there some guidance from previous investigations and 
decisions made under this provision.  
 
Wollongong Coal  
 

26. An investigation into whether Wollongong Coal is a fit and proper person commenced on 1 
July 2016 by the NSW Resources Regulator, after an allegation that it was not was made in 
October 2015. That allegation cited serious risk of insolvency after the company’s auditors 
reported that the company’s liabilities exceeded its assets by $721 million and outlined some 
non-compliance conduct on part of the company. While some four and a half years has past, 
still no decision has been made about whether Wollongong Coal is a fit and proper person 
for the purposes of s380A of the Mining Act. An explanation about the investigation and the 
length of time of the investigation was provided in response to questions in the NSW 
Parliament on 9 October 2019 during the 2019-2010 Budget Estimates. The transcript of 
that provides:   

262. What is the progress on concluding the ‘fit and proper person’ investigation into 

Wollongong Coal?  

ANSWER: The Resources Regulator continues to assess, on an ongoing basis, the 

company’s fitness to continue to hold mining leases in NSW.  

263. Why is the investigation taking so long to draw a conclusion?  

ANSWER: The Regulator's consideration of the matter is more appropriately categorised as 

an ongoing assessment rather than a single 'investigation'. The Regulator is actively 

monitoring the company's compliance performance to ensure it meets its obligations under 

the mining laws and will take escalated action should it form the view, at any time, the 

Wollongong Coal is no longer fit and proper to hold a mining authorisation in NSW.  

264. What is the estimated timeframe for the conclusion of this investigation?  

 
14 ibid, at p7 
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ANSWER: Refer to answer to Q263 above. As it is an ongoing/continuous assessment there 

is no timeframe for conclusion.  

265. When the investigation is concluded, what is the process for implementing its decision in 

the event the investigation finds Wollongong Coal is not a ‘fit and proper person’ to hold a 

mining licence? 

ANSWER: In accordance with section 380A of the Mining Act, where a person is found to be 

not a fit proper person, a decision maker may:  

● refuse to grant or renew a mining right  

● refuse the transfer of a mining right  

● cancel a mining right  

● impose or vary conditions of a mining right. The decision maker must provide notice to the 

person of the proposed action and the grounds on which it is being taken and provide an 

opportunity for the person to provide a submission in response (and take any submission into 

consideration).  

266. Will the NSW Resource Regulator publish its findings and how will it do so?  

ANSWER: The Regulator publishes all significant decisions, including the suspension or 

cancellation of a mining licence on its website.15  

27. The allegation that Wollongong Coal is not a fit and proper person for the purposes of the 
Mining Act involved a number of complex matters, including matters before the Indian 
courts, that I understand are not yet concluded. The salient features of this case as it stands, 
is that the investigation is ongoing and the Resources Regulator on the evidence it has 
before it, has not determined that Wollongong Coal is a fit and proper person for the 
purposes of the Mining Act.  
 
Aus Gold  
 

28. On 4 February 2019, the Resources Regulator, amongst other things, found that Aus Gold 
Mining Group Pty Limited was not a fit and proper person for the purposes of s380A of the 
Mining Act.16  
 

29. Aus Gold was found not to be a fit and proper person because it had breached its Mining 
Operations Plan on three occasions, that there was doubt that Aus Gold continued to have 
financial capacity to run its mine operations and that the mine was not in the hands of a 
technically competent person.   

 

30. The three breaches, were in relation to undertaking surface disturbance works outside of the 
approved mining operations footprint, the construction of a slimes storage dam outside of 
the operations footprint and a failure to notify relevant authorities of an environmental 
incident, namely the death of a number of macropods due to not fencing of tailings dams. 
Aus Gold also failed to obtain written consent to suspend it’s mining operations and was 
penalised for not having done so. Aus Gold was penalised for these breaches, it paid its 

 
15 Budget Estimates 2019-2020 Supplementary Questions Portfolio Committee No. 4 – Industry Hearing: Friday 

13 September 2019. The answers were provided on 9 October 2019; 

https://www.parliament.nsw.gov.au/lcdocs/other/12674/Answers%20to%20supplementary%20questions%20

on%20no_egional%20New%20South%20Wales%20Industry%20and%20Trade%20-%20Barilaro%20-

%20received%209%20October%202019.PDF at p63-64  
16 Planning and Environment Resources Regulator, Suspension Notice, Aus Gold Mining Group Pty Limited 
(ACN 603 575 917) Mining Lease No.1322; see 
https://www.resourcesandgeoscience.nsw.gov.au/__data/assets/pdf_file/0010/852364/DOC19-41699-Tab-A-
Suspension-Notice-ML-1322.pdf 

about:blank
about:blank
about:blank
https://www.resourcesandgeoscience.nsw.gov.au/__data/assets/pdf_file/0010/852364/DOC19-41699-Tab-A-Suspension-Notice-ML-1322.pdf
https://www.resourcesandgeoscience.nsw.gov.au/__data/assets/pdf_file/0010/852364/DOC19-41699-Tab-A-Suspension-Notice-ML-1322.pdf
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fines and complied with statutory notices issued. It was then, under s240AA of the Mining 
Act, was directed to suspend all operations under its mining lease, except for those in 
relation to workplace safety and environmental rehabilitation.  
 
Conclusion  
 

31. The evidence upon which an allegation that Whitehaven Coal is not a fit and proper person 
consists of an inordinate amount of serious, consistent and increasing breaches of 
substantive NSW laws, since 2012, that apply directly and fundamentally to the mining 
operations of Whitehaven Coal, which at all times were within the control of Whitehaven 
Coal. The breaches are those found and made out by appropriately qualified regulatory 
bodies. Furthermore, there is evidence that goes to the honesty and integrity of Whitehaven 
Coal on part of a reputable local government authority and members of the community 
within which Whitehaven Coal operates, which warrants further investigation.  
 

32. On the whole of the material available at this time, there is a prima facie case that 
Whitehaven Coal’s conduct, as a miner of coal in the Gunnedah Basin NSW, and the holder 
and applicant of relevant authorisations under NSW mining law, is of sufficient significance 
and relevance to enable the decision maker to come to the reasonable conclusion that 
Whitehaven Coal is not a fit and proper person to hold such authorisations under the Mining 
Act. Finding a person is not fit and proper for the purposes of the Mining Act can alone be 
the basis to take action to restrict operations by imposing or varying conditions on an 
authorisation, suspend an authorisation, cancel an authorisation or refuse an application to 
grant, renew or transfer an authorisation. 

 

 

 

Sue Higginson  

Solicitor  

0428 227 363  
 
25 February 2020 
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Appendix 1 – Section 380A Mining Act 1992 (NSW) 

 

380A   Fit and proper person consideration in making certain decisions about mining rights 

(1)  Despite anything to the contrary in this Act, any of the following decisions under this Act may be made 
on the ground that, in the opinion of the decision-maker, a relevant person is not a fit and proper 
person (without limiting any other ground on which such a decision may be made)— 

(a)  a decision to refuse to grant or renew a mining right (a relevant person in such a case being an 
applicant for the grant or renewal of the mining right), 

(b)  a decision to refuse to transfer a mining right (a relevant person in such a case being the proposed 
transferee), 

(c)  a decision to cancel a mining right or to suspend operations under a mining right (in whole or in part), 
a relevant person in such a case being a holder of the mining right, 

(d)  a decision to restrict operations under a mining right by the imposition or variation of conditions of a 
mining right (a relevant person in such a case being a holder of the mining right). 

(2)  For the purpose of determining whether a person is a fit and proper person, the decision-maker may 
take into consideration any or all of the following matters (but without limiting the matters that can be 
taken into consideration for that purpose)— 

(a)  whether the person or (in the case of a body corporate) a director of the body corporate or of a related 
body corporate has compliance or criminal conduct issues (as defined in this section), 

(b)  in the case of a body corporate, whether a director of the body corporate or of a related body 
corporate is or has been a director of another body corporate that has compliance or criminal conduct 
issues (as defined in this section) but only if the person was a director of that other body corporate at 
the time of the conduct that resulted in the compliance or criminal conduct issues, 

(c)  the person’s record of compliance with relevant legislation (established to the satisfaction of the 
decision-maker), 

(d)  in the case of a body corporate, the record of compliance with relevant legislation (established to the 
satisfaction of the decision-maker) of any director of the body corporate or a related body corporate, 

(e)  whether, in the opinion of the decision-maker, the management of the activities or works that are or 
are to be authorised, required or regulated under the mining right are not or will not be in the hands of 
a technically competent person, 

(f)  whether, in the opinion of the decision-maker, the person is not of good repute, 

(g)  in the case of a body corporate, whether, in the opinion of the decision-maker, a director of the body 
corporate or a related body corporate is not of good repute, 

(h)  whether, in the opinion of the decision-maker, the person is not of good character, with particular 
regard to honesty and integrity, 

(i)  in the case of a body corporate, whether, in the opinion of the decision-maker, a director of the body 
corporate or a related body corporate is not of good character, with particular regard to honesty and 
integrity, 

(j)  whether the person, during the previous 3 years, was an undischarged bankrupt or applied to take the 
benefit of any law for the relief of bankrupt or insolvent debtors, compounded with his or her creditors 
or made an assignment of his or her remuneration for their benefit, 

(k)  in the case of an individual, whether he or she is or was a director of a body corporate that is the 
subject of a winding up order or for which a controller or administrator has been appointed during the 
previous 3 years, 

(l)  in the case of a body corporate, whether the body corporate or a related body corporate is the subject 
of a winding up order or has had a controller or administrator appointed during the previous 3 years, 
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(m)  whether the person has demonstrated to the decision-maker the financial capacity to comply with the 
person’s obligations under the mining right, 

(n)  whether the person is in partnership, in connection with activities that are subject to a mining right or 
proposed mining right, with a person whom the decision-maker considers is not a fit and proper 
person under this section, 

(o)  whether the person has an arrangement (formal or informal) in connection with activities that are 
subject to a mining right or proposed mining right with another person whom the decision-maker 
considers is not a fit and proper person under this section, if the decision-maker is satisfied that the 
arrangement gives that other person the capacity to determine the outcome of decisions about 
financial and operating policies concerning those activities, 

(p)  any other matters prescribed by the regulations. 

(3)  A person or body corporate has compliance or criminal conduct issues if— 
(a)  the decision-maker is satisfied that the person or body corporate has contravened any relevant 

legislation, whether or not the person or body corporate has been prosecuted for or convicted of an 
offence arising from the contravention, or 

(b)  in the previous 10 years, the person or body corporate has been convicted in New South Wales or 
elsewhere of a serious offence or an offence involving fraud or dishonesty, or 

(c)  the person or body corporate has held a mining right, or any other instrument issued or granted under 
relevant legislation, that has been suspended, cancelled or revoked. 

(4)  The grant, renewal or transfer of a mining lease can be refused on the ground that the Minister is of 
the opinion that the applicant is not a fit and proper person even if— 

(a)  the mining lease is necessary for the carrying out of State significant development that is authorised 
by a development consent, despite section 89K of the Environmental Planning and Assessment Act 
1979 (the Planning Act), or 

(b)  the mining lease is necessary for the carrying out of approved State significant infrastructure under 
Part 5.1 of the Planning Act, despite section 115ZH of that Act, or 

(c)  the mining lease is necessary for the carrying out of a transitional Part 3A project under Schedule 6A 
to the Planning Act, despite section 75V of that Act, or 

(d)  section 91A or 93 of the Planning Act would otherwise prevent that refusal. 

(5)  To avoid doubt, sections 127 (1) and 205 (1) of this Act extend to the cancellation of a mining right 
under this section. 

(6)  A relevant person who is aggrieved by a decision referred to in subsection (1) made on the ground 
that in the opinion of the decision-maker the person is not a fit and proper person may apply to the 
Land and Environment Court for a review of the decision-maker’s opinion, and the following 
provisions apply to such a review— 

(a)  the review is to be by way of redetermination of the question of whether the relevant person is a fit and 
proper person, and fresh material or material in addition to, or in substitution for, the material 
considered by the decision-maker in the determination of that question may be given on the review 
and taken into consideration by the Court, 

(b)  on a review the Court is to decide whether or not the relevant person is a fit and proper person, 

(c)  the decision of the Court on a review is final and is to be given effect to by the decision-maker, 

(d)  the decision-maker is to take whatever action may be necessary to give effect to the Court’s decision 
including action to revoke and remake any decision referred to in subsection (1). 

(7)  In this section— 
director of a body corporate includes any person involved in the management of the affairs of the body 

corporate. 

mining right means an exploration licence, an assessment lease, a mining lease, a mineral claim or an 
opal prospecting licence. 

about:blank#/view/act/1979/203
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related body corporate has the same meaning as in the Corporations Act 2001 of the Commonwealth. 

relevant legislation means the following legislation— 
(a)  this Act, 

(b)  the Petroleum (Onshore) Act 1991, 

(c)  the environment protection legislation, 

(d)  the Environmental Planning and Assessment Act 1979, 

(e)  the work health and safety legislation, 

(e1)  the Coal Mine Subsidence Compensation Act 2017, 

(f)  any other legislation prescribed by the regulations under this Act. 

serious offence means— 
(a)  an offence committed in New South Wales that is punishable by imprisonment for life or for a term of 5 

years or more or by a fine of $500,000 or more, or an offence committed elsewhere than in New 
South Wales that if committed in New South Wales would be an offence so punishable, or 

(b)  an offence committed under a law of the Commonwealth that is punishable by imprisonment for life or 
for a term of 5 years or more or by a fine of $500,000 or more. 
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Appendix 2 – Schedule of Whitehaven Coals Non-Compliance  

 

Date Action  Explanation Mine  Amount 

Mar 2012 4 penalty notices17 Polluting waters and breaching its 
environment protection licences in 
November 2011 and January 
2012 

Narrabri Underground 
and Tarrawonga 

$6,000  

Dec 2014 Penalty notice18 Disturbing an Aboriginal artefact Narrabri Underground $3,000 

Dec 2014 Penalty notice19  Mining more coal than licence 
allows  

Tarrawonga $15,000 

Jun  2014 Court undertaking In response to enforcement action 
by Maules Creek Community 
Council Whitehaven gave an 
undertaking to the Land and 
Environment Court not to clear 
forest habitat during sensitive 
seasons for wildlife and 
subsequently changed its 
Biodiversity Management Plan to 
reinstate this commitment.20 

  

Jul 2015 Investigation21 Blast fumes Maules Creek - 

Aug 2015 2 penalty notices22  Failure to implement proper weed 
and feral animal control as per 
Biodiversity Management Plan 

Maules Creek and 
Tarrawonga  

$6,000 

Mar 2017 Penalty notice23  Failing to provide the government 
with information and records 
during the blast investigation  

Maules Creek   $1,500 

Mar 2018 Official caution24 From DPIE for “failure to 
undertake annual road noise 
monitoring for the 2017 calendar 
year” 

Rocglen - 

Mar 2018 Warning letter25 Failure regarding implementation 
of the Blast management plan. 

Tarrawonga  - 

Mar 2018 Official caution  Failure regarding implementation 
of the Noise Management Plan 

Tarrawonga  - 

 
17 EPA media release: https://www.epa.nsw.gov.au/news/media-releases/2012/decmedia12033003  
18 See Independent Environmental Audit 2017. Available here: 
http://www.whitehavencoal.com.au/sustainability/environmental-management/narrabri-mine/  
19 EPA media release: https://www.epa.nsw.gov.au/news/media-releases/2014/epamedia14120902  
2020 For details see a summary of this case from the Environmental Defenders Office 
https://www.edonsw.org.au/maules_creek_community_council_v_whitehaven_coal  
21 EPA media release: https://www.epa.nsw.gov.au/news/media-releases/2015/epamedia15070603 
22 Department of Planning media release: https://www.planning.nsw.gov.au/-/media/Files/DPE/Media-
Releases/2015/August/26082015-Miners-fined-for-environmental-breaches.pdf  
23 EPA media release: https://www.epa.nsw.gov.au/nePws/media-releases/2017/epamedia17030801 
24 This caution is cited in Rocglen Annual Review 2018.  
25 Referred to the Tarrawonga Annual Review 2018.  
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May 2018 Penalty notice26 Failing to minimise dust pollution 
from truck movements on haul 
roads   

Maules Creek $15,000 

Dec 2018 Warning letter Sound power levels of equipment 
exceeded those specified in the 
Noise management Plan 

Narrabri Underground  - 

Mar 2019 Court conviction27  Blast fume left site and drifted 
over neighbouring properties  

Rocglen $38,500 

Mar 2019 Penalty notice28 Blast exceeded the airblast 
overpressure criteria 

Werris Creek  $15,000 

Apr 2019 Clean up Notice29 Dumping combustible canisters 
improperly, resulting in fires 
breaking out at Narrabri Council’s 
rubbish dump 

Narrabri Underground  - 

Jun 2019 Fine30 Failure to minimise dust, resulting 
clouds from stock pile 

Narrabri Underground $15,000 

Aug 2019 Suspension31 Suspension of exploration licence 
for unlawful clearing of bushland 
for access tracks  

Narrabri Underground  - 

Aug 2019 Statutory Notice Rehabilitation  Tarrawonga and 
Rocglen 

- 

Sept 2019 Illegal water take32 Natural Resources Access 
Regulator finds Whitehaven has 
taken over 3 billion litres of 
surface water illegally over three 
years  

Maules Creek Outcome 
pending  

Sept 2019 Prohibition notice33 Issued by Resources Regulator 
prohibiting the use of vehicles 
following a dangerous incident  

Maules Creek - 

Oct 2019 Investigation NRAR investigating whether mine 
is causing groundwater loss to 
local farmers   

Maules Creek Ongoing 

Nov 2019 Investigation NRAR and Dept Planning 
investigating construction of a 
water pipeline not included in 
approval  

Maules Creek Ongoing 

Jan 2020 Prosecution34 Resources regulator prosecuting 
over serious WHS incident  

Maules Creek Ongoing 

 

 
2626 EPA media release: https://www.epa.nsw.gov.au/news/media-releases/2017/epamedia17052202 
27 EPA media release: https://www.epa.nsw.gov.au/news/media-releases/2019/epamedia190320-whitehaven-
coal-mining-ltd-convicted-and-fined-$38500-by-court 
28 Department of Planning media release: https://www.planning.nsw.gov.au/Assess-and-Regulate/About-
compliance/Inspections-and-enforcements/March-2019-formal-enforcements/Penalty-Notice-issued-to-
Werris-Creek-Coal-Pty-Ltd 
29 EPA clean up notice: https://apps.epa.nsw.gov.au/prpoeoapp/ViewPOEONotice.aspx?DOCID=-
1&SYSUID=1&LICID=1578807 
30 EPA media release: https://www.epa.nsw.gov.au/news/media-releases/2019/epamedia190625 
31 Resources Regulator suspension notice: 
https://www.resourcesregulator.nsw.gov.au/__data/assets/pdf_file/0005/1153634/Suspension-Notice-
Decision-document.pdf 
32 NRAR media release: https://www.industry.nsw.gov.au/natural-resources-access-regulator/nrar-news/nsw-
water-regulator-concludes-investigations-into-maules-creek-coal-mine  
33 Resources Regulator media release: https://resourcesandgeoscience.nsw.gov.au/about-
us/news/2019/prohibition-notice-issued-to-maules-creek-open-cut-coal-mine  
34 Resources Regulator media release https://www.resourcesandgeoscience.nsw.gov.au/about-
us/news/2019/maules-creek-coal-prosecuted-over-mining-truck-collision 
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