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Dear Nic 
 

Advice – Russell Vale Underground Coal Mine Expansion Project – Water  
 

1. Lock the Gate Alliance has asked for my advice about an aspect of the Russell Vale 
Underground Coal Mine Expansion Project (Mine), which is currently under consideration 
for determination by the Independent Planning Commission (IPC).  
 

2. In particular, I am asked to advise about the way the Department of Planning, Industry 
and Environment (DPIE) Secretary’s Final Assessment Report (FAR) proposes that water 
licencing for the Mine can be dealt with. The relevant parts of the FAR are paragraphs 
[198] – [204] and the corresponding recommended condition of consent, B12. (I have 
extracted and provided those paragraphs from the FAR at the end of this advice.)  
 

3. In summary, it appears that the proposition in the FAR, in so far as it refers to alternatives 
to the requirement that Wollongong Coal Limited obtain a Water Access Licence and 
recommended condition B12, is not in accordance with the law. The Water Management 
Act 2000, as it currently applies, requires Wollongong Coal Limited to obtain a Water 
Access Licence before it could lawfully undertake mining.  
 

4. The Mine will take 10.4ML of water from the Upper Nepean Tributaries Headwaters 
Management Zone within the Upper Nepean and Upstream Warragamba Water Source 
(water source) of the Water Sharing Plan for the Greater Metropolitan Region 
Unregulated River Water Sources 2011.1  
 

5. The take results from baseflow reductions within the water source through the act of 
mining. The proponent, Wollongong Coal Limited (WCL) is required under the Water 
Management Act 2000,2 in no uncertain terms, to hold a surface water access licence 
(WAL) to lawfully undertake mining.  
 

6. Section 60I of the Water Management Act provides that a WAL must be held whenever a 
person takes water in the course of, or in connection with, a current or past mining 

 
1 Clause 5 (1)(c)(xxix) Water Sharing Plan for the Greater Metropolitan Region Unregulated River Water Sources 
2011 
2 Section 60I Water Management Act 2000 
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activity. The only applicable exemption from this legal requirement is in relation to mining 
activities which take up to 3ML in any water year.3  
 

7. The FAR acknowledges this requirement, at [198]. It then goes on to explain that WCL 
does not hold any such licences and that it is highly unlikely that it would be able to obtain 
such licences. This is because the very limited allocations available in the water source 
are already allocated to two WAL holders, who are not likely to trade. The FAR rightly 
repeats DPIE-Water’s view, that this is a real risk to WCL.  
 

8. The FAR goes on to discuss that in the event WCL could not lawfully acquire the 
sufficient entitlement for its Mine, it would negotiate a range of alternative mechanisms 
with Natural Resources Access Regulator (NRAR) and Water NSW. However, the 
alternative mechanisms that are listed in the FAR, while in the contemplation of DPIE, are 
not within the current legal framework of what is required of WCL in relation to the Mine, 
which is the subject of the Development Application currently before the IPC. The law as 
it stands requires WCL to obtain a WAL to undertake mining as part of the Mine.  
 

9. It is beyond the power of the IPC, in assessing and determining the development 
application for the Mine to:  
 

a. replace the legal requirement to hold a WAL with an offset arrangement;  
b. replace the legal requirement to hold a WAL with an offset of a harvestable right from 

other lands;  
c. replace the legal requirement to hold a WAL through pre-empting the decision of the 

Minister for Water or his or her delegate in relation to a Controlled Allocation Order; or  
d. replace the legal requirement to hold a WAL with some unknown, unspecified other 

mechanism determined in consultation with NRAR.  
 

10. Condition B12, of the recommended conditions, attempts to give effect to the proposed 

departure from the legal requirement to hold a WAL, it provides: 

Water Licences  

B12. The Applicant must obtain all necessary water licences for the development, including during 
rehabilitation and following mine closure, under the Water Act 1912 and/or the Water Management 
Act 2000 prior to the take of water occurring, or an alternative mechanism agreed by the 
Planning Secretary and DPIE Water. (my emphasis) 

11. It is highly likely that the latter part of the draft condition is not lawful. The IPC is not able 
to condition a proponent out of the law as it applies.   
 

12. The FAR seems to seek to justify the recommended departure from the legal requirement 
of obtaining a WAL by suggesting that the take is very minor and can be considered 
negligible. The Mine is being assessed as requiring a take of 10ML/year, which equates 
to around one fifth of the water source, and requires WCL to obtain a WAL. It is also 
relevant that DPIE Water seems to maintain its concern that water take is occurring as a 
result of historical mining activities.    

 

13. Exemptions do apply from the requirement to hold a WAL for some low-impact activities 

under certain circumstances, such as for basic landholder rights, including taking water 

for domestic use or stock watering and in relation to harvestable rights. However, mining 

activities are not considered low-impact activities and such exemptions from requiring a 

WAL when mining requires a water take of over 3 ML do not apply.  

 
3 Clause 7, Schedule 4 Water Management (General) Regulation 2011 
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14. As a final and related matter, the FAR at paragraph [57] states that:  

Under Section 4.42 of the EP&A Act, a number of other approvals are required, but must be 
substantially consistent with any consent granted for the project. These include: 
… 

Water access licences under the Water Act 1912 and/or the WM Act  

This is incorrect. Section 4.42 of the Environmental Planning and Assessment Act does 
not say this. A WAL is not an approval for the purposes of section 4.42 of that Act.   

15. If you have any questions about this advice please do not hesitate to contact me.  
 
Yours sincerely,  
 

 
 

Sue Higginson  

Solicitor  
 
16 October 2020 
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Extract of Department of Planning, Industry and Environment Secretary’s Final 
Assessment Report for the Russell Vale Underground Coal Mine Expansion Project 

Surface Water Licensing  

198. Under the WM Act, WCL is required to hold a surface WAL for predicted baseflow reductions 
within the Upper Nepean and Upstream Warragamba Water Source in accordance with the Water 
Sharing Plan for the Greater Metropolitan Region Unregulated Rivers Water Source 2011 (GMRUR 
WSP).  

199. WCL does not currently hold any licences for surface water use for the region. Based on 
maximum predicted loss of stream baseflow and reservoir leakage from all mining at Russell Vale, 
including the proposed mining in the Wongawilli Seam, WCL may require a WAL for up to 10.04 
ML/year.  

200. WCL indicate that there are currently 54 ML of water entitlements in the GMRUR WSP, which 
are held by two water access licence holders. DPIE-Water indicated that this represents a risk to WCL 
due to the limited entitlement and small number of licence holders to trade with. WCL has indicated 
that it is currently investigating trade options to acquire sufficient surface water entitlements. In the 
event that sufficient entitlement cannot be acquired via trading options, WCL has indicated that it 
would negotiate a range of alternative mechanisms with the NRAR and WaterNSW, including: 

• offset via apportionment from current groundwater entitlements;  
• offset of surface water basic landholder right for harvestable rights from WCL Freehold land 
within the GMRUR WSP;  
• direct controlled allocation by the Department/Minister of additional entitlement from the 
management zone under Section 65 of the WM Act; or  
• other mechanism to be determined in consultation with NRAR. 

201.The IEPMC recognises the need to update provisions for offsetting water loss from the catchment 
resulting from mining operations (see Appendix C – Recommendation 22). A key recommendation 
made by the IEMPC is that Government should ensure that sufficient water entitlements are retained 
by mines operating in the Special Areas to cover surface water losses resulting from mining- induced 
effects (Recommendation 15). The Department can confirm that Government is currently addressing 
the issue of surface water licensing in Special Areas.  

202. While the Department notes that there may be a requirement to account for the induced surface 
water take through appropriate regulatory mechanisms, both the Department and WaterNSW 
consider that the induced surface water losses associated with the project are very minor and can be 
considered negligible in the context of the catchment and the applicable water source. The 10 
ML/year is based on a maximum induced surface water take, is within the margin of error within the 
modelling and would not be able to practically measured against background fluctuations.  

203. The Department has held discussions with relevant agencies in relation to the surface water 
licensing situation and notes that alternatives and options exist outside of the licensing regime under 
the WM Act (as outlined above) that can appropriately regulate this matter.  

204. Accordingly, the Department has recommended a condition requiring WCL to obtain all 
necessary water licences for the project under the Water Act 1912 and/or the WM Act, or an 
alternative mechanism agreed by the Planning Secretary, DPIE Water and WaterNSW.   
 
 

 


