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STATE 

CALIFORNIA ENVIRONMENTAL QUALITY ACT 

CEQA (California Public Resources Code Section 21000 et seq.) was established by the state 

legislature to inform both state and local governmental decision-makers and the public about 

significant environmental effects of proposed activities (including impacts on biological resources), 

to identify ways to avoid or reduce significant adverse effects on the environment, and to disclose 

the reasons why a project is approved if significant environmental impacts would result. 

CALIFORNIA ENDANGERED SPECIES ACT 

The California Endangered Species Act (CESA) establishes the state’s policy to conserve, protect, 

restore, and enhance threatened or endangered species and their habitats. The CESA mandates 

that state agencies not approve projects that would jeopardize the continued existence of 

threatened or endangered species if reasonable and prudent alternatives are available that would 

avoid jeopardy. There are no state agency consultation procedures under the CESA. For projects 

that affect both a state and federal listed species, compliance with the federal ESA will satisfy the 

California act if the CDFW determines that the federal incidental take authorization is “consistent” 

with the CESA under Fish and Game Code Section 2080.1. For projects that will result in a take of a 

state-only listed species, the project proponent must apply for a take permit under Section 2081(b). 

STATE WATER RESOURCES CONTROL BOARD/REGIONAL WATER QUALITY CONTROL BOARD 

For waters of the State that are federally regulated under the CWA, the State Water Resources 

Control Board (SWRCB) [through its RWQCBs] must provide state water quality certification 

pursuant to CWA Section 401 for activities requiring a federal permit or license that may result in 

discharge of pollutants into waters of the United States. Where no federal jurisdiction exists over 

waters of the State, the SWRCB (through its RWQCBs) retains regulatory authority to protect water 

quality through provisions of the Porter-Cologne Water Quality Control Act through application for 

or waiver of waste discharge requirements. 

CALIFORNIA FISH AND GAME CODE 

NATIVE PLANT PROTECTION ACT  

The Native Plant Protection Act (FGC Sections 1900–1913) prohibits the take, possession, or sale 

within the state of any plants with a state designation of rare, threatened, or endangered (as 

defined by the CDFW). An exception in the act allows landowners, under specified circumstances, 

to take listed plant species, provided that the owners first notify the CDFW and give that state 

agency at least 10 days to retrieve the plants before they are plowed under or otherwise destroyed 
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(FGC Section 1913). Project impacts to these species are not considered significant unless the 

species are known to have a high potential to occur within the area of disturbance associated with 

construction of the proposed project. 

BIRD S  OF  PREY 

Under FGC Section 3503.5, it is unlawful to take, possess, or destroy any birds in the orders 

Falconiformes or Strigiformes (birds of prey) or to take, possess, or destroy the nest or eggs of any 

such bird except as otherwise provided by this code or any regulation adopted pursuant thereto. 

“FULLY PROTECTED” SPECIES 

California statutes also afford “fully protected” status to a number of specifically identified birds, 

mammals, reptiles, and amphibians. These species cannot be taken, even with an incidental take 

permit. FGC Section 3505 makes it unlawful to take “any aigrette or egret, osprey, bird of paradise, 

goura, numidi, or any part of such a bird.” FGC Section 3511 protects from take the following fully 

protected birds: (a) American peregrine falcon; (b) brown pelican; (c) California black rail; 

(d) California clapper rail; (e) California condor; (f) California least tern; (g) golden eagle; (h) greater 

sandhill crane; (i) light-footed clapper rail; (j) southern bald eagle; (k) trumpeter swan; (l)  white-

tailed kite; and (m) Yuma clapper rail. 

FGC Section 4700 identifies the following fully protected mammals that cannot be taken: (a) Morro 

Bay kangaroo rat; (b) bighorn sheep, except Nelson bighorn sheep; (c) northern elephant seal; 

(d) Guadalupe fur seal; (e) ring-tailed cat; (f) Pacific right whale; (g) salt-marsh harvest mouse; 

(h) southern sea otter; and (i) wolverine. 

FGC Section 5050 protects from take the following fully protected reptiles and amphibians: 

(a) blunt-nosed leopard lizard; (b) San Francisco garter snake; (c) Santa Cruz long-toed salamander; 

(d) limestone salamander; and (e) black toad. 

FGC Section 5515 identifies certain fully protected fish that cannot lawfully be taken, even with an 

incidental take permit. The following species are protected in this fashion: (a) Colorado River 

squawfish; (b) thicktail chub; (c) Mohave chub; (d) Lost River sucker; (e) Modoc sucker; 

(f) shortnose sucker; (g) humpback sucker; (h) Owens River pupfish; (i) unarmored threespine 

stickleback; and (j) rough sculpin. 

SENSITIVE VEGETATION COMMUNITIES 

Sensitive vegetation communities are natural communities and habitats that are unique, of 

relatively limited distribution in the region, or of particularly high wildlife value. These resources 

have been defined by various federal, state, and local conservation plans, policies, or regulations. 

The CDFW ranks sensitive communities as threatened or very threatened and keeps records of 
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their occurrences in the California Natural Diversity Database. The CDFW also identifies sensitive 

vegetation communities on its List of California Natural Communities Recognized by the CNDDB. 

Impacts to sensitive natural communities and habitats identified in local or regional plans, policies, 

and regulations, or by federal or state agencies, must be considered and evaluated under CEQA. 

SPECIES  OF  SPECIAL CONCERN  

Species of special concern are broadly defined as animals not listed under the CESA, but which are 

nonetheless of concern to the CDFW because they are declining at a rate that could result in listing, 

or historically occurred in low numbers and known threats to their persistence currently exist. This 

designation is intended to result in special consideration for these animals by the CDFW, land 

managers, consulting biologists, and others, and is intended to focus attention on the species to 

help avert the need for listing under the CESA and recovery efforts that might ultimately be 

required. This designation also is intended to stimulate collection of additional information on the 

biology, distribution, and status of poorly known at-risk species and to focus research and 

management attention on them. Although these species generally have no special legal status, they 

are given special consideration under CEQA during project review. Species of special concern are 

included in the list of Special Animals List tracked by the CNDDB.  

PORTER-COLOGNE WATER QUALITY CONTROL ACT 

The Porter-Cologne Water Quality Control Act defines waters of the state as any surface water or 

groundwater, including saline waters, within the boundaries of the state. The Regional Water 

Quality Control Boards protect all waters in their regulatory scope, but have special responsibility 

for isolated wetlands and headwaters. These water bodies have high resource value, are vulnerable 

to filling, and may not be regulated by other programs, such as CWA Section 404. The RWQCBs 

regulate waters of the State under the Water Quality Certification Program, which regulates 

discharges of dredged and fill material under CWA Section 401 and the Porter-Cologne Water 

Quality Control Act.  

Projects that require a USACE permit, or fall under other federal jurisdiction, and have the potential 

to impact waters of the State are required to comply with the terms of the Water Quality 

Certification Program. If a proposed project does not require a federal license or permit, but 

involves activities that may result in a discharge of harmful substances to waters of the State, the 

applicable RWQCB has the option to regulate such activities under its state authority in the form of 

waste discharge requirements or certification of waste discharge requirements. 

LAKE AND STREAMBED ALTERATION PROGRAM 

FGC Section 1602 requires any person, state, or local governmental agency to notify the CDFW 

prior to initiating any activity that would: (1) divert or obstruct the natural flow of or substantially 



Ord Mountain Solar  3.3 Biological Resources 

Environmental Impact Report 

San Bernardino County   

3.3-24 

change or remove material from the bed, channel, or bank of any river, stream, or lake; or (2) result 

in the disposal or deposition of debris, waste, or other material into any river, stream, or lake. The 

state definition of “lakes, rivers, and streams” includes all rivers or streams that flow at least 

periodically or permanently through a well-defined bed or channel with banks that support fish or 

other aquatic life, and watercourses with surface or subsurface flows that support or have 

supported riparian vegetation. 

NATURAL COMMUNITY CONSERVATION PLANNING ACT OF 1991 

The Natural Community Conservation Planning Act is aimed at conservation of natural 

communities at the ecosystem scale while allowing for compatible land uses. The CDFW is primarily 

responsible for implementation of the act, which is intended to allow comprehensive protection 

and management of wildlife species and provides for regional protection of natural wildlife 

diversity while allowing appropriate land development. 

CALIFORNIA NATIVE PLANT SOCIETY RARE OR ENDANGERED PLANT SPECIES 

Vascular plants listed as rare or endangered by the CNPS, but which have no designated status 

under state or federal endangered species legislation, are defined as follows: 

List 1B  Plants rare, threatened, or endangered in California and elsewhere 

List 2  Plants rare, threatened, or endangered in California, but more numerous elsewhere 

List 3  Plants about which more information is needed (a review list) 

List 4  Plants of limited distribution (a watch list) 

LOCAL 

SAN BERNARDINO COUNTY GENERAL PLAN  

The County’s General Plan contains the goals and policies that guide future development in San 

Bernardino County. The county is divided into three distinct geographic planning regions: Valley, 

Mountain, and Desert. The Desert Planning Region has two goals and policies: (1) to preserve open 

lands by working with the Bureau of Land Management and (2) to ensure that off-highway vehicle 

use is managed to protect environmentally sensitive resources. The following policies and goals 

that protect biological resources include:  

BIOLOGICAL RESOURCES ELEMENT 

GOAL CO 2  The County will maintain and enhance biological diversity and healthy 

ecosystems throughout the County.  
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Policy CO 2.1  The County will coordinate with state and federal agencies and departments 

to ensure that their programs to preserve rare and endangered species and 

protect areas of special habitat value, as well as conserve populations and 

habitats of commonly occurring species, are reflected in reviews and 

approvals of development programs.  

Policy CO 2.2  Provide a balanced approach to resource protection and recreational use of 

the natural environment.  

Policy CO 2.3  In addition to conditions of approval that may be required for specific future 

development proposals, the County shall establish long-term 

comprehensive plans for the County’s role in the protection of native 

species because preservation and conservation of biological resources are 

statewide, Regional, and local issues that directly affect development rights. 

The conditions of approval of any land use application approved with the BR 

overlay district shall incorporate the mitigation measures identified in the 

report required by Section 82.13.030 (Application Requirements), to protect 

and preserve the habitats of the identified plants and/or animals.  

Policy CO 2.4  All discretionary approvals requiring mitigation measures for impacts to 

biological resources will include the condition that the mitigation measures 

be monitored and modified, if necessary, unless a finding is made that such 

monitoring is not feasible. 

SAN BERNARDINO COUNTY COMMUNITY PLANS 

The County has prepared 14 community plans for individual areas of the county. Community plans 

identify land use goals and policies unique to those areas. These plans, which became effective on 

April 12, 2007, have the primary purpose of guiding the future use and development of land within 

the community plan area in a manner that preserves the character and independent identity of the 

community. Community plans focus on a particular community in the overall area covered by the 

General Plan. As an integral part of the overall General Plan, the community plans are consistent 

with the General Plan. The project site is in the Lucerne Valley Community Plan area. 

SAN BERNARDINO COUNTY DEVELOPMENT CODE 

The San Bernardino County Development Code implements the goals and policies of the General 

Plan. Development Code Section 88.01.060 is a subset of the Plant Protection and Management 

Code, which focuses on the conservation of specified desert plant species. The project site is in the 

County’s Desert Planning Region and would be required to comply with the Development Code.  
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DIVIS ION 2,  LAND  USE ZONING DISTRICTS AND  ALLOWED LAND  USES  

Chapter 82.11 (Biotic Resources Overlay) implements General Plan policies regarding the 

protection and conservation of beneficial rare and endangered plants and animal resources and 

their habitats that have been identified in unincorporated areas of the county. Biotic Resources 

Overlays are applied to areas that have been identified by a county, state, or federal agency as 

habitat for species of unique, rare, threatened, or endangered plants or animals or their habitats 

as listed in the General Plan. When a land use is proposed, or an existing land use is increased by 

more than 25 percent of disturbed area within a Biotic Resources Overlay, the land use application 

must include a biotic resources report, which identifies all biotic resources located on the site and 

those on adjacent parcels that could be impacted by the proposed development. The biotic 

resources report is also required to identify mitigation measures designed to reduce or eliminate 

impacts to the identified resources. 

DIVIS ION 8,  RESOURCE MANAGEMENT AND CONSERVATION  

Chapter 88.01 (Plant Protection and Management) includes regulations and guidelines for the 

management of plant resources in the unincorporated areas of the county on property or 

combinations of property under private or public ownership. The intent of Chapter 88.01 is to 

promote plant life in the county through appropriate management techniques, conserve the native 

plant life heritage, regulate native plant and tree removal activity, protect and maintain local 

watersheds, and preserve habitats for rare, endangered, or threatened plants and to protect 

animals with limited or specialized habitats. Chapter 88.01 requires the issuance of a permit prior 

to the removal of regulated trees and plants. 

BUREAU OF LAND MANAGEMENT WEST MOJAVE PLAN 

The West Mojave Plan is a habitat conservation plan and federal land use plan amendment 

implemented on BLM-administered public lands. The plan outlines the federal and state 

threatened and endangered species and sensitive plant and wildlife in the counties that fall within 

the plan’s purview, including San Bernardino County. These species include desert tortoise, 

Mohave ground squirrel, and nearly 100 other sensitive plant and wildlife species. Additionally, the 

plan includes a framework for conservations of natural communities in which these species reside. 

The West Mojave Plan also provides a streamlined program for complying with the requirements 

of the CESA and the ESA (West Mojave Planning Team 1999). The plan was originally envisioned as 

a Multi-Species Habitat Conservation Plan (MSHCP) and a land use plan amendment for BLM-

administered public lands. The habitat conservation plan component of the plan was not approved 

as part of this planning effort, but the West Mojave Plan serves as a land use plan amendment 

under the California Desert Conservation Area Plan for BLM lands. 
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The entirety of the project site falls within the boundaries of the West Mojave Plan. However, since 

the project site is on private lands, the West Mojave Plan is not applicable. 

DESERT RENEWABLE ENERGY CONSERVATION PLAN 

The purpose of the DRECP is to conserve and manage plant and wildlife communities in the desert 

regions of California while facilitating the timely permitting of compatible renewable energy 

projects. The DRECP is a collaborative effort developed under the California Natural Community 

Conservation Planning Act, the ESA, and the Federal Land Policy and Management Act (BLM 2015) 

and implemented on BLM-administered public lands. The DRECP does not provide habitat 

conservation plan/natural community conservation plan coverage for private lands in San 

Bernardino County. 

The project site is in San Bernardino County, which is one of the seven counties that the DRECP 

focuses on, and is located more specifically in the Lucerne Valley, which represents 6.5 percent of 

the DRECP Plan Area. The DRECP identifies Development Focus Areas, which are locations where 

renewable energy projects are covered and have potential for streamlined permitting approval. 

These areas have been determined by the DRECP, through data collection and analysis, to have 

minimal resource conflicts. The project site is in a Development Focus Area as shown on Exhibit 

3.3-4, Vicinity Map. Although the DRECP applies only to BLM-administered public lands, it provides 

valuable biological resource data and acts as a major guiding document for renewable energy 

projects; therefore, this EIR uses the available data to the greatest extent feasible. 

PROPOSED APPLE VALLEY MULTI-SPECIES HABITAT CONSERVATION PLAN 

The Town of Apple Valley is in the process of putting together a Draft MSHCP and Natural 

Community Conservation Plan (NCCP), which would cover approximately 169,000 acres, and 

provide conservation objectives for Natural Communities and Covered Species within the plan 

area. Since the Apple Valley MSHCP/NCCP has not been adopted, and because the proposed 

project lies outside of the plan area, data from the plan regarding identified wildlife linkages, is not 

included in this EIR. 
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Exhibit 3.3-5
°
Source: Dudek, Bing Imagery 2017, SCE 2016
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