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lagtruction Memoraundum No. 91-196
Expires 9/30/92 :

Tebruary 25, 1991
To: APOq

From: Director
Subject: Pasements Rescrved in Small Tract Act Leases snd Patenta

The isguc of regexrved righ%e-of-way (or coscmenta) on Small Tract Act leases
ov pateuts has becm the subject of debate for & number of ycars. There have
been numeroua Solicitor's Opinioms oa the gubject aa well ad court degislons.
This mcmorandum 1s an attempt to consolidate previously issucd guidauce and o
provide policy and procedure when Saall Tract Act tights-of-ways are
cucountexed.

BACRGROUND

The Small Tract Act, passed June 1, 1938, and auended June 8, 1954, did not
establish or reserve rights-of-way aloug the wundarics of leases ox patents.
The rights~of~-way first appeared in the smill tract leasc fowm azound 1945 and
werc intended to provide a corridor far access and utilicles to small tracta.,
-The lease form was amended im 1949 to specifically provide for maximum 33-foot
rightg~of-way. In 1950, the righr-of-way was first codified in 43 CFR 257 as
33 fgoet (Later changed to 50 feet) uzless otherwigse provided in the :
classification ord';.

Many times the cla#aification order was silcnt onu the issuc of vightg—of-vay
vhile at other timgs it created the opportundty for a public dedication of a
right-of-vay. Hoyever, therc was no comsiustent use of cthe classification
procedire. Therefore, small tract righta-of-way may or may not be identified
in a classificarion order and may be cncountered ouly as a leage provisien or
patent covenaunt.

DEDICATIONS

It 1s generally accepted that small tract rights-of-way are comamon law
dedications\to the public to provide ingreas and egress to the lesseea or
patentees and -to provide aacess for utility sérviceg, Coufusiou’arises as to
whan the righta~of-way attach to the land, the atatus of the righta-of-way
following terminatiom of & lease or a clasaificatlon ‘arder, and the uses which

are allowed within the rights—of-way under the authority of the Small Tract
Aet’
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1. Between 1938 and 1949 when the lesse form was changed to apecifically
provide for zights—of-way, . there were no common law dedications assoclated
with tho Small Tracr ace, Regervations of rights-of-wuy {n trgers

aubsequently patencad are addressed the same as other patent reservations.

-

2. From 1949 uncil che Small Tract Act was repealed in 1976, a Tight-of~way
aloag the borders of cach tract was availabdle for public use as provided in
the terms on the lease forw, the classification ordes, or through the
regulation requirementsa.l/ The Tight-of-way remaiged availadle as logg as
the lands were classified for small tract use. These rights~of-my were
determined' to be commou law dedlcations and had the effect of a publie
eagcaient, However, uncil acceptance by use of the eagement mode the
dedscation complete; the United Statas could revoke or modify the ‘offer to
dedfcate {n whole or in part. Said amother way, unless the coqmon law
Tlghts-of-way were actually used for & road or public utilitias to serve o
amall tract, the dedication disappeared with the termination of the
eleggificattion. To the extent that the common law dedications wexe &ceepted
thzough use-dy aspropriate parties prior to revocation of the classification,

those rights are protected by the provisions of 43 U.S.C. 1701(a) and
43 U.S.C. 1769.

CLASSIPICATION TERMINATION

1(a)." When small tract classifications are terainated, the common lew
-tight-of=way dedication d{sappears to the extemt that it W& not acceptad by
actual use. Those rights-of~vay on public lands within the’ classification
-boundaries snd along designated tract’ borders which have baen ysed for road or
utllities purposes remain under the authority of the Small Tract Act.
Referring to Illustration 1, lors 7, 8, 10, avd 14 weve patented under the
Smgll Tract Act and followiag terminmation of the classification, Lot 12 was
patented under PLPMA. The remaining lots were not patented and remain pudblic
landa. Prior to terwinarion of the classification, access toads were bullt
along the borders of lots 7 & 8, 13 & 14, 19 & 20, and along the borders of
lots 3& 4,9 & 10, 8 & 14, 9 & 15, aod 10 & 16 as fadicaced. The
congtruction of the roads dedicated the rights-of-way to public use. Within
the Tights—of-way 15 a waterline that serves the patented lands. Upon
termination of the classification, the road and waterlioe remain authorized
under the authority of the Small Traet Act.

(b). After vermisation of the clasgification, additi{onal rights~o0f-way uses
pay be made within the borders of the existing rights~of-way for roads agd
urilities that serve the small CTact patents witbout additional authorization
from the' United States. Referring te Illustration 1, a future sewerline that
will eerve the patented tracts @ay be comstructed within the existing

rights~of-way without addirfomal authorization or stipulations from the
Unitad States.

1/ 43 CPR 2730, Smsll Tract, waa removed from the CFK ia 1980. Prior ro 1980,
43 CPR 2731.6-2, Rights—of~way, read "The classification order may provide for
tighta~f-vay over each tract for ytreet and road purposes and for pudlic
utilities. If the classiflcation oxder doas aoet so provide, the right-of-wey
will be 50 feer along the boundaries of the trace,”
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2. Referzing to Illuatration 1, after verminatfon of the clasasfficacton, lot
12 {s patented under FLPMA authority. The road into lor 10 is propoacd to be
extended to provide access to lot 12. 4 Title V right-of~way is required for
the portion of the gew road on public lend crossing lots 11, 16, 17, and 18,
because the right to constzuct within the small traet casement terminated upon
the termination of the small tract classification, Authorization for the uew
road vhere 1t crosses lot 10 must be Secured from the private laudowner.

RIGHT—OF~WAY MANAGEMENT

1. 7The ioteat of the Small Track Act ctagements was to provide accogs and
utility accessibility to the affetted tracta. No apparent “public” purpose or
govexumesntal use was contemplated except to carTy, out the purpoaes of the
Small Tract Act to provide for intensive utilization of the public lauds.

" There was no intent to Teserve rights to the United States to collect revenue _
for che roads and utilftics coastructed. Therefore, rights-of~way authorized
under the Small Tract Act are reatal free.

4

%2+ BRoads or utilitlcs that cross public lznds. outgide the tract borders
(regardless of whether the rights-of-way serve the small tracts) ov ocher
facilitles congtructed within the tightswof-way, borders that do not sorve the
small gracts require & separate rights~of-way authorization. Referring to
JIllustration 1, the powerline that crosges lots 13 and 19 was authoerized under
eeparate authority because 1t is oytside the tract borders. In addition, a
proposal to comstTuct g erude oil plpeline within the rvights-of~way ig not
routhorized under the Srall Tract Act and a separate authorization is required
whete the pipeline crosses lots 13, 19, and 20.

3. Upon issuance of ¢ small tract patecal, the Secretary is deprived of all

rights to the lands except those specifically reserved to the United Staces. B
Uader a common law dedfcation, fee title 1lies with the owner of the land

subject to the easemcnt of the pyblic Eor the uge of the land., The goverament
transfers all i1ca interest f{u and Jurisdiction over the lands as completely as

1f che patent had been wade subject to & right-of-way in favor of a namad

‘holder of such vight-of-way. The govermmeat has no legal power, except under

eminent domain proceedings for some governmental purpose, to climinate thig
restriction from tke patent. .

4. Rights—of~way in comnection with clagsified but vnpatented small tracts
may be used for the coastruction of roads and utilities to gerve patented
small tracta without the neccessity of a formul grant from the United States.

5. Oace righcs-Of—wuy become dedicated public cagementa through use by the
public, the dedicatiou may be abandoned oply by proper authority pursuaat’ to
due course of law. In most cases, the proper authority is the county or the
city govermment. If {t becoumes desirable to abandon aa existing amall tract
easement ou public lands, comtact Che appropriate local govermment for
asslistance. Using Illustration 1, a road was constructed along the borders of
lots 3 & 4 and 9 & 10 to provide access to a swall tract leasc iam lot 4. '
Although the lease wag abandoued, the construction of the road prior to
termination of the clasaification dedicated the road 23 a public casement.

Unleos the road 1s nceded for public accesa, the local goverament should be
contacted for abandoument of the public eascment, °



Bacause ¢f the conmfusion created by swall tract easements, fleld offices
should encourage axisting swmall tract tights—of-way usaers and thosa that would
congtuct futuzre Somall Tract Act authorized facilities om public land to apply
for authorizacion under FLPMA and to make every effort to get existing

Small Tract Act rights-of way platted to the public land rccoxda.

Queations should be directed to Jim Paugh at FTS 268-4200.

0\ I
Michael J. Penfold
Assistant Dircctor for Land and Reanewable Resources

1 Attachmaat g '
1 Illuseracioun (1 p)
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cputy County Counsel /%MTN§§
TO LARRY COTTON County of San Bernardino
County Surveyor
SUBJECT RESERVATIONS FOR RIGHT~OF~WAY IN U.S. LAND PATENTS

12:1367000 Rev. 9/85

This memo is in response to a request for our opinion on the
issuc of whether the County can accept rights-of-way reserved in
U.S. land patents for public use or legal access. Accompanying
said memo were several examples of U.S. land patcents which
reserved rights-of-way for roadway and public utility purposes.

In reviewing the U.S. land patcnts, they all appeared to be
created under the authority of the Small Tract Act adopted by
congress June 1, 1938 (subsequently amended) and eventually
repealed in 1976. Accordingly, this opinion is limited only to
those reservations and land patents granted under the authority
of the Small Tract Act. .

Rescarch on this matter indicated that there are no California
cases vhich discuss the nature of rights-of-way rcscrved under
the Small Tract Act., However, we found at least two Arizona
cases which appear to be persuasive on the issue and upon which
we' base our opinion. These out-of-state cases analyze the issue
in part on federal statutes, fcderal case law and federal
requlations, and in part on Arizona statutes and common law in-~
relation to real property and deeds. Where the cases rely on
state law, we find that such law is consistent with California
law in the nature of real property and deeds in general. For
your convenience, I am attaching copies of these cases.

Based upon our research, it is our opinion that rights-of-way for
public road and utility purposes reserved in land patents
authorized undex the Small Tract Act constitute legal rights-of-
way for those entitled to use them, i.e., thc public and utility
companies. Moreover, since they are reservations rathexr than
offers of dedications or something similar, there is no

requirement of acceptance by the public or by a governmental
agency.

In reviewing reservations in land patents, keep in mind that not
all reservation may be c¢ffective. Only those reservations which
the government is authorized .to make will be upheld by the
courts. More particularly, in respect to the Small Tract Act,
the Secretary of Interior has promulgated xules and regulations
concerning the extent of reservations that can be made in land
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batents, Typically land patents which reserve between 33 and 50
feet along the boundarijes of a tract of land are authorizeqd by
the Secretary. There have been instancesg in the State of Alaska
where reservations other than these have .been imposed upon lang
patents which were held ineffective by the courts,

Therefore, We need to analyze each U.S5. patent to ensure:

1. That the Patent was authorizegd by the Small Tract Act

2, The rights of way in question are between 33 ang 50 feet

Should you have any questions, please do not hesitate to contacy
the undersigned.

ALAN k. MARKS
County Counscel

c%é%é{g}mo | .,

Deputy County Counsel

CSSs:jif
mCotton
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