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November 26, 2018 

U.S. Army Corps of Engineers 
Planning Division 
Environmental Branch 
P.O. Box 4970 
Jacksonville, FL 32232-0019 
CESAJ-MiamiHarbor@usace.army.mil  

Terri Jordan-Sellers, Regional Technical Specialist 
U.S. Army Corps of Engineers 
Jacksonville District 
701 San Marco Boulevard  
Jacksonville, FL 32207 
terri.jordan-sellers@usace.army.mil 
           
Via E-mail and Post 
 
Re:  NEPA Scoping Document for the Miami Harbor Navigation Improvements Study, 

Miami-Dade County, Florida -- noticed in a letter dated 11 October 2018 

Dear Ms. Jordan-Sellers, 
 

Thank you for the opportunity to submit scoping comments on the National Environmental 
Policy Act (“NEPA”) document that the U.S. Army Corps of Engineers (“Corps”) is preparing in 
order to evaluate the feasibility and potential effects of the Miami Harbor Navigation Improvement 
Study (“Port of Miami Project”) in Miami, Florida. The Port of Miami Project will dredge and 
deepen the channels in and around the Port of Miami. These areas are also directly adjacent to or 
on top of areas that support a thriving population of coral colonies and in highly protected areas 
within the Biscayne Bay Aquatic Preserve.  

The Florida reef tract and Biscayne Bay are vital to the well-being of the Florida reef tract 
and the nation’s marine resources, as well as nearby residential communities, recreational diving 
operations, the commercial and recreational fishing industry, and numerous tourism-related 
businesses.  
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Both of these areas are also suffering from long-term declines due to climate change and 
other stressors, as well as recent widespread coral mortality due to prior dredging, a regional 
disease outbreak, and a massive seagrass die off, respectively.1 Due to the risks the project presents 
to nearby sensitive environments and damage that transpired during the recent Miami Harbor 
expansion project, we have serious concerns about this proposed new dredging project. We also 
question the necessity of the project so soon after the last $200+ million expansion project. 

Coral reefs around the world are in a state of emergency. They are dying and disappearing 
due to rising ocean temperatures, ocean acidification, disease, and other threats. From 2015-16, 
record temperatures produced the largest mass bleaching event for corals worldwide. 2  An 
estimated 70% of corals worldwide are expected to be affected by global warming, even in the 
best-case projections.3 The Florida Reef Tract and Caribbean corals have been particularly hard-
hit with precipitous declines over the last several decades. Notably, coral cover has declined by 
over 80% since the 1970s4 and probably even more so in recent years. 

 
 The repeated dredging at Port of Miami has the potential for further widespread and 

significant impacts on the ecological and economic resources of Miami and nearby coral reef 
ecosystems. Our analysis of contractors’ data regarding the impacts from the last dredging at the 
Port of Miami are being prepared for peer-reviewed publication,5 and we find that: (1) the dredging 
plume spread up to 10 km from the channel, (2) almost one ton per meter square of fine sediment 
was dropped on monitoring areas near the channel, (3) there was an over 80% decline in small 
corals (1-2 cm), an over 50% decline in corals 3cm near the channel and in total we estimate that 
over 560,000 corals were lost, and (4) areas 1-2.5 km from the channel also suffered severe 
sediment-related impacts. The impacts listed above were dredging-related and were not caused by 
the regional disease outbreak. The expert agency on marine resources, the National Marine 
Fisheries Service (“NMFS”), similarly concluded that approximately 95% of the area that they 
surveyed out to 700m from the channel on the northern middle reef near the Port of Miami shipping 
channel was no longer suitable habitat to support coral post-dredging. They also concluded that 
parts of the reef would never recover naturally.6  None of these impacts were anticipated by the 
Corps and only “temporary and insignificant” sedimentation impacts in an 150m area adjacent to 
the channel were permitted. 

Additionally, three unusual mortality events were observed adjacent to and during the Port 
of Miami dredging from 2013-2015: 1) a coral disease outbreak; 2) a significant seagrass die-off 
                                                           
1 Staletovich, Jenny. 21 April 2017. Miami Herald 
<https://www.miamiherald.com/news/local/environment/article145863444.html> 
2 Hughes, T.P., et al. (March 16, 2017), Global Warming and recurrent mass bleaching of corals, Nature, Vol. 543, 
pp. 373- 77; U.S. Coral Reef Task Force Strategy, FY2016-2021, Walton et al. 2018, Frontiers in Marine Science. 
https://doi.org/10.3389/fmars.2018.00323 
3 Id. 
4 Gardener, et al. (Aug, 15, 2003), Long-term Region-wide Declines in Caribbean Corals, Science 301(5635): 958-
960. 
5 R. Cunning et al. (in prep). 
6 NMFS (April 2016), Examination of Sedimentation Impacts to Coral Reef along the Port of Miami Entrance 
Channel, December 2015, Final Report, at 1, 47, 51 (Ex. UU to Reef Guard Statement of Material Facts) 
(categorizing impacts to 6.6 acres as “very severe” and stating, “Hardbottom in the area characterized as very severe 
is not functioning as recruitment habitat for corals, including staghorn corals.”) (Finding low to very severe impacts 
on 158.5 acres of reef out of a total of 167 acres surveyed (158.5/167 = ~95%) (Table 7)). 

https://www.miamiherald.com/news/local/environment/article145863444.html
https://doi.org/10.3389/fmars.2018.00323
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event; 3) a dolphin mortality event. Even since the conclusion of this recent dredging project, coral 
reefs have continued to suffer severe losses numbering in the tens of millions due a lethal and 
widespread coral disease, which is believed to have started nearby the Port Miami during the start 
of the dredging.7 The Corps must fully explore whether there was any synergy between this disease 
outbreak and dredging. Similarly, a seagrass die-off was triggered in Biscayne Bay at this same 
time and also near where dredge spoils were deposited. The Corps must fully explore whether the 
dredging in any way contributed to this seagrass die-off. A concomitant unusual dolphin mortality 
was also observed by NOAA. The Corps must fully explore whether this was in anyway related to 
dredging activities. The Corps must also explore whether these three unusual high mortality events, 
which are still ongoing in some cases, were linked to one another and/or the nearby dredging 
activity, contamination or pathogenic release from dredge spoil, or by another causative chain of 
events. 

While the Corps may view these mortality events as conveniently reducing pre-project 
baselines of protected resources, in reality this means that the risks of future impacts from dredging 
are now even higher. Further unpermitted damage in these areas again could mean the final death 
knell for these habitats, causing great harm to the nation’s resources. The risks of further impacts 
must be fully vetted and considered and should be included any cost-benefit analyses. 

However, perhaps most importantly for this scoping process and as the Corps 
acknowledged in the fact sheet distributed at the public scoping meeting, the full scope of the 
damage from the last harbor deepening has not yet been fully assessed by FDEP or by NOAA. A 
mitigation plan for unpermitted impacts has not yet been developed or implemented. Therefore, it 
is premature to scope an environmental assessment for a new dredging project in the region until 
the public has had the opportunity to understand the impacts from the last dredging at the Port of 
Miami.  

The fundamental purpose of a NEPA analysis is to force the decision-maker to take a “hard 
look” at a particular action before the decision to proceed is made. The agency must consider it’s 
need for that action, the associated environmental consequences, and the availability of more 
environmentally benign alternatives that may substitute the action.8 This “hard look” requires 
agencies to obtain high-quality information and accurate scientific analysis. 9 If there are not 
sufficient data available, the agency must follow the requisite procedure for addressing or 
evaluating the impacts in view of incomplete or unavailable information.10  

 
“General statements about possible effects and some risk do not constitute a hard look 

absent a justification regarding why more definitive information could not be provided.”11 The law 
is clear that the environmental analysis must be a pre-decisional, objective, rigorous, and neutral 
document, not a work of advocacy to justify an outcome that has been foreordained. 

 

                                                           
7 Precht et al. 2016 Scientific Reports. 
8 See 40 C.F.R. §§ 1500.1(b), 1502.1; Baltimore Gas & Electric v. NRDC, 462 U.S. 87, 97 (1983). 
9 See 40 C.F.R. § 1500.1(b). 
10 Id. § 1502.22. 
11 Klamath-Siskiyou Wilderness Center v. Bureau of Land Management, 387 F.3d 989,994 (9th Cir. 2004) (quoting 
Neighbors of Cuddy Mountain v. United States Forest Service, 137 F.3d 1372, 1380 (9th Cir. 1998)). 
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Agencies are further required to identify their methodologies, to indicate when necessary 
information is incomplete or unavailable, to acknowledge scientific disagreement and data gaps, 
and evaluate indeterminate adverse impacts based upon approaches or methods “generally 
accepted in the scientific community.”12 Finally, NEPA does not “permit agencies to falsify data 
or to ignore available information that undermines their environmental impact conclusions.”13 
Thus, the Corps’ review must be thorough and the agency may not “sweep[] negative evidence 
under the rug.”14   

NEPA requires agencies to identify the direct, indirect, and cumulative impacts of a 
proposed action. Cumulative impacts are impacts from “past, present and reasonably foreseeable 
future actions regardless of what agency (Federal or non-Federal) or person undertakes such other 
actions.15 “Cumulative impacts can result from individually minor but collectively significant 
actions taking place over a period of time.” 16  “Effects” or “impacts” (synonymous) include 
“ecological (such as the effects on natural resources and on the components, structures, and 
functioning of affected ecosystems), aesthetic, historic, cultural, economic, social, or health, 
whether direct, indirect, or cumulative.”17  

 
An agency is required to take the requisite “hard look” not only at the direct and indirect 

impacts of a project, but also at the cumulative effects.18 In a cumulative impact analysis, “general 
statements about possible effects and some risk do not constitute a hard look. . . . The cumulative 
impact analysis must be more than perfunctory; it must provide a ‘useful analysis of the cumulative 
impacts of past, present, and future projects.”19 The cumulative impact analysis must also include 
an assessment of potential interrelated impacts to the natural or physical environment.20  

 
The Corps must therefore properly and fully include all the other actions affecting coral 

reefs in the area and consider the impacts any future project will have as compounded by these 
other stressors.  In light of these circumstances, we firmly assert that any NEPA process to explore 
a subsequent dredging project near the Florida Reef Tract or in Biscayne Bay must fully 
incorporate lessons learned and best available science from prior dredging at the Port of Miami, 
the planned dredging at Port Everglades, as well as changes in regional circumstances. To date, 
however, the damage that the Corps’ dredging caused in Miami has still not been fully assessed 
by DEP or by NOAA, and no mitigation plan for unpermitted impacts has yet been designed or 

                                                           
12 40 C.F.R. §§ 1502.22(2), (4), 1502.24. 
13 Hoosier Environmental Council v. US Department of Transportation, 2007 WL 4302642, at *13 (S.D. Ind. Dec. 
10, 2007). 
14 National Audubon Society v. Department of the Navy, 422 F.3d 174, 194 (4th Cir. 2005). 
15 40 C.F.R. § 1508.7. 
16 Id. 
17 40 C.F.R. § 1508.8. 
18 Florida Wildlife Federation v. U.S.  Corps of Engineers, 401 F. Supp. 2d 1298, 1326 (S.D. Fla. 2005); see also 
Soda Mountain Wilderness Council v. Norton, 424 F. Supp. 2d 1241 (E.D. Cal. 2006) (“[A] cumulative impacts 
analysis must include ‘some quantified or detailed information’ since without such information it is not possible for 
the court or the public to be sure that the agency provided the hard look that is required of its review.”). 
19 Muckleshoot Indian Tribe v. U.S. Forest Serv, 177 F.3d 800, 810 (9th Cir. 1999). 
20 40 C.F.R. 1508.8; see e.g., Wyoming v. U.S. Dept. of Agric., 661 F.3d 1209, 1251 (10th Cir. 2011) (explaining that 
a cumulative impacts analysis must consider all of the effects listed at 40 C.F.R. 1508.8); 40 C.F.R. § 1508.14 (when 
“economic or social and natural or physical environmental are interrelated,” then the NEPA analysis must discuss 
“all of these effects on the human environment.”). 
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implemented. It is therefore a necessity for the Corps to delay the NEPA process for this project 
until these impacts have been formally evaluated, any necessary mitigation has been completed, 
and a review of best available science has been completed. Another public scoping period should 
be held at a time when the public can fully evaluate the damage assessments and findings of the 
expert agencies. After the damage assessment has been completed, we will submit detailed 
recommendations for scoping and future monitoring, mitigation, enforcement, and minimization 
measures that should be implemented if the project should be contemplated at that time. Any 
decisions made before this assessment is available are inherently immature and inappropriate 
under NEPA. 

On behalf of our organization and our members, all of whom have a longstanding interest 
in the protection and wise stewardship of Florida’s marine resources and coast, thank you for 
considering our comments.  

 

Regards, 

 

Rachel Silverstein, Ph.D. 
Executive Director and Waterkeeper 
Miami Waterkeeper 
(305) 905-0856 

 rachel@miamiwaterkeeper.org 
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