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1. Miami-Dade Reef-Guard Association, Inc. is a Florida not-for-profit corporation. Its 

mission is the protection of natural reefs off the coast of Miami-Dade County. Reef-Guard has 

approximately 500 members, a substantial number of whom use and enjoy Miami’s reefs, 

including areas near the Miami Harbor Channel (the “Channel”) at the Port of Miami. The 

interests of Reef-Guard and its members are adversely affected by the degradation of these reefs. 

Exh. A.1  

2. On May 22, 2012, the Florida Department of Environmental Protection (“FDEP”) 

issued the Corps a dredging permit to deepen and widen the Channel. See generally Exh. B. The 

“Outer” portion of the Channel extends from the cut between Miami Beach and Fisher Island 

(commonly known as “Government Cut”) approximately 2.3 miles east into the Atlantic Ocean. 

Id. at 6; see also Exh. C at 111 (for an aerial photo of the Port of Miami and Channel sections).  

The FDEP permit authorized the deepening of the entire 2.3-mile Outer Channel by eight feet, 

from 44 to 52 feet deep.  Exh. B at 5.  The Outer Channel bisects two living reef systems, the 

Outer Reef and the Middle Reef, and other live “hardbottom” areas that support various forms of 

corals and other sea life. See Exh. C at 112, and Exh. D at 121 (for a depiction of the Channel in 

relation to the reefs and hardbottom).   

3. The National Marine Fisheries Service (“NMFS”) listed the staghorn coral (Acropora 

cervicornis) as a threatened species under the Endangered Species Act (“ESA”) in 2006.  See 71 

Fed. Reg. 26852 (May 9, 2006). Among the myriad threats NMFS cited as supporting listing 

were the “threatened destruction, modification, or curtailment of [the species’] habitat,” 

including from an “increasing variety of maritime construction and development activities.”  Id. 

at 26857.  NMFS enumerated various “types of activities” that are most likely to result in a 

“take” under the ESA, including “[h]arm to the species’ habitat resulting in injury or death of the 

species,” and, specifically, “dredging, and disposal activities, that result in direct deposition of 

sediment on corals … .”  73 Fed. Reg. at 64275 (emphasis added). These coral are “characterized 

by staghorn antler-like colonies with cylindrical, straight, or slightly curved branches” and 

commonly found in “vast fields (thickets)” as recently as the 1970’s.  73 Fed. Reg. 72210 (Nov. 

                                                 
1 Reef-Guard will file the Exhibits (“A through “WW”) in a separate Appendix with each page 
consecutively Bates-numbered from “RG_000001” through “RG_001451.”  Reef-Guard’s citations to 
Exhibit page numbers in this Statement of Facts are to the Appendix Bates numbers (not to page numbers 
on the original documents, if any) but with the “RG” prefix and unnecessary zeros removed.   
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26, 2008).  Today, staghorn corals typically exist as isolated colonies or small clusters of 

colonies called “thickets”. Id. Staghorn coral is found off the coast of South Florida, and the 

entire area surrounding the Outer Channel has been designated under the ESA as “critical 

habitat” for staghorn coral. 50 C.F.R. § 226.216. “Critical habitat” is defined as a geographic 

area containing the physical and biological features essential to the survival of the species. ESA 

Section 3(5), 16 U.S.C. § 1532(5).  Staghorn coral reproduce both asexually and sexually.  

Asexual reproduction occurs when coral branches break off and attach to exposed hardbottom, 

where the fragment continues to grow.  Sexual reproduction occurs by broadcast spawning into 

the water column where coral larvae develop and eventually settle on the bottom.  According to 

NMFS, “the physical feature essential to the conservation of elkhorn and staghorn corals is: 

substrate of suitable quality and availability to support larval settlement and recruitment, and 

reattachment and recruitment of asexual fragments.” 50 C.F.R. § 226.216(a). NMFS defines  

“Substrate of suitable quality and availability” as “natural consolidated hard substrate or dead 

coral skeleton that is free from fleshy or turf macroalgae cover and sediment cover.” Id. 

Sediment accumulation on exposed hardbottom impedes asexual and sexual reproductive success 

by preempting available substrate for successful fragment and planktonic larval attachment.  

Exh. E at 155, 162 & 172.  

4. NMFS is the agency charged by Congress to administer the ESA with regard to 

staghorn coral. Section 7(a)(2) of the ESA requires that the Corps shall ensure that any action it 

carries out is not likely to jeopardize the continued existence of staghorn coral or result in the 

destruction or adverse modification of its critical habitat.  Section 7(a)(2) also requires the Corps 

to consult with NMFS when it determines that a proposed action "may affect" staghorn coral or 

designated critical habitat. Consultation is normally concluded after NMFS determines that the 

action is not likely to adversely affect listed species or critical habitat or issues a Biological 

Opinion (“BiOp”) that states the amount or extent of incidental take of the listed species that may 

occur, develops measures to reduce the effect of take, and recommends conservation measures to 

further conserve the species. Exh. E at 146.  Under certain circumstances, following issuance of 

a BiOp, an agency may be required to reinitiate consultation with NMFS. “Reinitiation of formal 

consultation is required and shall be requested…(a) if the amount or extent of taking specified in 

the incidental take statement is exceeded; (b) if new information reveals effects of the action that 
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may affect listed species or critical habitat in a manner or to an extent not previously considered; 

… .” 50 C.F.R. § 402.16 (emphasis added).      

5.  In May 2010, the Corps’ contractor counted the staghorn corals within 150 meters of 

the north and south sides of the Outer Channel. The survey was limited to 150 meters based on 

the Corps’ representation that impacts to the corals from the dredging would be limited to within 

150 meters of the Channel. Exh. E at 170. Thirty-one staghorn coral colonies were identified in 

the 150-meter area. Exh. D at 120. 

6. The Corps provided the May 2010 staghorn survey to the NMFS in 2011 as part of 

the then ongoing ESA Section 7 consultation between NMFS and the Corps regarding the Port of 

Miami dredging project. The Corps represented to NMFS that the 31 colonies were the only 

staghorn coral colonies in the project “action area.” Exh. E at 153. The “action area” is defined 

as all areas directly or indirectly affected by the dredging. Id.  at 149. 

7. On September 8, 2011, NMFS issued the Corps its Biological Opinion (“2011 

BiOp”). Exh. E.  The 2011 BiOp concluded that the dredging was likely to adversely affect 

staghorn coral and its designated critical habitat but would not jeopardize its continued existence 

or permanently adversely modify its critical habitat. This conclusion was based, in part, on 

information supplied by the Corps that dredge-related sediment impacts would be “localized,” 

“temporary,” and “insignificant.” Id. at 173.  

8. NMFS expected that all of the 31 staghorn coral colonies identified by the Corps 

within the 150-meter survey area “could be lethally taken during dredging if not relocated” as a 

result of dredging, anchor placement and cable drag. Exh. E at 170. Therefore, the 2011 BiOp 

included an Incidental Take Statement (“ITS”) authorizing the Corps to “take” the 31 colonies 

identified in the May 2010 survey and to transplant them outside the 150-meter area.  Of the 31 

colonies to be transplanted, and in recognition that some of the corals would not survive 

transplantation, NMFS authorized five of the 31 colonies to be taken lethally through mortality 

associated with transplantation. Id. at 178.  The ITS did not authorize the taking of any staghorn 

corals by dredge-related sedimentation or by any other means. Id.; Exh. F at 193. 

9. In late September 2013, one month before the planned start of dredging, the Corps 

directed its contractor to find the 31 staghorn coral colonies identified in the May 2010 survey to 

begin the relocation work. Rather than finding 31 colonies, however, the Corps’ contractor 
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identified 243 colonies in just over half of the 150-meter indirect impact area on the Middle Reef 

before the contractor stopped counting and discontinued the survey. Exh. G at 202.   

10. The discovery of 243 staghorn coral colonies created a problem because the Corps’ 

contract specifications required the contractor to relocate all staghorn colonies locate within 150 

meters of the Channel and only 31 colonies were anticipated. Exh. G at 202. 

11. The Corps contacted NMFS regarding the discovery of the additional staghorn corals, 

but at the time most NMFS’ staff were on furlough status as a result of the government 

shutdown. Exh. G at 202. When reached on an “informal call” and in an “informal discussion” 

via telephone on Friday, October 4, 2013, however, a NMFS representative recommended that 

the Corps relocate up to 40 staghorn colonies found within 50 feet of the Channel and to monitor 

the remaining staghorn colonies left in place for any potential effects associated with 

sedimentation. Id. NMFS also recommended that the Corps reinitiate formal consultation under 

ESA Section 7 once the shutdown ended. Id.  This arrangement allowed the Corps to move 

forward and “prevent delays in the project.” Id.  The Corps confirmed that “when NMFS returns 

from furlough, [the Corps] will reinitiate consultation…” Exh. H at 278. After October 2013, the 

Corps did not follow up with NMFS again on the status of the consultation until March 28, 2014. 

Exh. I.  

12. Thirty-eight staghorn coral colonies found within 100 feet of the Outer Channel were 

subsequently relocated. Of those, 17 colonies were relocated 261 meters north of the Channel 

and 21 colonies were relocated 413 meters south of the Channel. At the time, the Corps believed 

these distances were sufficiently outside the footprint of the project to avoid impacts from the 

dredging. Exh H at 210. A follow up study found that between six months and one year after 

relocation, over 86% of the staghorn colonies transplanted to the north side of the Channel 

suffered an increase in partial or total mortality, compared to 38% of colonies on the south side, 

which experienced less sediment stress due to the direction of the current. Exh. J at 336. 

13. The Corps never completed the survey of staghorn corals located within 150 meters 

on the north side of the Channel at the Middle Reef. Exh. K. at 414-16. 

14.  Dredging began in November 2013. Exh. K at 397.  In the Outer Channel, the Corps’ 

contractor used a “cutter-head” dredge, which consists of multiple blades rotating around a 

suction intake that looks similar to an eggbeater around a vacuum pipe.  Exh. L (with diagrams); 
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Exh. M at 520-22 (with diagrams).  The eggbeater cut into the ocean floor while powerful 

vacuum pumps sucked the dredged material, consisting of chopped rock and sediment mixed 

with water in a slurry, through pipes to a “spider barge” which, in turn, distributed the slurry into 

scows (also known as hopper barges).  Exh. L at 505-07; Exh. M at 520-513; Exh. N at 556 & 

560 (photos); Exh. O at 564 (photos).  Once the scows were full, the Corps’ contractor towed 

them out the Channel to an offshore disposal site where the contractor dumped the dredged 

material. See Exh. N & Exh. O; see also Exh. E at 147-48; Exh M at 521.  From November 

2013 until August 2014, the Corps allowed its contractor to overflow sediment-laden slurry from 

the tops of the scows to make more room for rock and thereby reduce the number trips off shore 

and scows needed on site. Exh. P at 573; Exh. Q at 604-05; Exh. R at 690 & 694. The sediment 

in this overflow was carried by the current and eventually settled on the bottom.  See Exh. N; 

Exh. O; Exh. S; Exh. T; Exh. U.  Even after overflowing the scows during the loading process, 

the Corps’ contractor continued to overflow slurry from the scows while towing them out the 

Channel adjacent to the coral reefs. Exh. Q at 606; Exh. V. Overflow from the scows was a 

significant source of sedimentation during the project. Exh. Q at 605.  By the time the physical 

dredging component of the project was completed, the Corps’ contractor had dredged over 5 

million cubic yards of rock and sand from the Miami Harbor Channel. Exh. W at 995. 

15. Almost immediately after dredging started, the Corps’ contractor reported finding 

sediment-stressed corals near the Outer Channel.  For example, in a February 6, 2014 Weekly 

Offshore Coral Stress and Sediment Block Compliance Report (an FDEP-mandated survey not 

including staghorn corals), the contractor described dredge-related sediment impacts on corals 

observed in mid-January as follows: 

[C]oral stress values were significantly different than comparable reference sites 
Table 2). R2S1 and R2N1 included significantly higher mucus production, polyp 
extension and sediment accumulation than coral colonies at respective reference 
sites. The sediment observed at R2S1 and R2N1 is a fine, soft sediment and may 
be attributable to the dredging operation. 
  

Exh. X at 1000. One week later the Corps was again told by its contractor that corals where 

exhibiting sediment stress that the contractor suggested was dredging related. The report states: 

All southern sites exhibited significantly higher…stress levels than HBSC1, the 
southern reference site. Permanently marked corals at the southern channel-side 
sites were documented by scientific divers as covered by fine sediment, having 
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extended polyps and exuding mucus at significantly higher frequency than corals 
at HBSC1…. Several corals at HBS3 are partially buried by sediment. Fine 
sediments on the benthos at these southern sites may be due to [dredging] activity, 
which was closest to HBS2 for six days in Week 11…. 
 

Id. at 1010-11. 

16. The Corps did not begin to specifically monitor sediment impacts on the hundreds 

of staghorn corals colonies it failed to relocate within 150 meters of the Channel, as NMFS had 

requested in October 2013, until August 22, 2014, over nine months after dredging started. Exh. 

G at 202; Exh. H at 208. 

17. In response to reports of sediment stress and large turbidity plumes, in early July, 

2014, the Miami-Dade County Division of Environmental Resources Management (“DERM”) 

sent a team of biologists to dive the Channel and adjacent areas to evaluate the condition of the 

corals and hardbottom habitat. They found areas of the reef heavily covered with dredge related 

sediments and dead and dying corals. For example, DERM wrote: 

Site B. This site is a shallow ridge reef located approximately 90ft north of the 
Government Cut channel. This site is in 24 ft of water. The reef supports numerous 
octocoral species, boulder scleractians, and sponges. Wide view photographs were 
not possible due low visibility associated with a turbidity plume present at the time 
of the inspection. Turf algae was not exposed and ~ 1-2cm layer of fine sediment 
and/or clay was measured on hardbottom and partially buried scleractinians. Heavy 
sedimentation was observed on scleractinians, octocorals, and sponges. Many 
scleractinian colonies were mostly covered by sediment with only the higher relief 
center of the colonies exposed (Figure 6A, C, E). Wafting accumulated 
sedimentation from the colonies revealed recent mortality (~30-70% of coral 
skeleton along colony edge) on many scleractinians. 
 

Exh S at 941. 

18. In response to the DERM report, FDEP sent a team of State scientists to 

inspect the corals beginning on July 22, 2014. In their report, the FDEP scientists 

described widespread dredge-related sediment impacts to all types of corals including 

total and partial mortality.  FDEP concluded that the sediment will continue to kill larval 

corals long into the future by precluding them from attaching to the hardbottom: 

The character of the impact indicates that it was recent. Large areas of hardbottom 
were covered with 1 cm to 14 cm [.39 to 5.5 inches] thick layer of fine sediments 
(visually silt and clay, with some mixture of fine sand at the monitoring stations.) 
Such sediment cover is not characteristic for the hardbottom of this area (DEP 
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staff pre-construction observations; pre-construction survey at monitoring 
stations). The sedimentation was observed during dredging activity (DERM 
reports). 
 
*** 
The observed sediment cover has had a profound effect on the benthos. There 
were no scleractinian or octocoral recruits or juveniles less than 3 cm in 
maximum dimension observed along the assessment transects at the Inner and 
Middle Reefs; other small benthic organisms of the same size were also buried 
under the sediments. The survival of impacted scleractinian corals and octocorals 
in size class < 10 cm is highly unlikely; according to our observation, the 
sediment layer has resulted in anoxic conditions. Larger size classes of 
scleractinian corals, octocorals, and sponges were also adversely affected by 
project-related sedimentation, and impacts to these larger organisms is 
considerable. More than half of the larger scleractinian corals (> 10 cm in max 
dimension) observed had partial mortality caused by sediment accumulation, 
which can increase diseases in corals through infections in the affected areas. 
 
*** 
Additionally, the situation is worsened by the fact that the hardbottom substrate is 
now covered with a layer of sediment that will prohibit larval settlement and 
attachment.  Lost reproductive output and recruitment resulting from this impact 
will have long-lasting effects on the impacted areas of reefs and hardbottom. 
 

Exh. T at 985-86. According to FDEP, the sediment cover extended at least 200 meters from the 

channel “and farther” but “the full spatial extent of the impact could not [be] defined because 

100 m to 200 m long assessment transects were not long enough to identify the end of impact 

areas.” Id. at 975 & 985. 

19. On July 16, 2014, Reef-Guard sent the Corps a 60-day notice of intent to sue 

letter identifying the Corps’ failure to actually reinitiate formal consultation with NMFS, the 

ongoing take of staghorn corals, and dredge-related sedimentation damage to ESA-designated 

critical habitat as ESA violations. Exh. Y. 

20. On August 18, 2014, FDEP issued the Corps an enforcement “Warning Letter” 

alleging violations of the dredging permit FDEP issued to the Corps. In the Warning Letter, 

FDEP stated it had identified “significant impacts” to corals during its July dive inspection and 

alleged the impacts violated the FDEP issued dredging permit. Exh. Z at 1041. Following up, in 

a September 12, 2014, letter the Secretary of FDEP, Herschel Vinyard, personally wrote to the 

head of the Corps’ Jacksonville District stating that violations had occurred and that FDEP 
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wanted to “resolve the existing violations to ensure the project is completed in a way the 

prevents any additional harm.” Exh. AA at 1049. The Secretary also stated “additional 

mitigation in the project area is likely necessary to address unauthorized impacts.” Id. Finally, 

the Secretary stated that he expected the Corps to meet with his staff and “to enter into a Consent 

Order that addresses our concerns and provides additional environmental assurances.” Id. The 

Corps responded by telling Secretary Vinyard that “the Corps lacks authority to enter into a 

Consent Order” and that it “does not consider [the impacts identified by FDEP] nor permanent 

impacts, if any, a violation of permit terms.” Exh. BB 1052. 

21. In August, 2014, after 39 weeks of overflowing sediment-laden dredging slurry 

from the scows in the Outer Channel, the Corps contractor brought in an additional tug and 

scows to the dredging operation as an “adaptive management technique” to allow the spider 

barge to load the scows with “minimal to no overflow.”  Exh. P at 573 & 586; Exh. R at 690.  

Nevertheless, the contractor continued to drain or "decant" sediment-laden water from the scows 

after they were loaded by the spider barge.  Exh. Q at 605.  The contractor did not maintain 

water quality data for the decanted water, however, and the Corps informed the contractor it was 

still concerned about the amount of material being released from the decanted water. Id. at 608. 

22. In August 2014, the Corps conducted its first survey of the condition of 50 

staghorn corals located in the indirect impact area and 50 at a control location.  This survey was 

intended to be repeated every two weeks. In its first survey report, the Corps reported that 64% 

of the staghorn corals surveyed on the north side of the Channel were exhibiting stress, twice the 

number reported stressed at the control site. The survey described the condition of the north 

Channel-side staghorn corals as:  

• “tips of branches growing into the sediment and being buried” 
• “partial burial of base”  
• “recent partial mortality”  
• “partially buried, recent partial mortality, bleached mucus, paling”  
• “recent mortality, mucus, sediment accumulation”  
• “sediment accumulation, mucus” and  
• “mucus, sediment accumulation.”  

 
Exh. CC at 1055-56, 1063.  In another survey two weeks later, the Corps reported the condition 

of the north Channel-side staghorn corals as: 

• “partial burial-only top portion of colony is out of the sand, broken branch buried in sand       
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and dead,”  
• “recent partial mortality”  
• “partial burial, sediment accumulation”  
• “partial burial, recent partial mortality” and  
• “partial burial, swelling, paling, recent partial mortality from last event uncovered and 

getting colonied by turf.”   
 

Id. at 1064. 

23.  On September 10, 2014, shortly following receipt of the initial staghorn survey 

results, NMFS issued an emergency relocation recommendation, calling for the immediate 

rescue and removal of the staghorn corals from the project area. NMFS found sediments were 

presently impacting staghorn corals and would continue to impact staghorn corals and coral 

critical habitat into the future so long as the sediments are present. NMFS wanted immediate 

relocation and additional mitigation, stating:  

NMFS has determined, based on monitoring reports submitted by the [Corps], 
that there is clearly sediment impact affecting coral colonies, including ESA-
listed Acropora cervicornis and possibly newly-listed corals, in the project area. 
(Emphasis in original.)  
 
Furthermore, accumulation and resuspension of sediments in the project area will 
continue to affect extant colonies and designated critical habitat as long as the 
sediments are present. Therefore emergency relocation of living staghorn colonies 
should be undertaken immediately and further mitigation…considered.  
 

Exh. DD. 

24.   On September 14, 2014, the Corps reinitiated formal consultation with NMFS. 

In its letter to NMFS, the Corps acknowledged that its own reports “demonstrat[ed] a larger 

geographical extent of project-related sedimentation than originally anticipated.” Exh. H at 208.  

According to the Corps: 

New information reveals that the number of staghorn corals present in the 
project area are greater than previously anticipated, with the potential for 
higher take than estimated in the [2011 BiOp] Incidental Take Statement. 
Additionally, effects of sedimentation while considered in the [2011 BiOp], 
may exceed the assumptions of either the Biological Assessment or 
Biological Opinion.  
 

Id. at 289. 
 

25. In its September 14, 2014 letter, the Corps also requested that NMFS grant the 
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Corps a new ITS providing the Corps with “take” coverage for the seven staghorn colonies 

transplanted by the Corps in 2013 over the 31 authorized in the existing ITS, and for all the 

remaining staghorn corals in the project area. Exh. H at 209.  

26. In this same September 14, 2014 letter, the Corps refused NMFS’ request that the 

Corps undertake an emergency rescue of the staghorn corals stating that it preferred to leave 

them in place. Exh. H at 302.  However, a few days prior to the October 23, 2014 hearing on 

Reef-Guard’s emergency motion to enjoin the dredging, the Corps relented and agreed to pay 

NMFS over $400,000 to relocate 211 staghorn coral colonies to a nursery at the University of 

Miami. Exh. EE. 

27. The NMFS coral relocation effort began on October 26, 2014.  When the divers 

arrived at the Channel, they found the dredge operating almost directly on top of the staghorn 

corals they were trying to save. NMFS repeatedly asked that the dredge be moved because 

ongoing sedimentation was interfering with the divers ability to see and find the corals. The 

Corps repeatedly refused. Contemporaneous emails describe the situation: 

• Daily dive operations have been suspended repeatedly due to ongoing 
dredge operations. In particular, the incoming and outgoing scow traffic 
to and from the spider barge has caused early recall of dive team two out 
of three days. These constant tug and scow movements, in addition to the 
dredge sediment plume and 185 decibel sound emissions…make dive 
operation beyond challenging and threaten the safety and efficacy of the 
divers.  
 

• While dredge operations continue, divers are continually unable to access 
the sites to the north of the channel where corals are being severely 
impacted by the sedimentation plume. This area was never fully surveyed 
by USACOE or Great Lakes Dredge and Dock contractors, so the extent 
of the impacts to ESA corals in this area is not fully understood, but is 
likely to be higher than previously estimated.  
 

• Coral mortality from sedimentation has been observed on several species 
of coral on both the north and south sides of the ship channel where 
dredging operations are occurring. *** Octocorals and sponges are also 
showing signs of stress and mortality as a result of direct impacts of 
sedimentation from dredging activities.  
 

• I spoke with Col. Dodd a few minutes ago and explained that the field 
team needs about 2 to maybe 4 days to complete the coral rescue, at 
which point we’d be out of the Corps’ way. I also said there was 

Case 1:14-cv-23632-FAM   Document 130   Entered on FLSD Docket 09/30/2016   Page 11 of 21



12 

ongoing sedimentation and unauthorized take of listed corals 
happening because of the dredge, and there is some concern among our 
General Counsel that this taking is not consistent with what the court 
agreed to in staying the injunction. I asked Col. Dodd if he could make 
some arrangements for our field team to have access to the sites sooner 
rather than later. He said he would make some calls right away, and he or 
one of his staff will get back in touch. (Emphasis added.) 
 

• Update on Port of Miami: Bob Hoffman and I talked with Corps 
Jacksonville…and asked if the Corps had any flexibility in scheduling the 
dredge to allow the NMFS team clear access for 2 to 4 days to complete 
the coral rescue. I also said we believed take may be occurring that has 
not been authorized. The Corps said the only way to locate the dredge out 
of the work area would be extremely expensive…and that is an expense 
they are not willing to incur.  
 

Exh FF at 1091-92 & 1096.  

28. During the relocation effort, the NMFS team attempted to complete the survey on 

the north side of the Channel, that the Corps had abandoned in October 2013, to determine if 

additional staghorn colonies existed.  The divers reported finding some staghorn corals but that 

dredge-related sediments from ongoing dredging prevented completion of the work. Exh. GG at 

1104-05 & 1108-09.  They determined that the source of the sediment was local and the 

accumulation was continuous, stating that:  

[F]our colonies of A. cervicornis were found during these dives, but these surveys 
were extremely limited and could not be considered thorough because visibility 
was reduced to 5 feet during the first survey (N1) as a result of extreme turbidity 
and conflict with dredging operations, and the second survey (N2) had to be cut 
short before completing even half of the circle search due to tugs working with 
the scows alongside the spider barge.  The first survey (N1) did provide better 
insight into the extent of sedimentation effects.  Spatial distribution would suggest 
the source of sedimentation was local, and active coral sloughing of sediment 
would suggest recent and ongoing impacts.  At 200 meters north of the channel, 
there was no change in observations on the effects the sedimentation was having 
on the corals (i.e., multiple centimeters of fine and clay-like standing sediments, 
recent mortality, sediment dusting of sessile reef organisms with fine and clay-
like material, and associated mortality) demonstrating that the sediment 
accumulation was continuous and sedimentation effects continued beyond 200 
meters to the north of the channel. 

Id. at 1107. 
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29. NMFS issued a Report after the relocation stating that it was able to locate less 

than 75% of the previously tagged staghorn coral colonies.  Exh. GG at 1104-05.  Of the 205 

colonies NMFS located, 48 staghorn corals were either completely dead, did not have enough 

living tissue remaining to be salvaged for relocation, or only the numbered coral tag remained 

but the coral itself was gone. Moreover, 138 of the colonies (67% of the colonies found) were 

showing signs of stress, 106 showed signs of recent mortality, and 28 were still buried in 

sediment. Id. at 1105.  The Report further states: 

Divers reported observations of severe sediment impacts on the Inner Reef north 
and south of the Federal Channel. Observed sedimentation impacts included, but 
are not limited to coral mortality, burial by sediment, accumulation of fine and 
clay-like sediment on the coral tissue forcing the coral to expend energy to 
remove the sediment either through polyp distension, tentacular action and/or 
mucus production. 
*** 
Coral mortality associated with the sedimentation on Inner Reef from the 
ongoing turbidity/sedimentation event varied from complete tissue mortality or 
colonies that exhibited a distinct concentric ring of mortality around the base of 
the colony. Some colonies were unable to keep up with sediment removal, 
resulting in an accumulation of sediments around the lower portions of the 
colony resulting in smothering and eventually tissue mortality.  
 

Id. at 1108.  

30. On March 29, 2016, the Under Secretary of Commerce for Oceans and 

Atmosphere announced that she was awarding the NMFS coral rescue team the Under 

Secretary’s “highest honor,” the Bronze Medal Award, for their extraordinary efforts in saving 

the American public in excess of $14 million.  Exh. HH.  

31. In addition to NMFS, FDEP and DERM, the U.S. Environmental Protection 

Agency (“EPA”) also raised concerns with the Corps regarding dredge-related sediment impacts 

to the reefs, writing in December 2014 that the Corps was impermissibly allowing its dredging 

contractor to dump sediments in the Channel “while passing by critical aquatic habitat” which 

“unnecessarily risks the health of the adjacent coral reef environment” in violation of the Marine 

Protection Research and Sanctuaries Act. Exh. V. Additional violations occurred even after 

receipt of the EPA letter and in a June 5, 2015, letter EPA identified 125 non-compliance events. 

Exh. II. The Corps refused to adopt EPA’s recommendation that would have stopped the 

discharge of sediments from scows in the Channel adjacent to the reefs writing that the Corps 
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“cannot agree with the change” because this “would likely result in a modification with change 

in costs by the contractor and could lead to termination for convenience as the sponsor [Miami-

Dade County] could not bear the additional costs.” Exh. JJ at 1123-24. 

32. On February 9, 2015, FDEP scientists returned to the Outer Channel. FDEP 

scientist found that conditions had not improved since their July 2014 inspection and that dredge-

related sediment impacts were more widespread than previously estimated. They reported:  

Based on observations during two site visits to the northern portion of the Middle 
reef, DEP staff suggest that the entire area of the Middle reef north of the channel at 
least to a distance of 300 m from the channel edge may be under considerable 
sedimentation stress. In fact, the area under the influence of project-related 
sedimentation may be much larger; the total extent of impacts have yet to be 
established. Additional dives in areas located further than 250-300m from the 
channel edge will be needed to determine the spatial extent of sedimentation and 
related impacts on the hardbottom communities.  
… 
This site visit confirmed the Department’s conclusions drawn from the previous 
inspection in July of 2014. Impacts to the benthic community caused by project-
induced sedimentation of fine materials are persistent (still conspicuous) and 
extensive (well beyond the authorized mixing zone).  
… 
Recommended Actions: 
It is necessary to delineate the full extent of sedimentation related impacts (not just 
sediment presence) throughout the entire project area including the Inner, Middle, 
and Outer Reefs, as required by the permit. Delineation should not be postponed 
until after construction activities are complete. Immediate delineation is necessary to 
document the current extent of sediments and related impacts. Additionally, it is 
necessary to quantitatively evaluate damage to the reef/hardbottom communities, 
e.g., the percentage of partial and complete mortality for corals, octocorals and 
sponges. Such monitoring of impacted areas shall start immediately and continue as 
required by the permit.  
 
Independent evaluation of impacts by a third party is recommended. 
 

Exh. KK at 1149-50.  

33. On February 11, 2015, NMFS responded to the Corps’ September 14, 2014, letter 

reinitiating ESA Section 7 formal consultation. Exh. LL NMFS informed the Corps that before 

NMFS could move forward with the reinitiated consultation or issue a new biological opinion, 

including a new ITS, it needed additional information from the Corps and asked it to define the 

full geographic extent of the dredge-related sediment impacts to staghorn critical habitat, to all 

ESA-listed corals, and to coral juveniles, and to complete the 2013 aborted survey of staghorn 
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corals in the project area and to submit a “compensatory mitigation plan for the coral, coral reef, 

[and] hardbottom…impacts.” Id. at 1153.  NMFS asked that the Corps provide this information 

within 30 days. Id. at 1152.  

34. By letter dated March 10, 2015, the Corps declined to provide NMFS with the 

information NMFS identified it needed to go forward with the consultation. Exh. MM.  

35. In a March 17, 2015 email, NMFS responded to the Corps’ March 10, 2015, 

letter. Exh. F NMFS reasserted that the observed dredge-related sediment impacts were not 

anticipated in the 2011 BiOp, had caused a take not authorized by the 2011 BiOp, and would 

continue to cause staghorn coral mortality and interference with coral reproduction into the 

future, stating: 

We are concerned by the continued lack of acknowledgment by the Corps that 
the impacts that have actually occurred to listed corals and their habitats, are 
vastly different than those that were predicted and authorized in the 2011 
biological opinion. The biological opinion and the Corps’ EIS for the project, 
predicted only ‘temporary,’ ‘minimal,’ and ‘insignificant’ impacts to corals and 
coral habitats from the dredging project. The only adverse effects (take) 
predicted in the biological opinion were the potential mortalities of a percentage 
of relocated coral colonies, no adverse effects of any kind were predicted from 
sedimentation. The adverse impacts that have resulted thus far from the dredging 
project are anything but the ‘temporary’ and ‘insignificant’ effects predicted, 
including widespread coral injury and mortality, and burying of coral habitats to 
an extent that will result in further mortality, and interference with settlement, 
recruitment and recovery.  
 

Id. at 193. 

36.  On April 10, 2015, the Corps responded to NMFS and continued to deny NMFS’ 

contention that the dredge-related sediment impacts were unexpected and significant. Exh. NN.  

By letter dated May 14, 2015, NMFS replied to the Corps.  Exh. OO.  NMFS reiterated that an 

unauthorized take occurred: 

NMFS unequivocally reiterates that the sedimentation actually experienced at the 
Port of Miami greatly exceeds the amount that we predicted in our [2011 BiOp], 
both in area affected and environmental consequences, and that reinitiation of 
consultation was required to consider these unanticipated sedimentation effects. 
Our [2011 BiOp] only considered possible sedimentation impacts within the 150 
meter “indirect” impact zone adjacent to the federal channel and predicted that 
those impacts would be temporary and insignificant.  
 
Your April 10, 2015, memo seems to be based on a misinterpretation of the term 

Case 1:14-cv-23632-FAM   Document 130   Entered on FLSD Docket 09/30/2016   Page 15 of 21



16 

“insignificant.” That term is very clearly defined in the context of ESA section 7 
analysis. Insignificant effects relate to the size or severity of the impact and 
include those effects that are undetectable, not measurable, or so minor that they 
cannot be meaningfully evaluated. Insignificant is the appropriate effect 
conclusion when plausible effects are going to happen, but will not rise to the 
level of constituting an adverse effect. That means the ESA-listed species may be 
expected to be affected, but not “taken” (e.g., injured or killed). The partial and 
total mortality of coral colonies caused by the dredging-induced 
sedimentation at Miami Harbor is not an insignificant effect, it is take, and 
it was not predicted in our 2011 [BiOp] and not included in the incidental 
take statement.  
 

 Id. at 1172 (emphasis added).  

37. On May 19, 2015, NMFS divers returned to the Channel and inspected two of the 

project “compliance” sites. They reported findings consistent with FDEP and DERM and 

concluded that the substrate had been altered by sediments to an extent that it will have a long-

term negative impact on coral recruitment. Exh. PP.  Their field observation memo states: 

The sites visited on May 19, 2015, showed signs of moderate to heavy impact by 
sedimentation. Coral colonies that have been buried by sediments, smaller size 
class corals (<10 cm diameter), and portions of corals that are partially buried by 
sediments are not expect to recover, especially in areas that are relatively flat and 
pavement-like where sediment accumulates. Burial at the base of sponges and 
octocoral will also result in mortality of the entire colony as the tissue 
surrounding the attachment points cannot survive prolonged sediment exposure. 
The absence of the smallest size class of scleractinan corals (due to sediment 
burial) and lack of suitable substrate for new recruits to settle (due to sediment 
burial) is expected to have a long-term negative effect on the recovery of the 
coral in this area. Further, because the sediment material is fine and highly 
mobile, it is possible the sediments will continue to become re-distributed, which 
could impact additional coral reef habitat and prolong recovery. Based on 
preliminary mapping (as of June 2015) of the impacts in coral reef habitats, 
sedimentation has impacted approximately 114 to 161 acres of coral reef and 
hardbottom habitat located north of the entrance channel along the Inner Reef. 
 

Id. at 1179.  

38. On August 21, 2015 the Corps delivered to NMFS a report that purportedly 

delineated the geographic extent of dredge-related sediment impacts. Exh. QQ.  The report 

began by acknowledging that all the prior adaptive management measures employed by the 

Corps’ contractor failed to eliminate dredge-related sediment impacts on coral, stating “[a]fter 

months of implementing adaptive management strategies for the dredging operations, corals at 
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channel-side sites were still exhibiting ‘stress above normal’ as defined by the FDEP permit.”  

Id.  at 1203.  The report found dredging-related sediment impacts, including coral mortality and 

sediment accumulation, as far as 750 meters from the Channel on the north side of the Middle 

Reef. Id. at 1242. 

39. NMFS criticized the Corps’ sediment delineation report. Exh. RR. NMFS found 

among other things that “the report seems to selectively choose certain results to downplay the 

permanent effects of sedimentation to the areas corals.” Id. at 1336.  NMFS pointed out that the 

report “fails to acknowledge that up to 94 percent of colonies have sediment-related partial 

mortality at some sites (compared to 7 percent at the related control sites….”)  Id. 

40. The Corps completed physical dredging on September 17, 2015. Exh. SS.  The 

“dredging project” is not complete, however. The FDEP dredging permit issued to the Corps 

requires additional monitoring and assessment work and may result in the need for additional 

mitigation. Exh B.  

41. On January 13, 2016, the Corps participated in an “After-Action Review 

Meeting” with NMFS, EPA, FDEP, and DERM.  The Corps acknowledged that the dredging 

caused sedimentation, the majority of which was on the northern side of the Channel in the 

direction of the prevailing current.  Exh. Q at 601.  The Corps stated that its requirement was get 

the project completed “the cheapest way possible” and asserted that its contractors knew the best 

way to meet this requirement.  Id. at 602.  The Corps then identified overflow from the 

contractor’s scows as the “most important source” of sediment during the project.  Id. at 605. 

42.     On January 27, 2016, more than two years after the Corps purportedly first 

reinitiated consultation and almost a year after NMFS’ request for additional information, the 

Corps provided NMFS with a Supplemental Biological Assessment. Exh. K.  The Corps 

acknowledged that the number of staghorn coals found in the project area was greater than 

anticipated and that the effects of sedimentation may have exceeded the assumptions in the 

2011 BiOp. Id. at 396.  The Corps further acknowledged that there had been sediment impacts 

to up to 290 colonies of staghorn coral located within 150 meters of the Channel. Id. at 399.  

The Supplemental Biological Assessment did not include information requested by NMFS, 

however, and it failed to include data identifying (1) the number of staghorn corals north of the 

Channel which were not counted in the October 2013 survey and not relocated as part of the 
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emergency rescue because the survey of the 150 meter indirect impact area was never 

completed, (2) the number of staghorn corals between 150 meters and 650 meters of the 

Channel at the Middle Reef, and (3) impacts to staghorn coral critical habitat in areas other than 

the Middle Reef. It also did not include any proposed mitigation. See generally Exh. K.   

43. On February 29, 2016, NMFS ended the reinitiated consultation -- declining to 

issue a new Biological Opinion or to provide the Corps with the additional ESA Section 9 

“take” authorization it had requested for (1) the seven additional staghorn coral colonies 

transplanted by the Corps, or (2) for the staghorn colonies taken by dredge related 

sedimentation. Exh. TT. According to NMFS, it was ending the ESA Section 7 consultation 

because the Corps completed the physical dredging and therefore there was no agency action for 

NMFS to review and NMFS does not engage in “after-the-fact consultations” under ESA 

Section 7. Id. The consultation also concluded without a mitigation plan addressing the impacts 

to the staghorn corals and their critical habitat.  Id.  

44. In April 2016 NMFS released its own sediment assessment report. Exh. UU.  The 

report presented results of a December 2015 survey conducted by NMFS’ impact assessment 

divers of one portion of the impacted reef area – the north side of the Middle Reef. Id. at 1350.  

The NFMS divers surveyed out to 700 meters north of the Channel and covered 167 acres. Id., 

1400 (Table 7).  The NMFS divers reported that the “accumulation of fine white sediments, 

partial mortality of sceleractinian corals, [and] burial of octocoral holdfasts” were observed at 

all survey sites and that sedimentation impacts extended beyond 700 meters from the Channel, 

the extent of their survey. Id. at 1357.  NMFS found that 6.6 acres (4%) had sediment impacts it 

described as “very severe”; 12.6 acres (7.5%) as “severe”; 11.8 acres (7%) as “significant”; 96 

acres (57%) as “moderate”; 31.5 acres (19%) as “low”; and only 8.5 acres (5%) as “no” 

sediment impact. Id.  at 1400 (Table 7).  NMFS defined the “very severe” sediment impact 

category as reef habitat that had transitioned to sand bottom and that would not begin to recover 

unless the sediment is removed, indicating that recovery would not begin by natural processes 

alone. Id. at 1350.  NMFS determined that all of the areas found with sediment impacts, which 

represent 95% of the surveyed area and total 158.5 acres of the northern Middle Reef, were “not 

functioning as recruitment habitat for corals, including staghorn corals.” Id.  at 1396-97.  NMFS 

concluded that sediment from dredging activities was the most plausible explanation for 
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impacts. Id.  at 1396. 

45. Dredge-related sedimentation stressed, injured and killed staghorn coral colonies 

bordering the Channel, and the accumulation of dredge-related sediment on the hardbottom 

significantly modified staghorn coral essential behavior patterns.  The continuing presence of 

dredge-related sediment on the Channel-side hardbottom is impairing coral larvae and 

fragments from successfully attaching resulting in their injury and death now and into the 

foreseeable future.  Moreover, the resuspension of dredge-related sediments into the water 

column due to, for example, wave action or vessel traffic, will continue to cause additional 

stress and injury to staghorn corals that survived the dredging as well as to any new coral 

recruits. See ¶¶ 17, 18, 22-24, 28, 35, 36, and 42; see also Exh. VV at 1411-12 (corals have 

suffered impacts due to dredge related sediments and sediments have altered the substrate to a 

degree that will prevent future staghorn coral larval settlement and result in additional staghorn 

coral mortality); and Exh. WW at 1439 (sediments will not dissipate under normal conditions 

but storms could cause resuspension of sediments in water column resulting in the resettlement 

of those sediments on the reef and hardbottom). 
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