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    * BEFORE THE  
 

    * MARYLAND 
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    * OF EDUCATION  
 

    * 
 

      * 
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      * 
 vs.     
      * 
MONTGOMERY COUNTY    
BOARD OF EDUCATION   * 
       
 Appellee.    * 
 

APPEAL OF THE MONTGOMERY COUNTY BOARD OF EDUCATION 
BOUNDARY (Adopted November 26, 2019) 

 
 This appeal seeks to overturn a Montgomery County Board of Education (MCBOE) 
decision which illegally reassigned school boundaries, resulting in unlawful and arbitrary 
redistricting and reassignment of students, denying those students equitable access to the 
educational rigor, resources and supports designed to maximize their academic success and 
social/emotional well-being. COMAR 13A.01.06.01A. Petitioners, by their undersigned 
attorney, respectfully request that the Maryland State Department of Education review the 
actions of the MCBOE with respect to the Superintendent’s Boundary Study for the Clarksburg, 
Northwest, and Seneca Valley Clusters on November 26, 2019,1 and states as follows:  
 

PARTIES 
 

 Appellee is the Montgomery County Board of Education. The Board is a “public body” 
as defined by Md. Code Ann., GP § 3-101(h)(1), and established by the State of Maryland 
pursuant to Md. Code Ann., Educ. § 3-103.2 
 Appellants are parents of children who attend Pre-K, Clarksburg Elementary School, 
Rocky Hill Middle School and Clarksburg High School. The local board’s decision rips their 
children from their local diverse schools and forces them to attend schools in other zip codes for 
unjustified reasons.3 
                                                           
1 Exhibit 1. 
2 As a public body, MCBOE is required to comply with the rules and regulations established in Md. Code Ann. 
Educ. § 3-103 through 3-103-104, and § 3-701-704. 
3 The list of parties is Exhibit 11. 
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Specific harm to Appellants 
 As will be discussed below, the boundary changes for Neelsville and Rocky Hill middle 
school were done in pursuit of a “goal” to reduce FARMS rates at Neelsville and increase them 
at Rocky Hill. The effect of using this arbitrary factor is to direct more African Americans and 
Hispanics/Latinos to Rocky Hill, while shifting other races to Neelsville. It does not significantly 
change any capacity in the affected schools, contrary to the only authority afforded the MCBOE 
under Policy FAA, and effectively does nothing more than adjust the percentages of race in 
schools that are already racially diverse. These changes do not accomplish any sound policy 
goal ever identified by Appellee, and have instead harmed Appellants by removing them from 
schools where they have become established.  
 Appellants from Rocky Hill have been or will be harmed by being required to transfer, 
not only to a new school, but to one that its own staff believes is unsafe and deteriorating.  
 Neelsville is rated by its own staff as unsafe, and its staff would not recommend the 
school as a good place to work. According to the 2018-19 Staff Climate Survey, only 24.1 % of 
respondents at Neelsville agreed with the statement: “My School is safe for staff and students.”5 
This is compared to 86.9% for Rocky Hill MS.6 
 Only 13.8 % of respondents at Neelsville strongly agreed or agreed with the statement “I 
would recommend my school to friends and family as a good place to work.” This is compared 
to 84.6 % for Rocky Hill MS. 
 On November 4, 2019, the MCBOE heard testimony that the school is deteriorating. 
Exits are fire hazards, there are not enough bathrooms to accommodate all students, the upper 
floor is not designed for safe passage of students going between classes. Clearly, Neelsville is a 
troubled school, and it is rated the lowest achieving school among all schools included in the 
boundary study. Students at the school call it the “prison on the hill.”7 
 Rather than address the problems at Neelsville, however, the MCBOE has determined it 
will simply shift students around on the racial basis. This only disrupts the Appellants families 
and children, moving them to an unsafe, hazardous, underachieving school where no legal 
necessity exists for doing so.  
 Discriminating against some individuals in pursuit of racial balancing, particularly where 
no constitutional-level remedy is being implemented, represents a constitutional violation of 
those individuals’ rights and constitutes per se harm. This is so because violations of 
constitutional rights are presumed irreparable. Elrod v. Burns, 427 U.S. 347, 373 (1976). 
 

DECISION FOR WHICH REVIEW IS REQUESTED 
 

 Appellants request the Board to overturn and reverse the Clarksburg, Northwest and 
Seneca Valley Clusters boundary reassignments adopted November 26, 2019 a copy of which is 
attached as Exhibit 1. Further, Appellants request the Board to void the Policy FAA adopted 

                                                           
5 Exhibit 6, http://sharedaccountability.mcpsmd.org/SurveyResults/content.php?l=0&sch=115&survey= 
2019SSE&type=Staff&comparison=2 
6 Exhibit 7, http://sharedaccountability.mcpsmd.org/SurveyResults/content.php?survey=2019SSE&l 
=0&type=Staff&sch=707 
7 https://parentscoalitionmc.blogspot.com/2019/11/neelsville-middle-school-sga-says html 
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September 24, 2018, upon which the boundary assignments were developed and adopted, as 
illegal. 
 

STATEMENT OF FACTS 
 

 On November 27, 2018, the Board of Education (MCBOE) authorized the Montgomery 
County Public School System, (“MCPSS”) to explore high school reassignments for Clarksburg, 
Northwest and Seneca Valley high schools to address projected overutilization at Clarksburg and 
Northwest under the authority of MCBOE Policy FAA, and to utilize the projected capacity of 
Seneca Valley High School, which has a revitalization/expansion project scheduled for 
completion in 2020.8 On January 8, 2018, the authorization was revised to reflect the revised 
Policy FAA adopted September 24, 2019.9 
 On the basis of the Superintendent’s recommendation, the MCBOE expanded the scope 
of the high school boundary study to include all middle schools in the Clarksburg, Northwest, 
and Seneca Valley clusters to “evaluate the enrollments and split articulations among the middle 
schools in the three clusters.” Neither Neelsville nor Rocky Hill Middle Schools, included in the 
expanded boundary study, was a capital project, and neither middle school was experiencing, or 
projected to experience, over- or under-capacity.10 Several of the middle schools split-articulate11 
with clusters not included in the scope of this boundary study. The only split-articulated middle 
school fully within the boundary study area was Roberto Clemente, but no changes were 
proposed by the Superintendent, nor adopted by the MCBOE, to eliminate that split articulation. 
 
Public input and adoption 
 MCPS staff held four sets of public meetings at each of the three high schools. Staff 
estimated 900 to 1,000 individuals attended most meetings. Two online surveys were conducted, 
with 4,387 respondents to the first set of questions, and 3,078 respondents to the second survey.12  
 Solicitation of feedback was biased in favor of particular racial groups and the Seneca 
Valley PTA. The boundary study process met specifically with the Parent Teacher Association 
leadership from Seneca Valley High School to, inter alia, “understand the leadership’s priorities 
in the boundary process,” and to gain feedback on the developed options.13 The Seneca Valley 
PTA ultimately submitted a reassignment proposal for the Clarksburg, Northwest, and Seneca 
Valley Clusters Boundary Study.14 MCPS officials stated in community forums that they would 
not accept position papers from school PTAs, but accepted a paper from the Seneca Valley PTA, 
while excluding meetings and position papers from the Clarksburg and Northwest PTAs.  
 The boundary study process also utilized a last-minute focus group on September 19, 
2019, “sponsored by” Identity, Inc. and the National Association of the Advancement of Colored 
People Parents’ Council, representing only Hispanic/Latino and African American populations. 

                                                           
8 Exhibit 2. 
9 Exhibit 4. 
10 Exhibit 12, Superintendent’s Recommendation, October 16, 2019, Supplement A. 
11 That is, the student population leaving the middle school for high school will be split among two or more high 
schools. 
12 Exhibit 12, p. 9 
13 Exhibit 12, p. 8. 
14 Exhibit 12, p. 8. 
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The focus group meeting was to listen and gain feedback on the “important issues and concerns 
of the participants related to all aspects of the boundary study process.”15  
 At public meetings, and on the Upcounty Boundary Study website, MCPS officials 
repeatedly stated that three factors: geography, demographics, and utilization would be weighed 
equally. The Superintendent reported that he publicized just three factors used in determining 
boundaries — demographic characteristics of student population, geography, and facility 
utilization.16 He acknowledged that upon survey, the preferences of the three cluster 
communities as to most important factors to be considered in making boundary assignments 
were: 
 

Seneca Valley:  demographics (48.3 percent); geography (33.3 percent)  
Northwest:  facility utilization (51.3 percent); geography (42.2 percent)  
Clarksburg:  geography (91.6 percent) was the most important factor17 

 
 Despite this feedback, the Superintendent based his recommendation, not on the factors 
identified by the stakeholders, but by setting a goal “to minimize the FARMS disparities at both 
the high school and middle school levels.”18 Although a secondary goal, “to reduce the 
utilization rates at schools to the maximum extent possible,” was stated, the Superintendent’s 
projections showed no overcrowding for middle schools Neelsville and Rocky Hill before any 
reassignment of the boundaries for both schools, and no significant change in utilization after 
reassignment.19 
 On November 26, 2019, the Montgomery County Board of Education (MCBOE) 
approved the Superintendent's recommendation for Seneca Valley high school expansion, a 
capital project, under the authority of MCBOE Policy FAA.20  
 The Superintendent recommended the proposed boundary changes be adopted to alter 
FARMS (federal Free and Reduced Meals program) rates in two middle schools, disregarding 
any other factors. The recommendation stated that changing the boundaries of Neelsville and 
Rocky Hill middle schools was warranted by the “disparity” in FARMS rates between the 
schools, despite no changes to the split-articulations which had been given as a reason for 
including those middle schools in the study: 
 

Finally, my recommendation would make changes to both Neelsville and 
Rocky Hill middle schools. Both of these schools are feeders to Clarksburg High 
School. The current FARMS disparity between these two middle schools is 44.2 
percent. By reassigning parts of Clarksburg and William B. Gibbs elementary 
schools from Rocky Hill Middle School to Neelsville Middle School and 
reassigning Capt. James E. Daly and Fox Chapel elementary schools to Rocky 
Hill Middle School, the FARMS disparity would decrease to 15.9 percent.21 

  
 This is the only reason ever set forth for the reassignments. 
                                                           
15 Exhibit 12, p. 8. 
16 Id., p. 12. 
17 Id. p. 14. 
18 Id, p. 12. 
19 Exhibit 13. 
20 Exhibit 1. 
21 Exhibit 12, p. 15. 
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FAA Policy limitations and adoption 
 Procedures and criteria which dictate decisions made by the MCBOE are set by the 
policies established by the MCBOE; all such policies are adopted by resolution of the Board and 
are given three-letter designations. The primary policy is BFA, entitled “Policysetting.”22 BFA 
procedural rules must be adhered to by the MCBOE when it is establishing all other policies 
setting forth how various responsibilities and duties will be carried out by the MCBOE and the 
Superintendent.  
 Under the BFA, proposed changes to policies are first developed by the Policy 
Committee, the Superintendent, and sometimes stakeholders.23 Once a draft or amended policy is 
developed, it is presented to the MCBOE for discussion and “tentative action,” accompanied by a 
resolution that “indicates that the policy will lie on the table for at least 21 days before being 
voted upon as final action.”24 
 Policy FAA, formerly entitled “Long-Range Educational Facilities Planning,” was 
subject to an amendment process in early 2018. Policy FAA addresses only facility planning for 
(1) capital strategies, which include school additions and replacements and major capital projects 
to address25 upgrades of existing facilities, and (2) non-capital strategies in the event of declining 
enrollment levels, or under- or over-capacity student enrollment.26 
 The proposed Policy FAA sent out for public comment in April 2018 included an explicit 
set of four factors to be used in guiding school boundary plans: demographic characteristics of 
the student population, geography, stability of school assignments over time, and facility 
enrollment levels. These four factors were to be equally considered and weighed: each factor 
“should” be taken into account when options were being developed.  
 On April 12, 2018, the MCBOE declined to add a proposed amendment which 
substantively altered the priorities among the four factors to be considered in setting boundary 
options to one which favored balancing racial percentages at the schools. Matt Post, student 
board member, proposed a revision to the demographic factor language: “Options should strive 
to promote the creation of a diverse student body in each of the affected schools.” 27  
 Post stated “it has been 64 years since Brown vs. Board, 63 since Montgomery County 
voluntarily integrated … we still have not adequately addressed integration in Montgomery 
County. When it comes to the demographic makeup of our schools, we only do marginally better 
than the already flawed demographics of our neighborhoods that surround those schools.” He 
stated that he was “uncomfortable” with a policy “that suggests all factors should be weighed the 
same way in a school boundary decision. I can’t pretend things like long-term stability or 
geography are the same level of importance as diversity. Racial and socioeconomic diversity by 
every metric I believe are more important.”28  
 Post further stressed that his proposed amendment was to “create a policy that creates the 
conditions where the integration of schools is at the forefront and a priority, and then we can talk 

                                                           
22 Exhibit 14. 
23 Id. 
24 Id. 
25 (April notice and comment period FAA one page for public comment exhibit) 
26 Exhibit 3. 
27 “FAA Policy Discussion (4/12/2018),” https://www.youtube.com/watch?v=XdNAii05NY8; 
https://mcpsmd new.swagit.com/videos/20635?fbclid=IwAR0pGwXE7O3raE0-
Si5PLb2bQf1_au86WwRnlv6K2ZBmIbpBXheOhdOx5BU#60 (Item 13, 2:55 PM) 
28 Id. 
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about next steps in ensuring quality education within those schools.” Upon these considerations, 
he proposed altering the language to make racial diversity the emphasized priority in boundary 
setting: “Options should especially, and in particular, strive to create a diverse student body in 
each of the affected schools.” On April 12, 2018, the MCBOE decided this amendment went too 
far: they voted against this language and against making the demographic elements of race or 
poverty the number one factor to be considered in boundary setting.  
 Throughout the April 12, 2018 Policy FAA discussion centered around making 
“demographics” the priority factor in Policy FAA, MCBOE members made repeated references 
to African American history as justification for making “demographics” a priority. One MCBOE 
member stated, “I think we have 247 years of slavery, 87 years of lynching, and our schools are 
getting more segregated by race and income, not just here, but across the country.” Another 
MCBOE member added, “Our schools as they exist are not what Dr. King gave his life for, 50 
years ago this month, and to say that we can’t do something because of housing patterns … that’s 
just status quo … we can do something about it.” 
 The tentative Policy FAA went out for public comment from April 12, 2018 to 
September 12, 2018 with all four factors — geography, demographics, stability, and capacity — 
being equal. On September 13, 2018, however, the Policy Committee met and swapped the 
language sent out for comment — “Options should strive to promote the creation of a diverse 
student body in each of the affected schools” — for language which established demographics as 
the number one priority factor (contrary to the earlier vote of the MCBOE on April 12, 2018): 
“Options should especially strive to create a diverse student body in each of the affected schools 
in alignment with Board Policy ACD, Quality Integrated Education.” 
 The tentative policy FAA was introduced to the MCBOE on September 13, 2018, and the 
MCBOE Board voted to adopt that policy just 11 days later, on September 24, 2018.29 This 
substantive change, which included reference to a policy which has not been updated for 25 
years (ACD), was voted on without any additional public comment period. 
 
 

ISSUES ON APPEAL 
 

Issue 1: MCBOE exceeded its authority under Policy FAA by: (1) including middle schools 
which were not slated for any capital improvement nor were over- or under-utilized in a high 
school boundary study for a major capital undertaking: Seneca Valley High School; and 
(2) voting to approve the boundary plan reassigning students from middle schools Clemente, 
Neelsville, and Rocky Hill, none of which schools were subject to any capital improvement 
project nor over- or under-utilized, in violation of Policy FAA limitations. 
 
Issue 2: The boundary plan and recommendation adopted by the MCBOE is illegal, in that it was 
based upon guidelines and priorities established by an illegally adopted Policy FAA. 
 
Issue 3: The recommendation adopted was arbitrary, contrary to sound educational policy, and 
discriminatory, in that it was based solely or primarily on FARMS rates disparities as a proxy for 
racial balancing, and no policy, measure, nor scientific-based criteria for guiding the 
determination of adverse FARMS rates between or across schools has been established. 
 
                                                           
29 https://mcpsmd new.swagit.com/videos/20644 (Action on Board Policy – 8:55 p m.) 
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Issue 4: Utilizing a FARMS rate as proxy for Hispanic/Latino and African American students 
effectively resulted in a boundary plan which reassigns students on the basis of racial balance, a 
violation of the students’ constitutional rights. 
 
Issue 5: Violation of the Open Meetings Act invalidates the boundary proposal process utilized. 
 

STANDARD OF REVIEW 
 
 A local school board’s decision may be overturned when it is found to be “arbitrary, 
unreasonable, or illegal.” COMAR 13A.01.05.06; Kitzmiller Charter Initiative, Inc. v. Garrett 
County Bd. of Educ., MSBE Op. No. 13-52 (2013). A decision is arbitrary or unreasonable if it is 
contrary to sound educational policy or if a reasoning mind could not have reasonably reached 
the decision reached by the board.  
 A decision is illegal if one or more of the following is present: (1) unconstitutional 
actions by the board; (2) the board exceeds its statutory authority or jurisdiction; (3) the law was 
misconstrued; (4) results from an unlawful procedure; (5) is an abuse of discretionary powers; or 
(6) is affected by any other error of law. COMAR 13A.01.05.06. See also School Commissioner 
v. City Neighbors, 400 Md. 324 (2007). 
 As demonstrated below, the decision by the MCBOE on November 26, 2019 should be 
overturned because it was reached utilizing unlawful procedures, constituted an abuse of 
discretion, and resulted in illegal, unconstitutional, arbitrary, and unreasonable boundary 
assignments. 
 

ARGUMENT 
 

Issue 1: MCBOE exceeded its authority under Policy FAA in reassigning boundaries for 
middle schools. 
 
 Policy FAA,30 entitled “Educational Facilities Planning,” is the educational facility 
planning policy of MCBOE. Its purpose is to address capacity issues at schools. It authorizes 
boundary studies and boundary changes only (1) when there is a capital improvement project, 
such as the construction of a new school or an addition to a school, where a new space needs to 
be filled; and 2) as a non-capital strategy to address under- or over-capacity schools. As MCBOE 
member Patrica O'Neill acknowledged at the April 12, 2018 meeting, “it is about bricks and 
mortar and seats.”31 
 Before the adoption of the current, illegal Policy FAA (see infra) — and even under the 
illegal policy — boundary changes are limited to major capital projects or improvements, and 
adjustments of capacity under “non-capital strategies”: 
 

e) Facility planning also includes analyses of non-capital strategies to address 
capacity requirements and facility needs, which may include, as appropriate–  

                                                           
30 Exhibit 15. 
31 FAA Policy Discussion (4/12/2018), https://mcpsmd new.swagit.com/videos/20635?fbclid= 
IwAR0pGwXE7O3raE0-Si5PLb2bQf1_au86WwRnlv6K2ZBmIbpBXheOhdOx5BU#60 
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(1) adjustments of capacity through non-capital strategies to increase enrollment 
at under-capacity schools and/or incentivize transfers from over-capacity schools, 
which may include, but are not limited to –  
(a) boundary changes, or  
(b) geographic student choice assignment plans (such as consortia); and/or  
(2) school closures and/or consolidations in the event of declining enrollment 
levels.  

 
 In sum, nothing in either the former or the illegal Policy FAA authorizes boundary 
studies or boundary changes for the purpose of altering the demographic or racial makeup of 
schools in the absence of an identified capacity issue or capital improvement project affecting the 
schools whose boundaries are being changed. 
 Although the boundary study included potential boundary changes to all middle schools, 
it is clear that no middle school included in the boundary study suffered from any significant 
over- or under-capacity. The greatest projected “overcapacities” were those of Roberto Clemente 
MS and Rocky Hill MS; a non-significant 105% projected for each for the final 2025-26 year. 
 Regulation FAA RA, developed by the Superintendent, similarly refers to the limits on 
boundary studies in sections VI, X: boundary studies are authorized in response to Capital 
improvement projects, facility needs, capacity needs. Nothing in that regulation authorizes 
developing or recommending boundary changes for the purpose of altering demographic 
disparities among or between schools.  
 Despite the lack of authority to reassign boundary areas where no capital improvement 
and no over-capacity is projected, the MCBOE exceeded its authority under Policy FAA, and 
abused its discretionary powers. No need concerning capacity was ever identified by the 
MCBOE or the Superintendent, and the reassignments did not cure any over-capacity 
projections. Instead, the projected boundary change for Neelsville increases overcrowding in 
years 2024-25 and 2025-26 (to 108%), and the projected boundary change for Rocky Hill 
increases overcrowding in year 2021-22 (to 102%).32 
 Accordingly, the inclusion of Rocky Hill and Neelsville middle schools in the boundary 
study was — and continues to be — in violation of Policy FAA, and in excess of the jurisdiction 
afforded by that policy. Appellants submit the inclusion of Rocky Hill and Neelsville middle 
schools in the boundary study and in the recommendation adopted by the MCBOE should be 
reversed. 
   
Issue 2: The boundary plan adopted by the MCBOE is illegal, in that it was based upon an 
illegally adopted Policy FAA. 
  
 The tentative Policy FAA introduced to the MCBOE on September 13, 2018 contained a 
substantive policy change, elevating race and poverty as a special factor outweighing all others 
when setting boundaries for non-capital capacity strategies. In violation of Policy BFA’s 
requirement that a tentative policy lie on the table for 21 days before adoption, the MCBOE 
voted to adopt that amended, tentative Policy FAA just 11 days later, on September 24, 2018.  
 There is no question that the boundary plan and recommendations set forth by the 
Superintendent were based on the last-minute Policy FAA language introduced out of the public 
eye and unlawfully adopted. As the Superintendant stated to the MCBOE: “One of the things that 
                                                           
32 Exhibit 13. 
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needed to happen in this particular boundary study is a testing of how the new policy language 
would play out.” (emphasis added). Further, reliance on the FARMs rate was confirmed by the 
Superintendent in his recommendation: “My goals in developing my recommendation were to 
minimize the FARMS disparities at both the high school and middle school levels.” This primary 
goal, utilizing the FARMS percentages as a proxy for race, was accompanied by just two others: 
“maximize walkers at their current schools and reduce the utilization rates at schools.” With 
respect to Rocky Hill and Neelsville middle schools, he did not alter utilization rates 
significantly, except to increase, rather that reduce, utilization rates. Accordingly, the only 
identified basis for altering boundaries was the perceived disparity in FARMS rates.  
 The MCBOE is a county and state agency; it is not free to disregard its own rules, and an 
agency’s violation of its own rules is inherently arbitrary action. “An agency of the government 
must scrupulously observe rules, regulations, or procedures which it has established.” United 
States v. Heffner, 420 F.2d 809, 811 (4th Cir. 1969). “When it fails to do so, its action cannot 
stand and courts will strike it down.” Id.  
 As the Heffner court explained, the doctrine that agencies must observe their established 
regulations was announced in United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954), 
and is meant “to prevent the arbitrariness which is inherently characteristic of an agency’s 
violation of its own procedures. As the Second Circuit said in Hammond v. Lenfest, 398 F.2d at 
715, cited with approval in United States ex rel. Brooks v. Clifford, 409 F.2d at 706, departures 
from an agency’s procedures ‘cannot be reconciled with the fundamental principle that ours is a 
government of laws, not men.’” Id., at 812. 
 Policy BFA mandates that draft policies take into account, at C.2.c.2, “other policies of 
the Board,” including, of course, BFA itself. Further, policies are to take into account, at C.2.c.4, 
“court decisions and other legal limits or conditions.” The manner in which MCBOE first 
rejected language elevating “demographics” to priority status among all factors to be considered 
in a boundary study under Policy FAA, but later accepted language elevating “demographics” to 
priority status was violative of Policy BFA. Policy BFA requires a 21-day minimum waiting 
period before adoption (Paragraph C.2.e.1), and consideration of the “impact on those affected 
by the policy,” (Paragraph C.2.c.2), yet the MCBOE adopted the substantive policy change just 
11 days after it was proposed, cutting short any public comment or feedback from the majority of 
those who would be impacted by the change. This action constituted an unlawful procedure and 
exceeded the MCBOE’s jurisdiction, at minimum. 
 Should this violation of the published Policy BFA be ignored, then the MCBOE will be 
encouraged to proceed in the future without notifying the affected public at all — the MCBOE 
could always substitute one policy for another, without any feedback from the affected public 
whatsoever. Petitioners submit that the purpose of the BFA policy of 21 days before adoption is 
based on sound considerations of notice to the public and opportunity for input, and to sanction 
any deviation from this requirement will exclude the Montgomery County public from their 
obligation, duty and right to monitor their elected officials’ decisions. Most importantly, 
however, it is a mandatory rule, and any deviation from it is arbitrary action.  
 In sum, the MCBOE arbitrarily and illegally acted in adopting its current Policy FAA, 
and that policy is invalid. Because the Superintendent’s boundary study and recommendations 
were based on that invalid policy resulting from an unlawful procedure, and in particular, on 
factors weighted according to that invalid policy, the boundary study, along with the plan and 
recommendation adopted by the MCBOE on November 26, 2019, is invalid, and should be 
declared so by the State Board of Education.  
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Issue 3: The recommendation adopted was arbitrary, contrary to sound educational policy, 
and discriminatory, in that it was based solely or primarily on FARMS rates disparities as 
a proxy for racial balancing, and no policy, measure, nor scientific-based criteria for 
guiding the determination of adverse FARMS rates between or across schools has been 
established. 
 
 In September of 2018 the MCBOE illegally amended Policy FAA, the educational 
facility planning policy, to give “diversity” more weight than other factors in school boundary 
study decisions. The Superintendent, while avoiding the term “disparity,” described the primary 
goal for the redistricting plan as minimizing perceived FARMS “disparities”: “My goals in 
developing my recommendation were to minimize the FARMS disparities at both the high 
school and middle school levels, … to maximize walkers at their current school and reduce the 
utilization rates at schools to the maximum extent possible.”33 In his recommendation report, he 
failed to identify any middle school capital improvement project or middle school capacity issue 
affecting Rocky Hill and Neelsville middle schools which would require a boundary change at 
these schools, and with respect to those middle schools, he did not alter utilization rates 
significantly, except to increase, rather that reduce, utilization rates. Accordingly, the only 
identified basis for altering boundaries was the perceived disparity in FARMS rates. Given that 
over 90% of the respondents in the Clarksburg cluster were primarily concerned about 
geography as the most important factor, it is even more apparent that the Superintendent had a 
different agenda than the stakeholders of the affected area.  
 Part of that agenda appeared at the Oct 28, 2019 MCBOE meeting, when the 
Superintendent stated: “One of the things that needed to happen in this particular boundary study 
is a testing of how the new policy language would play out.” The “new policy language” he 
referred to was the amended language of Policy FAA, which “especially” strives to create a 
diverse student body, understood by the Superintendent and the MCBOE as elevating “diversity” 
as a priority factor for making boundary changes. Thus, the Superintendent’s comment describes 
the high school, Rocky Hill and Neelsville boundary changes as a “test” of the policy; 
demonstrating the lack of a bona fide reason for redistricting. Using an illegally adopted Policy 
FAA, and “testing” the illegally adopted language, suggests that the reassignments of Rocky Hill 
and Neelsville were not for any purpose other than to see how using the FARMS rate to alter 
boundaries would “play out.” Since the illegal Policy FAA remains in effect, it is being used to 
conduct a current county-wide boundary study, raising the possibility that the continued use of 
an undefined measurement, the FARMS rate, as a proxy for race, will affect Montgomery 
County students on an ongoing basis.  
 Further, in using one statistic to drive boundary changes, the Superintendent failed to 
establish any criteria for, or any reasoning supporting, what constitutes a level of disparity in 
FARMS rate between schools justifying a boundary change. In other words, no real policy was 
articulated for the changes. At a minimum, the boundary changes enacted by the MCBOE are by 
definition arbitrary and contrary to sound policy. 
 
FARMS rate as a proxy for race 
 A December 3, 2019 report from the County Office of Legislative Oversight (OLO), 
entitled "Montgomery County Public Schools Performance and Opportunity Gaps," stated that 
                                                           
33 Exhibit 12, p. 8. 
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FARMS students are 55% Hispanic/Latino (“Latinx”) and 32% African-American (“Black”).34 
That is, 87% of all FARMS students are either Hispanic/Latino or African-American. According 
to the Legislative Oversight Office, a majority of Latinx and Black students attended high-
poverty elementary schools: 78% of Latinx students and 71% of Black students attending these 
schools in FY19.35 The OLO recommended promoting “socio-economic diversity across schools 
to enhance opportunities and promote achievement among Latinx, African American, and low-
income students”36 and encouraged MCPS to develop an integration and equitable funding plan 
to support MCPS’ school boundary analysis currently underway.”37 These excerpts, from a 
report developed in the same time frame as the Superintendent’s recommendation, demonstrate 
that the FARMS rate realistically represents, and is a proxy for, two racial groups: 
Hispanic/Latino and African American.  
 The actual makeup of those eligible for FARMS demonstrates that the Superintendent’s 
assignment of schools to address not race neutral school assignment methods in Montgomery 
County. They are a proxy for Black and Hispanic race, and are being used to integrate schools, 
or to “strive to create a diverse student body” as stated in the illegal Policy FAA. 
 
Inconsistent application of “FARMS rates” factor 
 The stated goal of minimizing disparities in farms rates is doubtful, when the actual 
middle school adjustments are considered. No significant change in any FARMS percentage was 
accomplished except for Neelsville, which dropped from 66.7% to 53.9%, and Rocky Hill, which 
rose from 22.5% to 38%.  
 But the racial makeup of those schools is altered: At Neelsville, African Americans drop 
from 30.3% to 20.9 %, Hispanics/Latinos drop from 52.8% to 45.2%. At Rocky Hill, African 
Americans increase from 24.9% to 31.8%, and Hispanics/Latinos increase from 17.4% to 28.9%. 
Similarly, percentages of Whites and Asians are raised at Neelsville, while they are dropped at 
Rocky Hill.  
 At a minimum, the fact that other “disparities” in FARMS rates were ignored— Martin 
Luther King Jr. has a 45.2% rate under the plan, while Kingsview has a 23.5% rate under the 
plan, for example — demonstrates that the application of this “goal” was arbitrary and 
capricious. In order that criteria concerning the meaning and application of FARMS rate are 
applied nondiscriminately across all schools in any future or ongoing boundary study, Appellants 
submit that the MCBOE ought to be required to establish scientific-based criteria for (a) defining 
or determining when a FARMS rate is adversely high, and (b) defining what disparity level in 
FARMS rates between or across schools justifies a boundary change(s). 
 More importantly, however, these figures demonstrate that the only demographic factor 
that was really at play was race. The MCBOE and Superintendent were engaged in 
unconstitutional race-balancing, to the exclusion of the factors desired by the community, such 
as geography, and to the exclusion of other Policy FAA factors, including the stability of the 
community and student families.  
 
 
 

                                                           
34 Exhibit 10, “MCPS Performance and Opportunity Gaps,” p. 11. 
35 Id, p. 8. 
36 Id, p. 87. 
37 Id., p. 89. 
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Discrimination and bias 
 The State Board of Education, at COMAR 13A.04.02.12 defines racism: "Racism" means 
unequal or discriminatory treatment of, or attitudes towards, individuals or groups based on race. 
Throughout the development of the Policy FAA underlying the boundary plan, and throughout 
the boundary plan itself, there were several indicators of racism and bias on the part of Board 
members and the Superintendent. 
 The discussion of the MCBOE in its April 12, 2018, meeting demonstrates that the 
reasons given for the altered language emphasizing “diversity” as the number one factor to be 
considered in Policy FAA-authorized boundary changes were concerns about racial equality, and 
in particular, MCBOE members’ opinions — usually emphasizing African American history —
that the schools in Montgomery County are not integrated enough. The MCPS inclusion of a 
focus group sponsored by African American and Hispanic/Latino organizations in its outreach, 
but no such focus groups involving stakeholders who are White or Asian, also demonstrates the 
underlying bias of the MCBOE and the Superintendent.  
 The language of the illegal Policy FAA, emphasizing the application of Policy ACD, a 
policy concerning “integration,” which has not been revised for 25 years, drives home the point 
that the Superintendent intended to engage in race-balancing, that is, in integrating schools by 
using the FARMS rate as a proxy for race. 
  
Issue 4: Utilizing a FARMS rate as proxy for race effectively renders the middle school 
boundary changes unconstitutional. 
 
 The illegally amended Policy FAA references Policy ACD, “Quality Integrated 
Education,” last amended in 1993. Parts of Policy ACD were ruled unconstitutional in the federal 
case Eisenberg v. Montgomery County Public Schools, 197 F.3d 123 (4th Cir. 1999) because 
they constituted race balancing.  
 The MCBOE has never amended Policy ACD to bring it into compliance with 
the Eisenberg ruling. That ruling determined that the MCPS could not deny a student a transfer 
on the basis of race. Further, race-based classifications have only been tolerated as constitutional 
by the courts where past constitutional violations demand race-based remedies in the present. No 
such past violations exist in Montgomery County, and so race-based re-assignments to balance 
races according to some desired ratio are unconstitutional. In Eisenberg, the federal court 
explained that Montgomery County’s transfer policy was not a remedial race-conscious policy: 
 

… the record demonstrates that Montgomery County's transfer policy is not a 
remedial race conscious policy. … Montgomery County has never been under a 
court order to desegregate, having acted voluntarily to dismantle segregation after 
the Supreme Court's decision in Brown v. Board of Educ., 347 U.S. 483 (1954). 
Montgomery County formed a Quality Integrated Education policy in 1975, and 
the present transfer policy reflects the Quality Integrated Education policy goals 
of “avoiding racial isolation and promoting diverse enrollments.” 
Notwithstanding that race based classifications have been tolerated in situations 
where past constitutional violations require race based remedial action, see Swann 
v. Charlotte Mecklenburg Bd. of Educ., 402 U.S. 1 (1971); Brewer v. School Bd. 
of City of Norfolk, 456 F.2d 943 (4th Cir.), cert. denied, School Bd. of City of 
Norfolk v. Brewer, 406 U.S. 933 (1972), we do not face that type of scenario in 
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this case. No court has ever made a finding that Montgomery County Public 
Schools were not unitary, therefore, the transfer policy does not correct any past 
constitutional violations. (Internal citations to party briefs omitted). Eisenberg, at 
129-30. 
 

 See also, Parents Involved in Community Schools vs. Seattle School District, 551 U.S. 
701 (2007). 
 Specifically, the outdated Policy ACD still contains a section entitled “Supporting 
Diversity,”38 which directs the MCPS staff to annually assess the “diversity profile” of each 
school, taking into account the “extent to which the school differs from the school system’s 
overall composition with respect to each of the four major racial/ethnic groups,” analyzing the 
rate of change in those four racial/ethnic compositions within the schools, and prioritizing needs 
accordingly. This system was described by Eisenberg court and specifically held to be 
unconstitutional. Race-based classifications are presumed to be unconstitutional: “racial 
classification, regardless of purported motivation, is presumptively invalid and can be uphold 
only on extraordinary justification.” Eisenberg, at 128, quoting Personel Adm’r of Mass v. 
Feeney, 443 U.S. 256, 272 (1979).  
 Here, redistricting via FARMS rates “disparities” was a simply a pretext for classifying 
persons by race, and for setting policy according to racial classifications. Thus, the approved 
boundary plan constitutes a constitutional violation of all affected individuals, not just 
Appellants.  
 
Issue 5: Violation of the Open Meetings Act invalidates the boundary proposal process. 

 Additionally, the MCBOE appears to have violated the Open Meetings Act (OMA) MD 
Code, GP §3-101 et seq., during the deliberations for the boundary plan. In a text to  

 MCBOE member Dixon stated “I do wish I could share with you what went on 
behind the scenes related to all of this [the boundary proposal process]. It is not what you 
surmise especially how you perceive Mrs. Smondroski was treated. . .”39  
 Appellants do not know what “went on behind the scenes related to all of this.” As a 
public body, the MCBOE is subject to the OMA. The board may only meet privately for 
restricted reasons; certainly not to discuss policy making such as the boundary plan. Frazier v 
McCarron, No. 4, Sept. Term, 2019 (MD COA Nov. 20, 2019). The board appears to have 
violated the OMA in several ways, first by having a behind-the-scenes meeting at all; and further 
by not notifying the public of such meeting, not having an open meeting beforehand; and not 
providing any minutes showing how members voted in the behind-the-scenes meeting. 
 Such conduct is alleged to have occurred recently in Howard County, where the board 
blatantly violated the OMA during deliberations on a boundary plan, causing one member to 
return to the open meeting in tears. See the filed appeal to this Board of Avinash Dewani v 
Howard County BOE, Dec. 23, 2019. Appellants believe that discovery is warranted here to 
determine to what extent the MCBOE likewise made public policy “behind the scenes” to 
achieve its unconstitutional boundary changes. 
 
 

                                                           
38 Exhibit 5, p. 4. 
39 Exhibit 9. 
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RELIEF SOUGHT  
  

 For the reasons stated, Appellants seek to have the redistricting adjustments made by 
Appellee declared illegal pursuant to COMAR 13A.01.05.06 as illegal and unconstitutional, as 
well as arbitrary and unreasonable; and for the said adjustment plant to be voided in its entirety, 
or, in the alternative, for those portions of the redistricting plan declared illegal and/or arbitrary 
to be voided, and for the State Board of Education to issue an order declaring such acts void, and 
directing the Appellee that the redistricting adjustments made pursuant to the MCBOE’s 
November 26, 2019 vote adopting said adjustments may not be acted upon, but instead, the 
2019-2020 Montgomery County Public School System attendance areas must remain in place for 
the 2020-2021 MCPSS school year, or in the alternative, that the 2019-2020 Neelsville and 
Rocky Hill middle school attendance areas must remain in place for the 2020-2021 MCPSS 
school year. 

 Respectfully submitted, 
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