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APPLICATION OF THE CENTER FOR STATE AND LOCAL 
GOVERNMENT LAW FOR LEAVE TO FILE AMICUS BRIEF IN 
SUPPORT OF RESPONDENT AND REAL PARTY IN INTEREST 

 

 The undersigned requests permission to file the accompanying brief 

as amicus curiae in support of Respondent California Secretary of State and 

Real Party in Interest Legislature of the State of California, arguing that the 

Petition for Writ of Mandate must be denied. 

STATEMENT OF INTEREST 
 
 The UC Hastings Center for State and Local Government Law is 

familiar with the issues raised by this case and believes that the brief brings 

to light new information about the nature of legislative power with respect 

to ballot measures.  This material is particularly important given the exigent 

circumstances attending the issuance of the Court’s initial order in advance 

of the November election.  The Center’s expertise in California 

constitutional history affords the Court the opportunity to learn of hitherto-

unsurfaced history of the California Constitution bearing on the intricate 

relationship between the electorate and the Legislature as lawmakers in 

California.  The brief draws extensively on the report of the California 

Constitution Revision Commission that accompanied the critical 1966 

revision to the California Constitution. The Center also raises additional 

provisions of the Constitution substantiating the principle that the 
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Legislature’s powers need not derive from explicit constitutional grants of 

authority.   

 The most recent scholarly work of Professor Michael B. Salerno, the 

undersigned attorney, was on the California Constitution as co-author, with 

two others, of The California State Constitution: A Reference Guide (2nd 

ed. Oxford University Press, pending publication).  Steven Bonorris is the 

Associate Director for Research at the Center for State and Local 

Government Law, and adjunct professor of Law at UC Hastings College of 

the Law. His practice areas include federal-state relations, environmental 

regulations and municipal finance.  Nedda Black is a graduate research 

fellow at UC Hastings College of the Law. She assists the UC Hastings 

General Counsel, law professors, (which included work on the 

aforementioned The California State Constitution: A Reference Guide), and 

the Center for State and Local Government Law.  The brief does not 

represent the views or policies of UC Hastings College of the Law, its 

Board of Directors, or its Faculty. 

DISCLOSURE REGARDING AUTHORSHIP OR MONETARY CONTRIBUTION  
 
 No party or counsel for any party authored any portion of the brief. 

The law firm of Strumwasser & Woocher (representing Real Party in 

Interest Legislature of the State of California) re-formatted and printed the 

amicus brief in the proper form for filing with the Court after it was 

produced by the undersigned.  
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 No other person or entity made a monetary contribution intended to 

fund the preparation or submission of the brief. 

 

Dated:  January 30, 2015  By: ___________________________ 
       Michael B. Salerno 
 
     Attorney for Amicus Curiae Center for  
     State and Local Government Law 
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AMICUS BRIEF 

 The separation of powers issue this case presents is of paramount 

importance.  Historically, the Court has been deferential to the exercise of 

the Legislature’s plenary power, resolving any doubt in favor of the 

legislative action. When considering whether SB 1272 is a valid exercise of 

the Legislature’s constitutional power, it is important the Court be mindful 

of well-settled, longstanding principles of construction, especially the 

strong presumption in favor of the Legislature's interpretation of a provision 

of the Constitution.1 The Court should not act as a super-legislature, 

                                              

 1 Methodist Hospital of Sacramento v. Saylor quotes two older cases 
for these principles: 

 “Thus in San Francisco v. Industrial Acc. Com. (1920) 
183 Cal. 273, 279, 191 P. 26, 28, the court held that ‘where a 
constitutional provision may well have either of two 
meanings, it is a fundamental rule of constitutional 
construction that, if the Legislature has by statute adopted 
one, its action in this respect is well-nigh, if not completely, 
controlling.  When the Legislature has once construed the 
Constitution, for the courts then to place a different 
construction upon it means that they must declare void the 
action of the Legislature.  It is no small matter for one branch 
of the government to annul the formal exercise by another 
and co-ordinate branch of power committed to the latter, and 
the courts should not and must not annul, as contrary to the 
Constitution, a statute passed by the Legislature, unless it can 
be said of the statute that it positively and certainly is 
opposed to the Constitution. This is elementary. . . .’ 

*  *  *  *  
 “Again, in Delaney v. Lowery (1944) 25 Cal.2d 561, 
569, 154 P.2d 674, 678, we referred to the presumption of 
constitutionality and the rule of strict construction of 
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substituting its will for that of the Legislature on matters within the 

Legislature’s inherent power. 

 State legislative power is limited by the federal Constitution, or by 

state constitutional provisions expressed in “negative terms” or by 

“necessary implication.” Federal constitutional limitations are not at issue 

here. There is agreement among the parties and the Court that the California 

Constitution is without “negative terms” prohibiting the Legislature from 

placing an advisory measure on the ballot. Therefore, the central question 

before the Court is whether the California Constitution, by “necessary 

implication,” restrains the power of the Legislature by prohibiting the 

placement of an advisory measure on the ballot. 

 Rather than restating arguments made by the Legislature, this amicus 

brief draws the Court’s attention to additional points and responds to the 

Howard Jarvis Taxpayers Association (“Jarvis”) Petition and Reply, as 

follows: 

                                                                                                                            

constitutional limitations on the Legislature, and concluded, 
‘Those principles indicate the latitude and effect to be given a 
legislative construction or interpretation of the Constitution. 
When the Constitution has a doubtful or obscure meaning or 
is capable of various interpretations, the construction placed 
thereon by the Legislature is of very persuasive significance.’ 
The rule, moreover, remains viable today [citations omitted].” 
(Methodist Hospital of Sacramento v. Saylor (1971) 5 Cal.3d 
685, 692-693 (emphasis added).) 
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(1) An examination of California Constitutional history 
demonstrates the Constitution does not draw, and has never 
drawn, a clear line between lawmaking by the Legislature and 
lawmaking by the citizenry through the ballot. 

 
(2) The Jarvis Reply mistakenly asserts the Legislature must be 

specifically “authorized” by the California Constitution to 
exercise a power it historically has possessed. 

 
(3) The Jarvis Petition states the Legislature may not propose a 

statute for the voters to adopt or reject, an incorrect assertion 
on an issue not before the court. 

 
(4) The Jarvis Reply misstates law and confuses, speculating 

about a parade of horribles not supported by history. 
 
I. AN EXAMINATION OF CALIFORNIA CONSTITUTIONAL HISTORY 

DEMONSTRATES THE CONSTITUTION DOES NOT DRAW , AND HAS 
NEVER DRAWN , A CLEAR L INE BETWEEN LAWMAKING BY THE 
LEGISLATURE AND LAWMAKING BY THE CITIZENRY THROUGH 
THE BALLOT . 
 

 The Court’s August 11, 2014 Order to Show Cause is correct in 

stating that “no specific constitutional provision authorizes the Legislature 

to place this kind of question on the ballot.” (Concurring Statement of 

Justice Liu, p. 2.) However, the Court  may not be aware of:  (1) the 

history of the California Constitution when it concludes the Constitution 

draws a line between lawmaking by the Legislature and by the voters and 

does not contemplate a mix-and-match lawmaking approach; (2) the 

circumstances of the Court’s solitary application of “necessary 

implication” to limit exercises of legislative power; and (3) the subtle 

distinction between viewing constitutional provisions as limiting (rather 

than “authorizing”) legislative power (discussed in Section II, infra). 
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 A “strong case” is asserted that the legislative power to place an 

advisory measure on the ballot must be denied as necessarily implied from 

our Constitution’s structure and text, despite the absence of negative terms.  

This assertion, however, is not supported by the only case wherein the 

Court concluded that an action by the Legislature was prohibited by 

necessary implication.  In that case, the Court determined that a statute 

requiring counties to submit to binding arbitration of economic issues 

violated two specific provisions of Article XI of the California Constitution:  

(1) section 1, subd. (b), because the statute “deprives the county of its 

authority to provide for the compensation of its employees”; and (2) section 

11, subd. (a), because the statute “delegates to a private body the power to 

interfere with county financial affairs and to perform a municipal function.”  

(County of Riverside v. Superior Court (2003) 30 Cal. 4th 278, 282.)  Thus, 

the finding of necessary implication was derived from the explicit language 

of two specific provisions of the Constitution and not from a generalized 

“structure and text” argument. 

 Even assuming the advent of a new “structure and text” doctrine that 

would allow the Court to strike down legislative actions based not on 

specific negative terms contained in the California Constitution but based 

only on its “structure and text,” an examination of the Constitution’s 

history, and how it has been amended, does not support the conclusion that 
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it contains a “clear line between lawmaking by the Legislature and 

lawmaking by the citizenry.” 

 In 1911, the initiative process was added to what continues to be the 

current California Constitution (adopted in 1879).  The initiative process 

included an option popularly labeled the “indirect initiative,” a method by 

which proponents could submit a proposed statutory initiative measure to 

the Legislature for consideration after collecting fewer signatures than were 

required at that time to place the measure directly onto the ballot.  If the 

measure was adopted without change by the Legislature, that measure did 

not appear on the ballot (but was subject to referendum). 

 Conversely, if the measure was rejected by the Legislature, the 

indirect initiative option provided that the measure would appear on the 

ballot as submitted by the proponents. This option also acknowledged (not 

“authorized”) the Legislature’s power to propose an alternative statutory 

measure on the same subject, which would appear on the same ballot with 

the citizens’ initiative.  (See Senate Constitutional Amendment No. 22, 

Chapter 22, Resolution Chapters 1911, § 1, unnumbered paragraph 5). 

 The initiative process was substantively amended by Proposition 2 in 

1950, which added Section 1d to Article IV of the California Constitution.  

This provision is the only limitation upon the Legislature’s power to place 

a proposed statute on the ballot (when the measure names any individual to 

hold office), and it remains in the Constitution today as article II, section 
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12.2  (This provision is discussed further in Section III.)  Other than the 

addition of Section 1d, the initiative provisions in the California 

Constitution remained substantively unchanged until November 1966, 

when the voters approved the first constitutional revision since 1879, 

which included revisions to article IV (Proposition 1-a).3 

 Between 1911 and 1966, the California Constitution did not draw a 

“clear line between lawmaking by the Legislature and lawmaking by the 

citizenry through the ballot.”  Far from a clear line, the Constitution 

encouraged the voters and the Legislature (except as limited by then- 

numbered art. IV, § 1d) to work together in enacting statutes that were 

initially proposed as statutory initiatives. The Constitution also 

acknowledged the Legislature’s power to compete with an initiative 

measure by placing its own statutory measure on the same ballot. There is 

no better way to describe this process than as a “mix and match” approach 

to lawmaking between the Legislature and the citizenry. 

 Thus, simply stated, the central question raised is: What, if anything, 

changed in the “text and structure” of the California Constitution on or 

                                              

 2 This provision was reworded and renumbered (moved from article 
IV, section 1d to section 26) by Proposition 1-a in November 1966, and 
was then moved again to article II, section 12 by Proposition 14 in June 
1976. 
  

3At that time, article IV also contained the initiative provisions. The 
1966 revision retained these provisions in article IV.    
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after 1966 that created a “clear line” and ended the mix-and match 

approach that had previously been embodied in the Constitution?  In 

response to that question, the notes of the California Constitution Revision 

Commission (hereafter “the Commission”) — the entity that recommended, 

narrated, and provided commentary on the revisions — are illuminating. 

 The Commission commenced its work in 1964 and issued its report 

on the final revised articles in 1968, the Introduction of which merits being 

set out in full with respect to its comments concerning the “Need for 

Revision,” the Commission’s presumptions concerning the “Inherent 

Power of the Legislature,” its view about the existence of “unnecessary 

grants of power to Legislature,” and its goal of “eliminating deadwood” in 

the Constitution.  The Introduction to the Commission’s 1968 report states 

as follows: 

“N EED FOR REVISION  
 

*  *  *  * 

 “There was no revision of the l879 Constitution until 
commencement of work by the Constitution Revision 
Commission in 1964. Between 1879 and 1964 our 
Constitution was amended over 300 times.  Its length 
increased from 16,000 to more than 75,000 words, and it was 
10 times longer than the United States Constitution. 
 
 “While size alone may not justify a general revision, 
the California Constitution suffers from other defects. As Phil 
S. Gibson, former Chief Justice of the California Supreme 
Court, has stated: 
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 “‘[The State Constitution is] cumbersome, unelastic 
and outmoded. . . . It is not only much too long, but it is 
almost everything a Constitution ought not to be.’ 
 
 “Such a document falls short of its intended purpose. 
Our State Constitution 
 

‘. . . should be a reasonably short, concise and 
readable statement establishing (1) basic 
political concepts; (2) an outline of the 
organizational framework of government; and 
(3) a set of limitations on governmental powers. 
[The existing California Constitution] can serve 
only to confuse and confound the citizen who, 
looking for an understanding of his government, 
is faced by a maze of verbiage characterized in 
part by obsolescence, outright irrelevancies and 
even in a few cases, contradictions.’ 

 
 “Revision of our Constitution's form and substance can 
remedy its defects. The elimination of deadwood, 
reorganization of format, modernization of style and transfer 
of details to statutes improve form. Substance is improved by 
dedicating our Constitution to the fundamentals of 
government and the essential rights of the people. 
 
 “In response to the Legislature’s request, the 
Commission has accepted responsibility for the preparation of 
recommended revisions of our Constitution. 
 

INHERENT POWER OF THE LEGISLATURE  

“The Commission considers many rules of law 
pertinent to constitutional revision. The most important rule 
applies to the relationship between our Constitution and the 
Legislature. 

 
“The Legislature can exercise all of the State's 

legislative power and can act upon any subject unless the 
power has been delegated to the federal government or 
exercise of the power is forbidden by the State or Federal 
Constitution. It therefore is unnecessary to grant power in the 
Constitution which the Legislature inherently possesses. It is 
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appropriate, however, to prohibit or compel by constitutional 
provision certain exercises of the Legislature's inherent 
power. Collins v. Riley, 24 Cal.2d 912,152 P.2d 159 (1944). 

 
 “Our Constitution is encumbered by this type of 
unnecessary grant of power to the Legislature and by 
provisions which the Legislature is competent to enact by 
statute. Relying upon the rule of inherent legislative power, 
the Commission often has formulated recommended revisions 
which free our Constitution from these encumbrances.”  
(California Constitution Revision Commission, Proposed 
Revision of the California Constitution (1968), p. 7 (emphasis 
added; footnotes omitted).) 

 
 With these principles in mind, the Commission recommended, and 

the voters approved, among other things, discontinuation of the indirect 

initiative option.  This change, however, did not alter the structure of the 

California Constitution nor limit the power of the Legislature to propose 

measures. The revision allowed proponents of a statutory initiative to 

qualify a measure for direct placement on the ballot with the same 

percentage of signatures previously required for submission to the 

Legislature. The greater percentage of signatures previously required for 

direct placement on the ballot was retained for constitutional amendments 

proposed by initiative. The chair of the Commission, the Hon. Bruce W. 

Sumner, Judge of the Superior Court, County of Orange, explained that the 

reason for this change was to encourage statutory initiatives over initiative 

constitutional amendments, not to alter the Legislature’s power: 

“The 1966 revision reduced the signature requirement for 
initiative statute petitions from 8 to 5 percent, but retained the 
8 percent signature requirement for constitutional 
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amendments.   This was done to encourage persons wishing 
to sponsor initiative petitions to use the initiative statute, thus 
protecting the Constitution from the addition of unnecessary 
detail.” (California Constitution Revision Commission, The 
Constitutions of California and the United States with Related 
Documents (2013-14 ed.), published by the California State 
Legislature, p. 137.) 

 
 If the Commission intended to end the mix-and-match approach to 

lawmaking in place before the 1966 revision (or to eliminate the ability of 

the people to vote on advisory measures) and to instead establish a “clear 

line” between “lawmaking by the Legislature and lawmaking by the 

citizenry through the ballot,” it did not state that intent. To the contrary, as 

the Commission explicitly stated: “Relying upon the rule of inherent 

legislative power, the Commission often has formulated recommended 

revisions which free our Constitution from these encumbrances 

[unnecessary grants of power to the Legislature].” (California Constitution 

Revision Commission, Proposed Revision of the California Constitution, 

supra, p. 7 (emphasis added).) The 1966 revision does not support the 

argument that a prohibition against the Legislature’s placement of an 

advisory measure on the ballot is a “necessary implication of our 

Constitution’s text and structure.” 

 In June 1976, the provisions relating to initiatives, including the sole 

provision limiting the Legislature’s power to place a statutory measure on 
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the ballot, were moved from article IV to a more logical place — article II, 

entitled “Voting, Initiative and Referendum, and Recall.”4 This revision 

likewise articulated no intent to change the meaning or structure of the 

Constitution, or to end the mix-and-match” approach to lawmaking. 

II.  THE JARVIS REPLY M ISTAKENLY ASSERTS THAT THE 
LEGISLATURE MUST BE SPECIFICALLY “A UTHORIZED ”  BY THE 
CALIFORNIA CONSTITUTION TO EXERCISE A POWER IT 
HISTORICALLY HAS POSSESSED. 
 

 The Legislature, by statute (Chapter 435, Statutes of 1933), placed 

two advisory measures on the ballot in 1933 (discussed in Legislature’s 

Demurrer, at pp. 45-46).  At that time, there was no “authorization” in the 

Constitution to do so.  Petitioner ignores history and fundamental 

principles of California constitutional construction by asserting that the 

enumeration of certain legislative powers is the exclusion of others, when 

the opposite is true.  Petitioner cites examples (Jarvis Reply, p. 3, fn. 1) of 

constitutional provisions that “expressly grant both legislative and non-

legislative power to the Legislature,” including: the power to impeach; to 

create committees; to regulate horse races, bingo games, etc. The Jarvis 

Reply asks: “If the Legislature truly possesses ‘any and all power’ not 

denied to it by the Constitution, it begs the question as to why the 

Constitution has dozens of [these] provisions . . . .” 

                                              

 4 See Proposition 14, entitled “Miscellaneous Constitutional 
Revisions” (June 1976 Primary Election).  
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 The well-settled principle and the answer to the Jarvis inquiry was 

repeated once again in Dean v. Kuchel, which set out the four fundamental 

principles governing interpretation of the California Constitution. The 

more complete quotation cited by the Kuchel Court5 is from Collins v. 

Riley (1944) 24 Cal.2d 912, 915, among other cases, and reads as follows: 

 “This argument overlooks the fact that [1] our 
Constitution is not a grant of power but rather a limitation or 
restriction upon the powers of the Legislature [citations] and 
[2] ‘that we do not look to the Constitution to determine 
whether the Legislature is authorized to do an act, but only to 
see if it is prohibited.’ Fitts v. Superior Court, supra [6 Cal.2d 
230 (57 P.2d 512)]  [3] If there is any doubt as to the 
Legislature’s power to act in any given case, the doubt should 
be resolved in favor of the Legislature’s action. Such 
restrictions and limitations are to be construed strictly, and 
are not to be extended to include matters not covered by the 
language used. (Collins v. Riley, 24 Cal.2d 912, 915, 152 P.2d 
169, 171.)  (See, also, City of Los Angeles v. Post War etc. 
Board, 26 Cal.2d 101 [156 P.2d 746]; Delaney v. Lowery, 25 
Cal.2d 561 [154 P.2d 674]; 5 Cal.Jur. 666-670.) [4] 
Specifically, the express enumeration of legislative powers is 
not an exclusion of others not named unless accompanied by 
negative terms. (Ex parte McCarthy, 29 Cal. 395; Macmillan 
Co. v. Clarke, 184 Cal. 491 [194 P. 1030, 17 A.L.R. 
288]; Slavich v. Walsh, 82 Cal.App.2d 228 [186 P.2d 35].)”  
(Dean v. Kuchel, supra, 37 Cal.2d at p. 100 (emphasis in 
original).) 
 

 When the Jarvis Petition seeks “authorization” in the California 

Constitution for the Legislature’s action of placing an advisory measure on 

                                              

 5 Dean v. Kuchel (1951) 37 Cal.2d 97, 100. (NB: numerals [1], [2], 
[3], and [4] in the quoted text and highlighted in bold, were added by 
amicus for clarity.) 
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the ballot, it is applying an analysis that is consistent with the rule for 

federal, not state, constitutional interpretation.  A proper resolution of the 

question requires application of the rule that a state constitution is a limit 

rather than a grant of power.  As the Court has stated: “This rule is so 

elementary and universal that the citation of authority in support of it 

would be superfluous. (See 5 Cal. Jur. 666-667.)” (Collins v Riley (1944) 24 

Cal.2d 912, 920 (Carter, J., concurring; emphasis added).) 6 

 The rule on state constitutional interpretation is clear and 

unmistakable: the Constitution’s text does not authorize legislative power, 

it limits it.  Thus, Petitioner’s references mischaracterize specific 

constitutional provisions as constituting “authorizations” of legislative 

power. These provisions are limitations upon legislative power.  Moreover, 

in the absence of express negative terms or limitation “by necessary 

implication,” the Court has repeatedly, clearly, and unmistakably 

emphasized the importance of judicial deference to legislative discretion:  

                                              

 6 “It is well settled that the Constitution of California is not, as is the 
Constitution of the United States, to be considered a grant of power or 
enabling act to the Legislature, but rather is a limitation upon the power of 
that body, and that ‘the legislature is vested with the whole of the 
legislative power of the state and may deal with any subject within the 
scope of civil government unless it is restrained by the provisions of the 
constitution, and the presumption that the Legislature is acting within the 
constitution holds good until it is made to appear in what particular it is 
violating constitutional limitations.’ (Macmillan Co. v. Clarke, 184 Cal. 
491 [194 P. 1030, 17 A.L.R. 288].)” (Collins v Riley, supra, 24 Cal.2d at 
pp. 919-920 (Carter, J., concurring).) 
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“If there is any doubt as to the Legislature’s power to act in any given case, 

the doubt should be resolved in favor of the Legislature.” (Collins v. Riley, 

supra, 24 Cal.2d at p. 916, as cited in Methodist Hospital of Sacramento v. 

Saylor,supra, 5 Cal.3d at p. 691.) 

 The Legislature’s Demurrer details the applicability of these 

fundamental principles of state constitutional interpretation to the case at 

hand. (See, e.g, pp. 6, 8, 9, 10, 11, and 12). The Legislature refutes 

Petitioner’s attempted application of the maxim of “expressio unius est 

exclusio alterius” in examining what was identified by Petitioner as 

“authorizations” and used as a basis to deny the legislative power at issue.  

(See pp. 26-29.) 

 Additionally, the provisions cited by Petitioner actually set out three 

instances in which the Constitution imposes special conditions when the 

Legislature: (1) proposes a state constitutional amendment, (2) presents to 

the Governor a bill authorizing issuance of bond debt, and (3) presents to 

the Governor an amendment or repeal of a previously-enacted initiative or 

referendum statute. These provisions do not authorize legislative action, 

they limit legislative power.  

 In the first example, when the Legislature proposes a constitutional 

amendment, sections 1 and 4 of article XVIII impose certain limitations: 

the proposal must be adopted by a rollcall vote with “two-thirds of the 

membership of each house concurring” (see art. XVIII, § 1), and the 
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measure must then be approved by the voters (see art. XVIII, § 4). Without 

this limitation, only a majority vote would be required of the Legislature.7 

Likewise, in the second example, when the Legislature presents a bill to the 

Governor providing for the issuance of a bond (art. XVI, § 2), the limitation 

imposed upon legislative power is the requirement that the measure “be 

submitted to the electors in the form of a bond act or statute.”  This 

constitutional provision does not confer authority for the Legislature to 

                                              

 7The Concurring Statement (p. 2) asserts that an advisory measure 
“is a different species of ballot measure with no official nomenclature,” 
implying that the lack of “official nomenclature” affects the legislative 
power to place such a measure on the ballot.  However, article XVIII does 
not specify an “official nomenclature” to guide the Legislature concerning 
what form of legislative action is needed to propose a Constitutional 
Amendment.  Nonetheless, the Legislature has historically proposed these 
measures as either Senate or Assembly Constitutional Amendments. Nor 
does the California Constitution or the rules of the Legislature specify a 
nomenclature for ratification of an amendment to the U.S. Constitution, 
which may not be “an act of legislation within the proper sense of the 
word” (Hawke v. Smith (1920) 253 U.S. 221, 229), but which nonetheless is 
an appropriate legislative function.  Historically, the Legislature has ratified 
U.S. Constitutional amendments by resolution (see, e.g., Senate Joint 
Resolution 20, Resolution Chapter 148, and Resolution Chapters of 1972).  
There was no official nomenclature when the Legislature, by statute 
(Chapter 435, Statutes of 1933), placed two advisory measures on the ballot 
in 1933 (discussed in Legislature’s Demurrer, at pp. 45-46). The lack of 
official nomenclature was not an impediment because the Legislature has 
inherent power to establish nomenclature and procedure as needed in the 
exercise of its appropriate functions. Similarly, the California Constitution, 
the statutes, and the 2014 Rules of Court do not provide official 
nomenclature for a “Concurring Statement” accompanying a Supreme 
Court order. However, the Judicial Branch, like the Legislative Branch, has 
the power to establish appropriate nomenclature and procedure in 
pursuance of its appropriate functions.   
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propose a statute to issue a bond. The Legislature has inherent power to do 

so. Article XVI, section 1 provides an additional example of a limitation on 

legislative power. Were it not for these limitations, the Legislature could 

present a bill to the Governor providing for the issuance of bond debt, 

which would be enacted without voter approval.   

 Finally, in the third example, when the Legislature presents to the 

Governor a bill that would amend or repeal a previously-enacted initiative 

or referendum statute, section 10(c) of article II limits the Legislature’s 

power by placing restrictions on the amendment or repeal.  The provision 

does not authorize the Legislature to amend or repeal a previously-enacted 

initiative statute or one that has been subject to referendum, but rather it 

limits that power. Without this limitation, the Legislature would be free to 

enact amendments to, or repeals of, these statutes as any other. 

III.  THE JARVIS PETITION STATES THAT THE LEGISLATURE MAY 
NOT PROPOSE A STATUTE FOR THE VOTERS TO ADOPT OR 
REJECT, AN INCORRECT ASSERTION ON AN ISSUE NOT BEFORE 
THE COURT. 

 
 As a matter of policy and judicial prudence, the Court generally 

confines its inquiry to issues raised by the action before it. This ensures 

that: (1) issues are fully and extensively briefed, (2) important 

constitutional provisions are identified, and (3) relevant facts and history 

are revealed. 

 As Petitioner stated (quoted in the Concurring Statement): 
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“As petitioner notes, this provision [art. II, § 8, subd. (a)] — 
together with article IV, section l’s reservation of the 
initiative power to the people — means that the Legislature 
may not propose statutes for the voters to adopt or reject 
(apart from the specific exceptions noted above).” 
(Concurring Statement, p. 3 (emphasis added).) 
 

 This statement ignores article II, section 12, the only limitation on 

the legislative power to propose a statute to the electors expressed by means 

of “negative terms.”  Although the Court does not analyze this 

constitutional limitation, perhaps because this issue was not presented by 

the facts, it refutes Petitioner’s contention that the Legislature may not 

propose statutes for the voters to adopt or reject.8 

 Article II, section 12,9 continues to limit legislative power (and has 

remained in the Constitution after the indirect initiative option was 

eliminated). It reads in full: 

                                              

 8 “Our power of decision, of course, extends to the entire case (Cal. 
Rules of Court, rule 29.2(a)), although as a matter of policy we ordinarily 
exercise that power only with respect to issues raised in the Court of 
Appeal (id., rule 29(b)).” (Cedars-Sinai Medical Center v. Superior Court 
(1998) 18 Cal.4th 1, 6 (emphasis added).)  In Cedars-Sinai, this rule was 
relaxed, because “ [t]he petition for review . . . squarely raised the issue . . .  
and the issue [had] been extensively briefed not only by the parties but also 
by numerous amici.” (Ibid.) 
 
 

9 As noted above, article II, section 12, was initially added to article 
IV of the California Constitution in 1950, as section 1d. The revision of the 
Constitution proposed by the Commission (Proposition 1-a) in November 
1966, which eliminated the indirect initiative option, retained the substance 
of article IV, section 1d, but moved it to section 26 and streamlined its 
language to its current form. In explaining this particular revision, the 
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“SEC. 12. No amendment to the Constitution, and no statute 
proposed to the electors by the Legislature or by initiative, 
that names any individual to hold any office, or names or 
identifies any private corporation to perform any function or 
to have any power or duty, may be submitted to the electors 
or have any effect.” (Emphasis added.)10 
 

 If the Legislature was without power to place a proposed statute on 

the ballot for the voters to approve, this provision would have been 

unnecessary and its elimination would have been recommended by the 

                                                                                                                            

Commission commented: “No change in meaning has been effected.”  
(California Constitution Revision Commission, Proposed Revision of 
Articles III, IV, V, VI, VII, VIII, XXIV of the California Constitution (Feb. 
1966), at p. 50.)  In June 1976, Proposition 14, entitled “Miscellaneous 
Constitutional Revisions,” moved this provision to its current location in 
article II, section 12, again without intending any substantive effect by the 
renumbering. The Legislative Analyst’s Analysis, appearing in the 
California Voters Pamphlet for the June 8, 1976 Primary Election, stated: 
“The meaning of the Constitution will not be affected by either the passage 
or the rejection of this proposition.” (Id., p. 58 (emphasis added).) Thus, 
this provision retained its original intent. 
 

10 Any argument that this provision applies only to an initiative 
statute that the Legislature subsequently seeks to amend is flawed.  When 
referring to “initiative statutes,” the Constitution explicitly refers to them as 
such. (See, e.g., art. II, § 10.)   Moreover, by its terms, the limitation 
imposed by article II, section 12 applies only to a statute that names an 
individual to hold an office, or names or identifies a private corporation to 
perform any function or to have any power or duty proposed to the electors 
by the Legislature. There is no such limitation on a bill presented to the 
Governor by the Legislature. (See The California State Constitution: A 
Reference Guide (1st ed.), p. 73).  Because the stated goal of the 
Commission was to remove “deadwood” and streamline the Constitution 
by, among other things, eliminating unnecessary “grant[s of] power in the 
Constitution which the Legislature inherently possesses,” it is unlikely that 
a provision such as article II, section 12 would have been retained if it only 
applied to an initiative statute the Legislature sought to amend. 
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Commission.  Instead, it was twice retained and renumbered. The very 

existence of article II, section 12 confirms the Legislature’s power to 

propose and place statutes on the ballot for the voters to approve, limited 

only in their content by this provision.  Because the Legislature has the 

power to propose statutes to the electors, it naturally follows that the 

Legislature may also propose advisory measures to gauge voter opinion, an 

activity identified by the Court as an appropriate legislative function. The 

greater power includes the lesser. 

IV.  THE JARVIS  REPLY M ISSTATES THE LAW AND CONFUSES, 
SPECULATING ABOUT A PARADE OF HORRIBLES NOT SUPPORTED 
BY HISTORY . 

 
 Having failed to identify the relevant applicable law, the Jarvis 

Reply resorts to tactics of the squid, clouding the waters to occlude a clear 

view.  

 The Jarvis Reply mischaracterizes the Legislature’s position. The 

Legislature does not assert that it possesses “any and all” powers under the 

sun.  To the contrary, the Legislature asserts no more than “all the powers 

and privileges which are necessary to enable it to exercise in all respects, in 

a free, intelligent and impartial manner, its appropriate functions . . . .”  (Ex 

parte McCarthy, supra, at p. 403 (emphasis added).) As the Concurring 

Statement observed: “None of this suggests that the Legislature may not 

consider opinion polls or generally should not consider public opinion in 

formulating policy.  Of course it may and it should.” (Concurring 
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Statement, p. 4).  Thus, gauging public opinion is a proper exercise of the 

Legislature’s appropriate functions. The issue here is not whether the 

Legislature may solicit public opinion, but whether the Legislature has the 

power to do so by means of the ballot.  This question is answered in the 

remainder of the quotation from Ex parte McCarthy, wherein the Court 

states that the Legislature has “all the powers and privileges which are 

necessary to enable it to exercise . . . its appropriate functions, except so far 

as it may be restrained by the express provisions of the Constitution, or by 

some express law made unto itself, regulating and limiting the same. 

(Cushing’s Law and Practice of Legislative Assemblies, p. 221.)”  (Ex 

parte McCarthy, supra, at p. 403 (emphasis added).) 

 As previously stated, the Jarvis Reply goes on at length to obscure 

whether the Legislature’s practice of placing an advisory measure on the 

ballot is prohibited by “necessary implication.” Rather than identifying 

limitations expressly articulated in the Constitution, it speculates on what 

other branches of government might do if its misstatement of legislative 

power were correct. 

 An example of Petitioner raising issues that only confuse is the 

material it references from Cushing’s Elements of the Law and Practice of 

Legislative Assemblies in the United States of America (1856 ed.), quoted 
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by the Jarvis Reply from the Court’s opinion in Ex parte McCarthy.11 The 

Jarvis Reply identifies 13 legislative powers, implying the list is exclusive, 

and asserts:  “Thus, parliamentary common law provides no support for the 

Legislature’s broad assertion that it possesses ‘any and all’ power not 

denied to it by the Constitution.  Nor does it support the Legislature’s claim 

                                              

 11 The language in Ex parte McCarthy that precedes the opinion’s 
listing of 13 “common parliamentary law powers and privileges” is as 
follows: 
 

“We shall first consider this question by the light of the common 
parliamentary law, independent of any restrictions placed thereon by the 
Constitution or any laws made in pursuance thereof. 
 

“A legislative assembly, when established, becomes vested with all 
the powers and privileges which are necessary and incidental to a free and 
unobstructed exercise of its appropriate functions. These powers and 
privileges are derived not from the Constitution; on the contrary, they arise 
from the very creation of a legislative body, and are founded upon the 
principle of self preservation. The Constitution is not a grant, but a 
restriction upon the power of the Legislature, and hence an express 
enumeration of legislative powers and privileges in the Constitution cannot 
be considered as the exclusion of others not named unless accompanied by 
negative terms. A legislative assembly has, therefore, all the powers and 
privileges which are necessary to enable it to exercise in all respects, in a 
free, intelligent and impartial manner, its appropriate functions, except so 
far as it may be restrained by the express provisions of the Constitution, or 
by some express law made unto itself, regulating and limiting the same. 
(Cushing's Law and Practice of Legislative Assemblies, p. 221.) 

 
“What powers and privileges, therefore, a legislative assembly takes 

by force and effect of its creation, are to be ascertained by a reference to the 
common parliamentary law. These powers and privileges are classified by 
Cushing (p. 246) as follows: [The thirteen “common parliamentary law 
powers” then follow.]” (Ex parte McCarthy, supra, 29 Cal. at p. 403 
(emphasis added).)   
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to free access to the people’s ballot.” (Jarvis Reply, p. 8).  This statement is 

misleading. 

 The Jarvis Reply cites Luther Stearns Cushing, Elements of Law and 

Practice of Legislative Assemblies in the United States of America (1856), 

without further identifying the work as the source of the 13 cited powers.  

Lex Parliamentaria Americana Elements of the Law and Practice of 

Legislative Assemblies in the United States of America is the only version 

of this work published today (by “General Books LLC, Memphis USA, 

2012”).   This edition is a reproduction of the second edition of Cushing’s 

work, originally published by Little Brown, and Company of Boston in 

1869.12 

 Contrary to what the Jarvis Reply asserts, the listed powers are 

obviously incomplete, a fact immediately apparent from simply reading 

them.  For example, the 13 powers do not include the legislative power to 

present legislation to the Executive Branch — the most fundamental of 

legislative powers. Does the Jarvis Reply suggest the Legislature lacks the 

power to present legislation because it is not part of an incomplete listing of 

Cushing’s 13 common law powers? An examination of the publication’s 

Table of Contents likewise reveals that the 13 referenced powers are not 

                                              

 12 “The Book was created using optical character recognition 
software . . . with an annoying number of typos.” (Publisher’s Note, p. 1.)  
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exclusive. These powers are set forth in one of four chapters of “PART 

THIRD,” entitled “O[f] Privileges and Incidental Power of a Legislative 

Assembly.” This “PART” is followed by “PART FOURTH,” entitled “Of 

Powers and Functions of a Legislative Assembly,” which contains another 

five chapters. (Lex Parliamentaria Americana Elements of the Law and 

Practice of Legislative Assemblies in the United States of America, supra, 

Table of Contents, pp. 4-5.)  

 The 13 powers referenced by Petitioner thus are not exclusive, nor 

would an 1856 listing of legislative powers be complete today because the 

initiative was not in existence in the world until the late 19th Century, and 

until the early 20th Century in California.  Moreover, even if a power was 

omitted from the list, the Jarvis Reply ignores the fundamental principle 

stated immediately preceding the list of powers it quotes: 

“ [T]he express enumeration of legislative powers is not an 
exclusion of others not named unless accompanied by 
negative terms.”  (Ex parte McCarthy, supra, at 403; emphasis 
added.) 

 
 Finally, the parade of horribles suggested by the Jarvis Reply 

(starting at p. 20) speculates on matters that supposedly could have 

occurred, but which in fact have not occurred over the past century.  SB 

1272 is the first time since 1933 that the Legislature has proposed an 

advisory measure. Whether advisory measures are a good or bad practice is 

a matter of policy, not law.   
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 Given this history (three advisory measures in the past 100 years), 

the Jarvis Reply’s suggestion the ballot will be cluttered with advisory 

measures resulting in voter fatigue is not likely to occur.  In any case, this is 

a policy reason, not a legal one, for prohibiting the practice.  If, in the 

voters’ view, the Legislature were to abuse this power, an initiative 

measure could be proposed to add the negative terms to the Constitution 

that would be necessary to prohibit the exercise of this legislative power.  

Such a state constitutional amendment would plainly be permitted, unlike 

the Jarvis Reply’s incredible suggestion that “[i]f the Legislature is truly 

troubled by the influence of large corporate campaign contributions, it can 

simply enact a law prohibiting such campaign practices.”  To do so would 

require an amendment to the U.S. Constitution, which is precisely the 

impetus for this advisory measure — a first step in the Legislature’s 

fulfilling its duty under Article V of the U.S. Constitution.  

CONCLUSION 
 
 If the proper state constitutional analysis is applied to the California 

Constitution, it is clear the legislative power includes the power to place an 

advisory measure (or a statute) on the ballot. This power inherently exists 

in the Legislature, despite the lack of an official nomenclature or an express 

grant of authority. Since 1911, with the addition of the initiative and 

referendum powers, state lawmaking has been a mix-and-match process 

involving both the Legislature and the citizenry. This mix-and-match 
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process has not been eliminated or changed by any amendments 

subsequently made to the Constitution. 

 No other conclusion could follow from an examination of the text of 

the Constitution and the informative notes of the California Constitution 

Revision Commission pertaining to the revisions of the California 

Constitution occurring in 1966 and 1968.  The Commission, while 

acknowledging the inherent power of the Legislature, recognized that the 

Constitution contained unnecessary grants of legislative power, and it 

sought to eliminate such “deadwood,” including the indirect initiative 

option.  Elimination of the indirect initiative option simply allowed the 

voters to qualify a proposed statutory measure for the ballot with fewer 

signatures.  The revision was not intended to detract in any way from the 

inherent power of the Legislature. In fact, the existing prohibition against 

the Legislature’s proposing a specific type of statute to the electors — twice 

retained in the Constitution by both the 1966 and 1976 revisions — 

constitutes the only limitation upon the Legislature’s inherent power to 

propose statutes and advisory measures to the voters.  

 It is no small matter for the Court to annul the formal exercise of 

power committed to the Legislature. The reasoning behind the Concurring 

Statement would unwittingly open a dangerous new chapter in the 

relationship between the Legislature and Judiciary by limiting an exercise 

of legislative power based solely upon a nebulous “text and structure” 
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doctrine. While this case concerns the unusual fact pattern of a (rare) 

advisory measure, nothing in this new doctrine as advocated for by 

Petitioner would preclude further nullifications of legislative power not tied 

to specific constitutional textual limitations. The Court must not act as a 

super-legislature, substituting its judgment for that of the Legislature on a 

matter inherently within legislative control and without an explicit 

constitutional limitation. While nothing can be done to correct the 

improvident removal of the measure from the November 2014 ballot, the 

Court must defer to the judgment of the Legislature and respect the 

prerogatives of its co-ordinate branch of government, deny the petition for 

Writ of Mandate, and allow the measure to belatedly appear on the ballot, 

rather than overturning more than a century of established jurisprudence. 

 
Dated:  January 30, 2015  By: ________________________ 
       Michael B. Salerno 
 
     Attorney for Amicus Curiae Center for  
     State and Local Government Law 
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