
  

  

  

UDIA NSW  
SUBMISSION ON DRAFT 
BIODIVERSITY REFORMS 

2016 

 



TABLE OF CONTENTS 

1 
 

Contents 

Executive Summary .............................................................................................................................................................................3 

Introduction ............................................................................................................................................................................................4 

Biodiversity Assessment Method (BAM) – The Process .................................................................................................7 

Biodiversity Assessment Method - Concerns ........................................................................................................................7 

Issues to be Addressed ....................................................................................................................................................................8 

Biodiversity Development Assessment Reports ..................................................................................................................9 

BAM Threshold Issues .................................................................................................................................................................... 11 

Minimum Lot Size ........................................................................................................................................................................... 12 

BAM Area Thresholds ................................................................................................................................................................... 13 

Mapping of ‘Triggers’ .................................................................................................................................................................... 14 

Availability of Mapping and Data ............................................................................................................................................. 16 

BAM Threshold First Principle ................................................................................................................................................. 17 

Threatened Species credits ......................................................................................................................................................... 18 

Basic Principles .................................................................................................................................................................................. 19 

Biodiversity Credits – Register and Costs ............................................................................................................................ 19 

Biodiversity Credits – A Realistic Outcome ......................................................................................................................... 21 

Biodiversity Credits – Flexibility, Guidelines and Planning.......................................................................................... 23 

General Comments ........................................................................................................................................................................... 24 

Serious and Irreversible Impacts ............................................................................................................................................. 24 

Areas of Outstanding Biodiversity Value .............................................................................................................................. 25 

Development Below the BAM Threshold ............................................................................................................................. 26 

Council Assessments ....................................................................................................................................................................... 26 

Reductions in Credit Requirements ....................................................................................................................................... 27 

Other Issues .......................................................................................................................................................................................... 28 

Part 4 Approvals .............................................................................................................................................................................. 28 



TABLE OF CONTENTS 

2 
 

Offences ............................................................................................................................................................................................... 28 

Biodiversity Stewardship Agreements .................................................................................................................................. 29 

Assessments of Significance ....................................................................................................................................................... 30 

 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Urban Development Institute of Australia (UDIA) NSW is the state’s leading property industry body. 

It advocates for better planning, appropriate environmental outcomes, timely and affordable housing, 

and the building of vibrant communities to increase and support local job opportunities
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EXECUTIVE SUMMARY 

Environmental legislation and policies are a crucial factor in the delivery and creation of new 

urban landscapes and centres, and in the revitalisation of existing centres. UDIA NSW supports 

sustainable urban growth in NSW as well as the conservation of biological diversity, together 

with the streamlining and modernisation of the state’s biodiversity legislation.    

We acknowledge that the Government has taken a proactive step in tackling biodiversity reform 

by implementing the findings of the 2014 Independent Biodiversity Legislation Review Panel. 

We are pleased to have the opportunity to comment on the draft biodiversity reforms, and are 

fully supportive of a comprehensive reform of the existing biodiversity legislation. However, the 

draft reforms, including the Biodiversity Assessment Method (BAM), contain a number of 

matters which are of concern to UDIA NSW and the development industry. 

Having reviewed the draft reforms, UDIA NSW provides the following recommendations. 

1. Utilising ‘minimum lot size’ for the implementation of the BAM is of concern 

2. UDIA NSW would advocate the use of a ‘percentage lot size’ approach rather than the 

‘set thresholds based on minimum lot size’ approach in the reform documents 

3. The BAM clearing area thresholds proposed in the reform documents will discriminate 

against smaller community developments, and reduce housing affordability 

4. The values of offsets and the costs of implementation are currently unsustainable 

5. The BAM needs to be based on accurate and robust maps and data 

6. Experts need to be responsible for determining when to apply the BAM because the 

mapping upon which the BAM is based is not sufficiently accurate or robust 

7. There must be no option for a consent authority to impose the BAM if is not triggered 

8. The determination of constraints such as Threatened Species Credits must be the subject 

of a public review process with full consultation and transparency. 
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INTRODUCTION 

Following release of the 2014 review of biodiversity legislation in NSW by the Independent 

Biodiversity Legislative Review Panel, the NSW government has undertaken to reform the 

existing relevant legislation.  UDIA NSW welcomes reforms to the existing legislation, and the 

opportunity to provide feedback on the draft legislation and its basis. 

In the Report released in December 2014, the Review Panel made a substantial number of 

recommendations, with the main recommendation being for the repeal and/or modification of 

several existing Acts, and the introduction of a new Biodiversity Conservation Act.  UDIA NSW 

has long supported reform of the existing biodiversity and environmental policies and 

legislation, and were largely supportive of the recommendations contained in the Review 

Panel’s 2014 Report.   

Environmental legislation and policies are a key factor in the continued and sustained growth of 

Sydney and other urban centres throughout NSW.  Reform of the planning and biodiversity 

legislation and policies is critical to the effective and timely delivery of homes, jobs and 

infrastructure, throughout the Sydney Growth Centres (including Badgerys Creek Airport) and 

in the regions of NSW.  Reform of the existing legislation is crucial to maintain this growth.   

UDIA NSW maintains that the draft biodiversity reforms contained in the current documentation 

are a welcome step towards achieving the recommendations of the Independent Panel and to 

modernising what is a now out-of-date system. 

The current system is fragmented, overly complex and process driven.  There are currently an 

array of approaches to biodiversity assessments and offset calculation – under a number of 

statutes.  These lead to inconsistent and anomalous outcomes – with area-based offset ratios 

ranging from about 3:1 to more than 50:1. The system clearly needs to be reformed. 

The goal of UDIA NSW is to strike an appropriate balance between the protection of biodiversity 

and the necessary and desired ongoing growth and development of urban environments (places 

for people to live, work and play).  Our fundamental goal is the delivery of a harmonised 
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outcome which facilitates the implementation of environmental, social and economic objectives 

in NSW (the ‘triple bottom line’ espoused in the draft Act). 

The reform documents and the draft Biodiversity Conservation Bill 2016 go some way towards 

creating a more transparent and straightforward means of facilitating both sustainable urban 

development and conserving biodiversity.    

We believe that improved biodiversity outcomes can be achieved along with a reduction in the 

level of regulation whilst also facilitating the ongoing, and likely increasing, requirements for 

urban and employment growth, and improving social and economic outcomes. This is especially 

relevant in Sydney and other urban centres, as NSW continues to cater for a growing population 

and the need for more employment opportunities. 

We congratulate the Department of Planning & Environment and the NSW Government for 

considering all of the Panel’s recommendations when undertaking the proposed reforms to the 

biodiversity legislation in NSW.    

However, we also wish to draw attention to a number of issues which are of concern.  We 

consider it essential that these issues be addressed prior to the release of the Bill if the 

development industry is to be satisfied that the subsequent legislation will not constitute a 

significant constraint on development in NSW.   

There are important issues at stake - the spiralling cost of biodiversity offsets and the 

concomitant worsening of housing affordability; and the ability to achieve (or not) the necessary 

residential and employment growth in the Sydney Basin and the regions and the ability to 

deliver the Badgerys Creek Airport together with other necessary major transport 

infrastructure. 

UDIA NSW is convinced that it is vital for the future of NSW that an appropriate balance between 

development and conservation be achieved, and is committed to achieving that balanced 

outcome.  UDIA NSW supports the concepts of biodiversity conservation and sustainable 

development.  However, one cannot be achieved without the other. During the consultation 

process, and in the documentation associated with the draft Biodiversity Conservation Bill, the 



INTRODUCTION 
 

6 
 

Office of Environment & Heritage (OEH) has emphasised a commitment by Government and the 

OEH to extensive and comprehensive collaboration and consultation (including with the 

development industry) in respect of all matters to be refined or generated after the Act is 

passed.   

This further and ongoing comprehensive collaboration and consultation is critical to the creation 

of a practical, achievable and supportable regime for development and biodiversity 

conservation in NSW. UDIA NSW commends the Government and OEH on the generation of a 

transparent and collaborative approach to these matters – because without co-operation, the 

goals of the legislation will ultimately fail. 

There needs to be mutual good will and proper consultation and collaboration for the 

biodiversity legislation to be supported.  A thorough consultation and review process is essential 

for all matters that are subsequently established through the Regulations – in which much of 

the detail of the Biodiversity Conservation Act will be applied. 

 

This paper documents the concerns of UDIA NSW regarding the current draft Bill and the 

associated documentation. 
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BIODIVERSITY ASSESSMENT METHOD (BAM) – THE PROCESS 
 

Biodiversity Assessment Method - Concerns 

The proposed new biodiversity legislation will apply to all development in NSW (rural, 

residential, infrastructure, urban, employment and agricultural) which involves the clearing of 

native vegetation or certain habitats above a set area ‘trigger’ (the ‘BAM Threshold’).   

Any such clearing will predominantly require the application of a single formulaic system – the 

Biodiversity Assessment Method (BAM).  Application of the BAM will determine the quantum 

of biodiversity offsets which must be acquired or provided for approval of the proposed clearing 

of vegetation or habitats, or a monetary contribution in lieu of offsets.   

That approach would be fine – providing that the formula and the thresholds are appropriate. 

Experience with the existing Biodiversity Banking Assessment Methodology (BBAM) means that 

UDIA NSW and its members remain wary.  Acceptance of the new system will require intensive 

consultation and collaboration with the development industry through the formulation of all of 

the myriad elements of the Regulations for the ultimate Bill. 

In the first instance, UDIA NSW has grave concerns that there will be only limited opportunities 

to apply any other mechanism to determine the impacts of development and/or the quantum 

of offsets required, and that all developments will be encouraged (or indeed will ultimately be 

forced) to apply the BAM.    

Whilst a less complicated process is intuitively desirable, the application of a ‘one-size-fits-all’ is 

not considered to be appropriate.  Other mechanisms and a more flexible approach need to be 

considered to address specific circumstances. 

Second, in essence, the BAM is a modified BBAM – designed to identify, calculate, purchase and 

trade Biodiversity Offset Credits.    

This might be a reasonable approach. 
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However, if the Biodiversity Credit Offset Ratios to be applied in the BAM are the same as or 

similar to those contained in the current BioBanking System, the goals of the proposed new 

legislation will be unachievable, and the system will be too costly for development1.  This would 

have severe implications for the development industry, and would lead to housing (particularly 

in Sydney) becoming even more unaffordable2 (already the single most unaffordable housing 

market in Australia). 

Third, there are significant potential problems in the ‘fine print’ contained within the proposed 

BAM system, as discussed below.    

 

Issues to be Addressed 

UDIA NSW considers that the following issues need to be further addressed and properly 

justified and/or modified. 

 The basis for and justification of the BAM Threshold 

 The use of “minimum lot size” to determine the BAM Threshold 

 The proposed table of BAM Threshold areas – see below  

 The list of “sensitive species or other sensitive areas” which trigger the BAM, and 

the justification of both the species or areas and the offset credits they generate 

 The reliance of the BAM process on mapping which is unreliable in general and 

particularly on a site-by-site basis 

 

                                                                    
1  The cost of CPW Credits in Sydney in 2010 was $2,500. It is now (in 2016) $17,000+. This is 

not sustainable 

2  Note that it is the purchaser, not the developer, that pays the price for the biodiversity 
credits. This is one of the cost inputs the housing unaffordability in NSW. 
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Following a review of the draft Bill, and direct consultation with OEH, UDIA NSW still has a 

number of questions on the BAM Process. 

 Who sets the BAM Threshold, and what mechanism for consultation and 

collaboration with industry, and what oversight and review will be implemented? 

 What are the inbuilt Offset Ratios (in BBAM they range from about 3:1 up to 20+:1), 

and what is their justification? 

 Who sets the Offset Ratios in the BAM, and what mechanism for consultation and 

collaboration with industry, and what oversight and review will be implemented? 

 What can be used to offset impacts, and where? 

 Why is ‘minimum lot size’ being used to determine the BAM Threshold? 

 Who chooses the lists of sensitive species or other sensitive areas which trigger the 

BAM, and what mechanism for consultation and collaboration with the public and 

industry, and what oversight and review will be implemented? 

 What appeal rights will be included in the legislation? 

 

Biodiversity Development Assessment Reports 

The Biodiversity Development Assessment Reports (BDARs) are to be prepared by consultants 

accredited pursuant to the Act.   

However, in the BBAM (where consultants are also accredited on behalf of OEH), the OEH has 

regularly challenged the relevant accredited consultant Reports (with varying results depending 

on the OEH personnel concerned).  As a result, the process frequently is drawn out and 

unnecessarily expensive. 

If there is an accreditation process and a standardised methodology (as is the case with the 

BBAM and proposed with the BAM), then there should be limited or no opportunity by OEH to 

question the output, except in rare circumstances – such as a legal challenge to the outcome of 

a BDAR. 
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Similarly, as discussed below, Council officers who are not trained in the BBAM process regularly 

challenge the outcomes of accredited assessors.  There should be no ability of any non-

accredited (or even an accredited) Council officer to dispute the findings of a BDAR. 

What is the purpose of having an accreditation scheme if the output is re-analysed or challenged 

on a regular basis – often by persons without the necessary expertise or accreditation? 

Accredited auditors under the Contaminated Land Management Act can issue ‘Site Audit 

Statements’ certifying that land is suitable for a use without the further need for any EPA 

concurrence. The same should apply to outcomes of a BAM by accredited ecologists.
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BAM THRESHOLD ISSUES 

The setting of the BAM Threshold is one of the main causes of concern for the development 

industry and UDIA NSW.  This issue must be carefully considered so as to avoid restricting 

development in NSW and further increasing the levels of housing unaffordability (especially in 

Sydney).   

The draft Bill outlines that the BAM Threshold is to be applied to all developments in NSW that 

require planning consent.  As understood by UDIA NSW, once triggered (by any one of a set of 

criteria), the BAM (the formulaic determination of offset credit requirements) will perforce be 

applied to the development proposal.   

In addition, the BAM Threshold and the offsets calculator are neither transparent nor 

adequately explained, have not been detailed to the industry for review, and appears to have 

little flexibility in their application. 

UDIA NSW would have very significant concerns if the new legislation adopts the current BBAM 

threshold/calculator without a thorough review of the ecological principles behind the process 

and an opportunity for its input and outputs to be reviewed both before adoption and on a site-

by-site basis.   

Furthermore, the draft Bill allows for a formal review only every five years - which is far too long 

(particularly during the first years of its operation).  Although the Act provides for public 

consultation, that consultation will be ineffective unless the complete inputs and algorithms are 

provided, and the public (and industry) has an opportunity to review and require amendment 

of the ‘levers’ within the BAM. 

There are a number of specific issues of significant concern to UDIA NSW in this regard – as 

documented below. 
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Minimum Lot Size 

The BAM proposes to use ‘minimum lot size’ as the basis for establishing the BAM Threshold. 

This approach will automatically capture the majority of residential development in Sydney and 

in the major towns and cities of NSW (Newcastle, Wollongong etc) - because the minimum lot 

size for residential development in those places is essentially always less than two hectares.   

Therefore, any clearing of more than 0.5ha of native vegetation within new residential areas of 

NSW will immediately require application of the BAM - irrespective of the condition of that 

vegetation, its real value or its surrounding circumstances. This is not appropriate. 

In addition, the justification for the use of ‘minimum lot size’ in the reform papers is poor.  Actual 

lot sizes are just as accessible to the public, and are of considerably more relevance to 

development requiring consent.  The use of a percentage lot size approach would be much more 

appropriate. 

Substantial further consultation and justification of the rationale behind the use of ‘minimum 

lot size’ as the basis for establishing the BAM Threshold, and the use of just three ‘minimum lot 

size’ areas. The justification for this approach so far provided is inadequate. 

As noted above, a substantial consultative and collaborative approach is required to ensure that 

the industry both understands and supports the ‘minimum lot size’ system as an appropriate 

basis for establishing the BAM Threshold. 
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BAM Area Thresholds 

The BAM Thresholds proposed in the Clearing Threshold Table of the ESD Submission Guide are 

of particular concern. 

The issue for UDIA NSW is that application of the proposed BAM Thresholds in the Table will 

substantially increase the frequency of requirements for application of the BAM and the 

purchase of offsets or Credits for house buyers and the owners of employment lands in NSW. 

This approach has the potential to significantly increase costs to developers (and therefore to 

buyers of properties and homes) and to industry.    

This will likely make NSW less competitive, will worsen the existing housing affordability crisis, 

and may slow the state’s economy.    

In addition, the area thresholds as outlined in the Table significantly discriminate against smaller 

community developments, and are likely to result in inconsistent outcomes across development 

areas. 

What are the three options in the Clearing Threshold Table, and what is their rationale?  

UDIA NSW would advocate for greater range of threshold values to be considered. 

Who will decide on which option is to be adopted, and on what basis?  

What oversight, consultation and public review process will be applied to that selection process? 

 

As discussed above, UDIA NSW supports the commitment of Government and the OEH to a 

thoroughly consultative and collaborative approach to the legislation and its Regulations.  This 

approach will be critical in the acceptance by the development industry of use of ‘minimum lot 

size’ as the basis for establishing the BAM Threshold.
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Mapping of ‘Triggers’ 

The BAM is to be applied inter alia where a proposed development exceeds certain clearing of 

native vegetation or impinges on an area identified on a ‘Threshold Values Map’ – to be located 

on the Department of Planning & Environment online platform. The ‘Threshold Values Map’ is 

to be generated (in part at least) by many of the existing government maps identified below. 

Similarly, the Local Land Services Act 2013 (LLS Act), as amended, mandates the preparation of 

a ‘Native Vegetation Regulatory Map’, containing various layers. Section 60H of the amended 

LLS Act identifies a range of existing mapping that will be used to generate the ‘Category 2 – 

regulated land mapping ’which will require detailed assessment for any development or activity, 

and application of the BAM under certain circumstances. 

However, much of the existing mapping identified in Section 60H of the LLS Act and in 

documentation associated with the draft Biodiversity Conservation Bill is broad-scale, modelled, 

unverified (on a lot basis) and/or inaccurate. The imposition of BAM Thresholds based on 

unreliable and inaccurate mapping will lead to severe complications, including the high 

likelihood of significant legal challenges. 

• Core Koala Habitat mapped in a Koala Plan of Management. 

- Much of this is inaccurate, especially on a site-by-site basis and most has not been 

fully or satisfactorily ground-truthed 

• SEPP 14 and SEPP 26 

- Virtually all of this is inaccurate and most has not been ground truthed 

• Mangroves and Coastal Saltmarsh 

- The existing government mapping is nowhere near accurate enough 

• Riparian areas - “20m either side of water bodies marked on the national water body 

layer” 

- Needs an independent review process and site-specific ground-truthing 

- Current mapping is far too inaccurate 

• Critically Endangered Ecological Communities 
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- Needs an independent review process and site-specific ground-truthing  

- All Cumberland Plain Woodland would be included – therefore major issues for 

development in the Sydney Basin 

• Areas of Outstanding Biodiversity Value 

- See discussion below 

 

Due to the fact that the mapping of all of these items is not completely accurate, there must be 

some caveats to the application of the Native Vegetation Regulatory Map, and therefore to the 

automatic triggering of the BAM.    

UDIA NSW recommends the following controls. 

• The BAM cannot be triggered on any site until a site specific ground-truthing 

exercise has been undertaken by an independent ecological consultant to determine 

the veracity or otherwise of the mapping 

• Only if the ground-truthing verifies the Native Vegetation Regulatory Map can the 

BAM be applied, and then only if the proposal involves development within the 

verified mapped areas 

• There must be a process of independent review of all mapping and criteria for the 

Native Vegetation Regulatory Map prior to the implementation of the process (ie 

the imposition of the Native Vegetation Regulatory Map through Regulations 

implemented after the Act has commenced is not acceptable) 

• There must be a robust appeals process – allowing landowners to challenge the 

imposition of constraints on their land and/or the requirement to use the BAM 

process due to mapping on the Native Vegetation Regulatory Map 

 

As discussed above, UDIA NSW supports the commitment of Government and the OEH to a 

thoroughly consultative and collaborative approach to the legislation and its Regulations, and 

notes that this approach will be critical to support for the proposed mapping. 
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Availability of Mapping and Data 

It is not clear what information will be made available to the public relating to land perceived as 

potentially high biodiversity value or of strategic importance and the outcomes of a BDAR 

(required to be provided to OEH).   

UDIA NSW submits that the preferred outcome is for zoning maps to include appropriate zoning 

controls for such land. In the meantime, any prospective purchaser, landowners or developers 

should be able to access all of the relevant information on biodiversity values (including the 

results of any previous BDAR) through a publicly available and readily searchable register (such 

as that relating to Aboriginal artefacts or contaminated land). 

These data and maps should be made available through the Department of Planning & 

Environment portal. 

UDIA NSW also notes that there is a review process for the Local Land Services mapping but 

there is no such review process for any mapping under the Biodiversity Conservation Act or for 

designations such as AOBV.  It is essential that landowners have the right to appeal or to have 

reviewed the imposition of any environmental biodiversity constraints placed on their land. 

Further, the outcomes of any such review, if conducted by the OEH and if adverse, should be 

able to be the subject of an appeal to the Court.
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BAM Threshold First Principle 

The first ‘principle’ for defining a BAM Threshold, that was expressed in the initial reform papers, 

is that “A non-expert should be able to determine whether they need to apply the BAM”.    

UDIA NSW sees this proposition as highly problematic and functionally inappropriate.    

The BAM is specifically about biodiversity and ecology.  Having a “non-expert” make such 

determinations will inevitably lead to complications – such as legal challenges to the 

determination by the “non-expert”.    

UDIA NSW considers that allowing a “non-expert” to determine whether they need to apply the 

BAM would potentially be acceptable only if the mapping upon which the BAM is based is 100% 

accurate and robust.    

As discussed above, it is not. 

 

It is therefore essential that prior to any forced reliance on the BAM, as result of the state-wide 

mapping proposed by the OEH, be preceded by an inspection of each proposed development 

site – to determine the validity or otherwise of the published mapping. Such a preliminary 

survey does not need to be conducted by an accredited assessor; but by a qualified ecologist.
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THREATENED SPECIES CREDITS 

The publicly and readily available biodiversity information for threatened species is limited to 

maps that are not always current or ground-truthed (or are specifically ‘fuzzy’ for particular 

species), a register of critical habitat (which currently has only 4 items listed), and listings of 

threatened species and endangered ecological communities (which often have complex 

definitions with different interpretations).    

Further, there are inconsistencies between Commonwealth and State definitions of many 

‘threatened ecological communities’ - which could mean that determinations pursuant to the 

new Biodiversity Conservation Act will be at odds with the Commonwealth legislation. 

The existing system for applying Threatened Species Credits to certain threatened species in the 

BioBanking Assessment Methodology (BBAM) is not explained or justified. There are many 

species which are dependent on certain ecosystems for which Threatened Species Credits are 

required, whilst other species which are dependent on the same ecosystems require no 

Threatened Species Credits. 

This unexplained and unjustified approach can generate a substantial additional biodiversity 

offset requirement on some developments, but (inexplicably) not on others.  If the same 

approach is adopted in the BAM, the same inappropriate and unjustified anomalies will apply. 

• Who determines the threatened species register, and what consultation, oversight 

and independent review process will be applied? 

• What is the rationale for requiring Threatened Species Credits for certain species?  

• Apparently, “ecological experts” determined the groupings of threatened species 

and “a purchase cost for credits in each category”. What experts?  Where are the 

Reports?  What public scrutiny was applied?  What criteria were used for costs? 

 

It is the position of UDIA NSW that the determination of constraints such as Threatened Species 

Credits must be the subject of a public review process with full consultation and transparency, 

and not left to be applied by agencies or authorities which are not subject to open scrutiny.
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BASIC PRINCIPLES 

UDIA NSW accepts that if it is necessary to remove some vegetation or habitat for a 

development, it would be reasonable to expect some ‘compensation’ for that loss. 

This approach is particularly relevant given the current driving conservation principles of 

government. 

 The ‘avoid, minimise then offset’ principle – the problem being the ‘offset’ part. 

 The ‘maintain or improve’ principle – which is in most instances impossible to 

achieve on a site-by-site basis. 

In essence, the underlying principle for the new (and even much of the old) legislation is that 

there be no net loss of biodiversity in NSW - from here on in. 

In addition, no net loss cannot be achieved for Part 4 Planning Proposals where a significant 

impact is not predicted. This means that minor (i.e. non-significant) cumulative impacts for 

threatened ecological communities and threatened species habitats will not be accounted for, 

and net losses will occur. 

 

Biodiversity Credits – Register and Costs 

UDIA NSW has noted in past submissions that a significant barrier to the up-take of biobanking 

schemes (such as the previous BBAM) has been the lack of easy access to a transparent ‘Credit 

Register’, the absence of a clear, objective and transparent price and offset requirement signal, 

and the spiralling and unrealistic cost of Credits. 

The existing Biodiversity Credit ‘market’ is a contrived and highly artificial system.  There is an 

inadequate supply of Credits in the Cumberland Basin and the regions – a situation that is likely 

to worsen significantly (given the proposed and future development required for Sydney to 

grow).    
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There are simply not sufficient Credits available now, nor areas of vegetation that can be turned 

into Credits, to satisfy the requirements for the new Southwest Growth Centres and Badgerys 

Creek Airport. Similarly, Biodiversity Credits in the Hunter Region are severely limited and may 

become too expensive for the average developer to access when faced with competition from 

other local industries 

 

This situation will lead to one or more of the following scenarios: 

 The cost of Biodiversity Credits in western Sydney and the Hunter will continue to 

spiral out of control – leading to a further worsening of the housing affordability 

problem. 

 Development in Sydney and the regions will eventually grind to a halt – because of 

the lack of and/or the cost of Biodiversity Credits. 

 Biodiversity Credits for development in Sydney will have to be derived from outside 

of the local area. 

Biodiversity Credits will therefore be required from the larger bioregion, or at a state level, 

rather than being restricted (for example) to the Cumberland Plain. 

The escalating costs of Biodiversity Credits will apply whether a proponent pursues actual 

Credits, and retires them, or ‘cashes out’ the Credit requirements through the Biodiversity 

Conservation Fund.  In either instance, the costs will ultimately be paid by the dwelling 

purchaser (decreasing housing affordability) 

The existing register for BioBanking Credits is difficult to use by experts and virtually impossible 

for non-experts. Furthermore, the existing Credit Register does not provide a mechanism for 

applying alternatives where the specific Credits are not available. 

UDIA NSW contends that this approach has created constraints on the supply and demand of 

offset land and biodiversity offset credits; and has created the circumstances where some 

credits are becoming simply too expensive (eg CPW credits – see below). This failure, if 
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projected into the new legislation, will adversely affect the success, and potentially ultimately 

the applicability, of the proposed reforms. 

Additionally, to deliver transparency in the process and a fair and equitable outcome to both 

seller and purchaser, a brokering facility is needed (as was proposed in the original BioBanking 

system). UDIA NSW contends that this approach will be necessary to ensure the integrity of the 

proposed scheme and to deliver balanced environmental outcomes.    

The current scarcity of Offsets on the Cumberland Plain and the rapidly escalating cost of offsets 

($2,500 in 2010 to $17,000+ in 2016) has the potential to ultimately render the BAM unviable. 

In essence, if the biodiversity offset demands of the new biodiversity legislation are 

economically unsustainable, then the ongoing development of Sydney (the single largest 

economic powerhouse of the whole country) falters. 

 

Biodiversity Credits – A Realistic Outcome 

UDIA NSW contends that there needs to be an increase in the supply of and a reduction in 

demand for Biodiversity Credits.  In addition, a more realistic Credit system is required for the 

Cumberland Basin – with Credits permitted from beyond the local bioregion. 

No Biodiversity Credits should be required for low condition ecosystems (as is currently the case 

under the FBA for major projects, but not in place for BBAM and BCAM) - thus reducing demand. 

No Biodiversity Credits should be required for ‘derived native grasslands’ in western Sydney. 

In western Sydney the Shale Plains Woodland and Shale Hills Woodland should be combined. 

These currently have different ecosystem credits, even though both are considered Cumberland 

Plain Woodland. Allowing the use of both ecosystems to offset each other would increase the 

supply of credits for those communities.  Better still, they could be aligned with the 

Commonwealth definition - which is also a frustrating issue for proponents.    
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In addition, UDIA NSW contends that Offset requirements should be reduced on the basis of 

other environmental benefits (habitat enhancement, habitat protection, public education etc). 
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Biodiversity Credits – Flexibility, Guidelines and Planning 

UDIA NSW supports the creation of alternatives to Biodiversity Stewardship Agreements. 

However, the Biodiversity Offsets scheme should facilitate the use of such alternatives where 

Biodiversity Stewardship Agreements cannot be provided because of the lack of supply of 

Credits. We note that the Biodiversity Conservation Trust is to locate Credits (Section 6.31 of the 

Act), but if the appropriate Credits cannot be found, then the Trust should have the flexibility to 

identify and fund an alternative biodiversity outcome. 

Likewise, the outcomes of the BDAR does not provide flexibility by allowing consideration of 

alternatives not recognised in the tool - except for State Significant Development. 

Furthermore, UDIA NSW submits that Guidelines should be published (after an appropriate 

process of consultation and public review) about decisions to impose offsets and to identify the 

types of scenarios when decisions to reduce offsets could be reasonable (Section 7.15).   

This would give consent authorities and proponents some certainty about what is reasonable 

or appropriate, and could mitigate the risk of a third party challenge to such a decision on the 

basis that it is ‘manifestly unreasonable’. 

UDIA NSW strongly supports the Government’s statements of intent to simplify the planning 

system, and therefore also queries the integration of the new biodiversity legislation with the 

Environmental Planning & Assessment Act 1979.    

UDIA NSW submits that strategic planning under Part 3B, as well as the integrated development, 

ability to modify a development consent and appeal provisions in the planning legislation should 

tie in with the new biodiversity legislation.  It appears that any decisions under the biodiversity 

legislation do not reflect back to decisions under the Planning Act for which there are appeal 

rights.
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GENERAL COMMENTS 

Serious and Irreversible Impacts 

The draft Bill identifies the future identification of “serious and irreversible impacts”, and states 

that the imposition of any such impacts would prevent development consent being granted 

pursuant to Part 4 of the EP&A Act by a consent authority (Section 7.17 of the draft Bill).    

UDIA NSW maintains that such an impost (ie a blanket denial of the possibility of consent) is not 

appropriate.  Each project should be determined on its merits, rather than being summarily 

rejected. 

Furthermore, a proponent or landowner must have an appeal right against any such denial of 

development consent – given the concerns expressed below regarding the competence or 

capabilities, and the lack of dedicated training, of some Council officers.    

UDIA NSW also maintains that there must be an appeal provision against any decision based on 

an opinion that development should be refused because there are “serious and irreversible 

impacts”. – so that the merits of the project can be properly assessed. 

It is also essential that the declaration of any “serious and irreversible impacts” - 

 Be specifically targeted – to what species or ecosystems they are relevant; what 

areas of the state (many of the ‘key threatening processes’ currently listed in the 

TSC Act are either so vague or so all-encompassing as to be irrelevant) 

 Be subject to serious scrutiny – to determine their true ecological worth and their 

objectivity – through a transparent, consultative and public process 

UDIA NSW notes that these provisions would not apply to State Significant Development, 

because this type of development can apply social and economic factors. An impact is either 

“serious and irreversible”; or it is not.  The nature of the development has no bearing on the 

imposition of the impact. 
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Areas of Outstanding Biodiversity Value 

The criteria for the listing of “Areas of Outstanding Biodiversity Value” (AOBV) are currently very 

broad, and there is no requirement to identify the biodiversity values that are the rationale for 

the listing. Further, there is no indication of any oversight or appeal rights with respect of the 

declaration of AOBV on land. 

In addition, land within AOBV should be made available for the generation of Biodiversity Offset 

Credits – to facilitate the whole BAM process and to resolve some of the issues with costs and 

availability noted above. 

It is essential that the declaration of any “Areas of Outstanding Biodiversity Value” - 

 Be specific with respect to what species, values and/or ecosystems they are relevant 

 Be precise about the areas that they cover 

 Be subject to serious scrutiny – to determine their true ecological worth and their 

objectivity – through a transparent, consultative and public process 

 Landowners should (must) have the right to appeal the declaration of AOBV on their 

land 

 Section 7.2(c) of the draft Bill states that any activity is “likely to significantly affect 

threatened species” if it is carried out in a declared AOBV. However, the listing of 

AOBVs does not require threatened species to be present. This sub-section is not 

reasonable. It is also inconsistent with Section 7.3(d) of the Bill 
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Development Below the BAM Threshold 

The previous documentation stated that development below the BAM Threshold (ie 

development which does not trigger implementation of the BAM) will be assessed pursuant to 

Section 79C of the EP&A Act.    

However, the previous documentation also state that consent authorities “can still require a 

proponent to assess biodiversity impacts, including by encouraging a proponent to apply the 

BAM voluntarily or applying it themselves, if in their judgement the BAM is the most suitable 

approach to assess any biodiversity impacts at the site”.    

UDIA NSW most strongly calls for this clause to be removed from the proposed reforms.    

As has been demonstrated by the ‘imposition’ of the BBAM process (an alleged ‘voluntary’ 

process) by an array of consent authorities and the OEH, the approval process is now predicated 

on application of the BBAM, even where it is not proposed by the applicant.  No opportunity to 

‘opt out’ is provided – despite the specific wording of the current Act. 

UDIA NSW notes that this provision does not appear to have been included in the draft 

Biodiversity Conservation Bill. However, no such provision can be permitted via the Regulations 

or at any time during the operation of the Act – given the high likelihood of its misuse. 

 

 

Council Assessments 

UDIA NSW also has concerns about the ability of Councils to assess the BAM and any Biodiversity 

Development Assessment Report (BDAR). BAM is a highly technical and expert approach, which 

most Council staff will struggle to interpret.  Similar concerns arise with OEH staff undertaking 

additional investigations after receipt of a BDAR. 

We recommend that there needs to be comprehensive and in-depth training of Council and OEH 

staff in the process, and that non-trained staff should not be permitted to review any BDAR 
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provided with a Development Application. The accredited ecologist would ‘certify’ the BDAR, 

and only limited auditing (by OEH) or review (by accredited Council officers) should be 

permitted. 

 

 

Reductions in Credit Requirements 

There is a limited ability of consent authorities to reduce Credit requirements – “having regard 

to the environmental, social and economic impacts of the proposed development”.    

UDIA NSW recommends that the flexibility for consent authorities should be greater – 

permitting the consideration of other factors, such as former or separately approved 

developments or other matters such as voluntary measures taken by the developer unrelated 

to the development e.g.  restoration of degraded bushland. 

A further concern to UDIA NSW is the ability or the likely commitment of Councils, in many 

instances, to utilise such opportunities.    
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OTHER ISSUES 
 

Part 4 Approvals 

A development consent prepared pursuant to a Biodiversity Development Assessment Report 

(BDAR) cannot be modified without the preparation of a new BDAR that considers the whole of 

the development; not simply the area of the modification. 

The modification of developments is commonplace - particularly on large sites where staged 

development is occurring over a long period and/or on sites which have been the subject of a 

Master Plan or Concept Plan approval. 

Subsequent development on the subject site and/or on adjoining lands would likely increase the 

offset requirements of the additional development footprint, and the consequent costs; 

potentially leading to a refusal of the amended stages. 

The requirement for the preparation of a new BDAR in such circumstances is considered onerous 

and unnecessary, and places a further layer of red tape and expense on the development 

industry. This will further worsen the crisis of housing unaffordability in Sydney. 

 

 

Offences 

The proposed offence of ‘damaging biodiversity values of an area of outstanding biodiversity 

value (AOBV)’ is poorly worded and fails to state with clarity what damage to what biodiversity 

values is relevant. 

As discussed above, any listing of an AOBV must clearly identify the biodiversity values that led 

to its listing - so that any damage to those values constitutes the offence; not just any damage 

of any magnitude to any biodiversity values. 
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A further concern is that Section 2.4 of the draft Bill creates an offence relating to ‘damage 

caused to habitat of a threatened species or endangered ecological community’ - where the 

person knows that it is habitat of such a species or community.   

However, if the damage is caused during the course of carrying out an “unlawful activity”, the 

person is taken to have known that the habitat was that of a threatened species of endangered 

ecological community.    

There is no definition of “unlawful activity”. For example, if a person failed to have workplace 

insurance in place or failed to comply with a trivial component of a development consent 

relating to the erection of signs, the person should not be prosecuted for the breach.  The 

definition of “unlawful activity” should be defined to exclude trivial or unrelated legislative 

breaches. 

 

 

Biodiversity Stewardship Agreements 

Biodiversity Stewardship Agreements are to replace BioBanking Agreements.   

UDIA NSW members advise that the current process for registration of such Agreements can 

take months, if not years.    

UDIA NSW submits that the OEH needs to be sufficiently resourced and funded to reduce the 

time delays and additional costs associated with this process.  Holding costs for development 

sites can be substantial, and the development cost ‘blow-outs’ caused by delays in approval of 

Biodiversity Stewardship Agreements could be considerable. 

It is crucial to the industry that such delays are minimised and that Biodiversity Stewardship 

Agreements be ratified rapidly. 
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Assessments of Significance  

Section 7.3 of the draft Biodiversity Conservation Bill provides a new Assessment of Significance 

(based on Section 5A of the EP&A Act) to determine whether a development or activity is “likely 

to significantly affect threatened species or ecological communities, or their habitats”.  The new 

‘test’ has removed some of the more unhelpful parts of the Section 5A Assessment. 

However, in the review of the TSC Act in 2005, the Act was amended inter alia by including an 

additional listing (‘vulnerable ecological communities’).    

These communities were (sensibly) excluded from any requirement for the preparation of an 

Assessment of Significance (pursuant to Section 5A of the EP&A Act); although (inexplicably and 

illogically) ‘vulnerable species’ were not so excluded. 

This anomaly should be rectified in the Biodiversity Conservation Act. 

Section 7.3 of the draft Bill should be amended by the inclusion of the following – 

 “(3) Threatened species that are listed as ‘vulnerable’ (in Schedule 1) are not 

subject to this section.” 
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Should you have any questions please contact UDIA NSW Policy and Research Manager James 

White via jwhite@udiansw.com.au or 02 9262 1214. 

mailto:jwhite@udiansw.com.au
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