
 

 

6 September 2017 

The Hon. Gabrielle Upton 
Minister for the Environment 
GPO Box 5341 
Sydney 2001 NSW 

By post 

CC: Michael Hood, Director Forestry, NSW EPA - michael.hood@epa.nsw.gov.au 

Dear Minister 

Cherry Tree State Forest: Alleged breaches of the NPW Act  

1. We act for North East Forest Alliance Incorporated (NEFA), in relation to the 
above matter.  

2. Our client is a volunteer forest conservation group that is concerned with 
protecting rainforest, old-growth forest, wilderness areas and threatened species. 

3. In particular, our client is concerned about forestry operations undertaken by the 
Forestry Corporation of NSW (Forestry Corporation) in Compartments 359, 360 
and 361 of Cherry Tree State Forest (Harvest Area) between January and 
September 2015 (Forestry Operations).  

4. In our client’s view, recently released information suggests that Forestry 
Corporation may have harmed/destroyed large sections of vegetation comprising 
Endangered Ecological Communities (EEC) whilst conducting the Forestry 
Operations, and therefore may have committed offences under Part 8A of the 
National Parks and Wildlife Act 1974 (NPW Act). 

5. Details of these allegations are set out in our client’s enclosed report, NEFA 
(2017) “Trashing Endangered Ecological Communities in Cherry Tree State 
Forest,” (NEFA Report), and summarised below. 

Regulation of the Forestry Operations 

6. The Forestry Operations are regulated by the Integrated Forestry Operations 
Approval for the North East Region (IFOA), issued under Part 5B of the Forestry 
Act 2012. 

7. Damage/harm to EECs in the conduct of the Forestry Operations is not 
authorised by the IFOA or the Terms of Licence under the Threatened Species 
Conservation Act 1995: Upper North East Region (Threatened Species 
Licence), which forms part of the IFOA. 
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8. In this regard, the Preamble to the Threatened Species Licence provides: 

“This licence does not authorise the carrying out of an activity that is likely to: 

1. Harm an endangered population or an endangered ecological community (as far as 
animals are concerned);  

2. Result in the picking of a plant that is part of an endangered population or endangered 
community;  

3. Damage critical habitat; or  

4. Damage to the habitat of an endangered population or endangered community.” 

Threatened Ecological Community Mapping 

9. In 2014, prior to the commencement of the Forestry Operations, NSW EPA and 
Forestry Corporation commenced a project to produce operational and indicative 
mapping of Threatened Ecological Communities (TEC) within NSW State 
Forests. That project was completed in June 2016.  

10. However, the TEC mapping was not released to the public until 3 May 2017, 
following our client’s formal application to NSW EPA under the Government 
Information (Public Access) Act 2009. 

11. We are instructed that the TEC mapping indicates: 

a. 116ha of Lowland Rainforest in NSW North Coast and Sydney Basin 
Bioregion EEC (Lowland Rainforest EEC) were present in the Harvest 
Area prior to the Forestry Operations; and 

b. 142ha of Grey Box-Grey Gum Wet Sclerophyll Forest EEC (Greybox EEC) 
were present in the Harvest Area prior to the Forestry Operations. 

12. However, Forestry Corporation’s Threatened Species Pre-Logging and Pre-
Roading Survey Report and Harvest Plan for the Forestry Operations stated that 
Lowland Rainforest EEC was “unlikely to present” in the Harvest Area. The 
presence of Greybox EEC in the Harvest Area was not considered. 

Alleged damage/harm to Lowland Rainforest EEC and Greybox EEC 

13. Our client, in the NEFA Report, has compared operational TEC mapping for the 
Lowland Rainforest EEC and the Greybox EEC within the Harvest Area, with 
satellite imagery taken towards the end of the Forestry Operations on 18 
November 2015 (Satellite Imagery). 

14. The NEFA Report alleges that: 

a. Approximately 4.5ha of Lowland Rainforest EEC, as identified in the TEC 
mapping, was shown to be damaged on the Satellite Imagery. 

b. Approximately 50ha of Greybox EEC, as identified in the TEC mapping, was 
shown to be heavily damaged on the Satellite Imagery, and that up to an 
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additional 40ha occurs within the net logging area and is likely to have been 
damaged. 

15. The following maps/diagrams (enclosed) demonstrate the extent of the alleged 
damage: 

a. TEC mapping for the Harvest Area showing the extent of Lowland 
Rainforest EEC and Greybox EEC. 

b. The Satellite Imagery for the Harvest Area. 

c. The Satellite Imagery overlain with the TEC mapping. 

d. Diagram showing the parts of the EECs subject to damage. 

e. Diagram showing vegetation change in the Harvest Area before and after 
the Forestry Operations. 

f. Forestry Corporation’s Harvest Plan Map overlain with the TEC mapping. 

Alleged breaches of the NPW Act 

16. Having regard to the above, our client considers that Forestry Corporation may 
have breached relevant provisions of Part 8A of the NPW Act relating to harming 
EECs or damaging their habitat, namely ss.118A(2) and 118D(1): 

a. Section 118A(2) provides that, ‘A person must not pick any plant that is, or 
is part of a threatened species, an endangered population or an 
endangered ecological community.’ 

b. Section 118D(1) provides that, ‘A person must not damage any habitat of a 
threatened species, an endangered population or an endangered ecological 
community if the person knows that the habitat concerned is habitat of that 
kind.’ 

17. Neither the IFOA nor the Threatened Species Licence permits such actions within 
the Harvest Area, and therefore, in our client’s view, they provide no defence to 
the above offences. 

18. In regard to s.118D(1), our client contends that Forestry Corporation and the EPA 
should have known that Lowland Rainforest EEC and Greybox EEC were present 
in the Harvest Area, given the descriptions in the Scientific Committee's 
determinations and that the TEC mapping project commenced in 2014, prior to 
the commencement of the Forestry Operations. 

Previous investigations in respect of the Forestry Operations 

19. In 2015, our client submitted complaints to then Environment Minister and the 
NSW EPA that the Forestry Operations had damaged Lowland Rainforest EEC, 
and resulted in other breaches of the IFOA and NPW Act, within the Harvest 
Area. 
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20. NSW EPA investigated our client’s complaints and issued a report on 21 
December 2016 (EPA Report). The EPA Report identified 66 breaches of the 
IFOA and NPW Act. However, the EPA Report deferred consideration of the 
alleged damage to the Lowland Rainforest EEC and the protection of hollow 
bearing and recruitment trees. We are instructed that the EPA issued two penalty 
notices (totalling $1,000 each), an official caution and a corrective action request 
to Forestry Corporation in respect of the breaches identified in the EPA Report.  

21. We note that the TEC mapping suggests that the majority of the 66 breaches 
identified in the EPA Report, and most of the damage to hollow bearing and 
recruitment trees, occurred within areas of Greybox EEC. Accordingly, our client 
considers that NSW EPA could also investigate these matters as potential 
breaches of Part 8A of the NPW Act, in addition to, or instead of, breaches of the 
IFOA. 

22. Our client understands that NSW EPA is yet to conclude its investigation into the 
alleged damage to the Lowland Rainforest EEC, and hollow bearing and 
recruitment trees.  

Our client’s request  

23. Our client respectfully requests the Minister or NSW EPA to investigate the 
alleged breaches of the NPW Act detailed above and in the NEFA Report, and, if 
justified, take appropriate regulatory action. 

24. Could you please provide a response to the issues raised in this letter by 20 
September 2017? In that response, could you please provide the following 
information: 

a. What steps will be taken to investigate these issues?  

b. When the investigations are likely to be concluded? 

c. The status of NSW EPA’s ongoing investigations into our client’s previous 
complaint regarding damage to Lowland Rainforest EEC, and hollow 
bearing and recruitment trees. 

25. Could you please also confirm that you will inform us of the results of these 
investigations, and any regulatory response, when they are concluded? 

26. Please contact us on (02) 9262 6989 or at brendan.dobbie@edonsw.org.au if you 
would like to discuss this matter. 

Yours sincerely, 
EDO NSW  

 
Brendan Dobbie 
Solicitor 
Our Ref: 1725050 Enclosures: NEFA Report; Maps/Diagrams. 
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