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Network of Illawarra Consumers of Energy 

Submission in Response to the AEMC’s 
Transmission Access Reform Interim Report 

Summary 
This submission is made by the Network of Illawarra Consumers of Energy (NICE), a newly 
formed entity advocating for the energy transition to a net-zero carbon future to be managed 
with the interests of consumers at the heart. 

We support the Bill’s intent to legislate for a national net zero emissions target by 2050. 
However, this goal cannot be achieved at least cost while the shambolic governance model 
endures. The current model’s three biggest weaknesses are the extent of derogation from the 
national scheme, the power conferred on energy ministers and the matching constraints on the 
regulatory agencies that are designed to maintain political control. 

In the submission we outline a proposal for the energy system to be governed by national 
legislation passed by the Commonwealth Parliament. The adoption of this model depends on 
having legislated targets, and, we believe, is essential to meeting those targets. 
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Introduction 
NICE, Consumer Advocacy and Climate Change 
The Network of Illawarra Consumers of Energy (NICE) is a newly formed informal network 
advocating for the energy transition to a net-zero carbon future to be managed with the interests 
of consumers at the heart.1 This necessary transition needs to occur at least cost to consumers 
while maintaining reliability and security of energy services, appropriate consumer protections 
for essential services and a just transition for affected workforces. 

We believe there is a role for regionally based advocacy within the context of nationally 
consistent energy policy. The choice and options for energy supply do differ by geographic 
region having regard to different climatic conditions affecting demand and supply options, and 
different risk factors impacting on resilience planning. This submission has been prepared by 
David Havyatt who is the sole author.2 

The focus of NICE is on energy transition. While discussion of Australia’s emissions targets 
often get distracted into discussions about the impact on agriculture or industrial processes, the 
reality is that our carbon emissions are completely dominated by energy. Table 1 reproduces the 
information included in Table 3 of the Quarterly Update of Australia’s National Greenhouse Gas 
Inventory: March 2020.3 To this we have added an additional column showing the proportion that 
each sector represents of total emissions.  

Table 1: Emissions by sector 

Sector Annual emissions (Mt CO2-e) 

  
Year to  
March 
2019 

Year to  
March 
2020 

Change 
(%) 

Proportion 
 of Total 
(2020) 

Energy, Electricity 180.5 172.9 -4.2% 32.70% 

Energy, stationary (Excluding elect'y) 100 102.7 2.7% 19.43% 

Energy,  Transport 100.1 99.7 -0.4% 18.86% 

Energy, Fugitive emissions 55.7 55.8 0.2% 10.55% 

Industrial processes & product use 34.8 34.6 -0.6% 6.54% 

Agriculture 72 68 -5.6% 12.86% 

Waste 13 13.1 0.8% 2.48% 

Land Use, Land Use Change and Forestry -19.7 -18.1 -8.1% -3.42% 

National Inventory Total 536.4 528.7 -1.4% 100.00% 

 
1 The network has not yet started actively recruiting participants.  
2 Mr Havyatt was employed as Senior Economist at Energy Consumers Australia from October 2015 to August 
2020 and is contracted till the end of 2020 to work on some matters t. For the avoidance of doubt, nothing in this 
submission is the position of Energy Consumers Australia. 
3 https://www.industry.gov.au/sites/default/files/2020-08/nggi-quarterly-update-march-2020.pdf  

https://www.industry.gov.au/sites/default/files/2020-08/nggi-quarterly-update-march-2020.pdf
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The total attributable to ‘energy’ in 2020 is 81.54%. If Australia could achieve a zero emissions 
energy sector by 2050, or preferably earlier, we could take a lot of pressure off other emission 
categories. 

The Bill 
We welcome the opportunity to comment on the Climate Change (National Framework for 
Adaptation and Mitigation) Bill 2020.4 The politics of climate policy have been extraordinarily 
destructive5 – despite that fact that Australia has been an active participant in the global response 
since the Rio conference in 1991. After thirty years of mostly bipartisan agreement that action on 
climate change is warranted (it was the Howard government that entered into Kyoto, Howard 
went to the 2007 election committed to action and it was the Abbott government that agreed to 
the Paris treaty) we have no national policy to support our ratification of the agreement. 

Technically we are not required to. We are only required to periodically deliver Nationally 
Determined Contributions to the achievement of the overall goal of limiting warming to 2 
degrees (and ideally by only 1.5 degrees) Celsius above pre-industrial levels. What will be required 
of all nations to achieve this outcome depends on how rapidly emissions can be reduced. Delay 
increases the amount and speed of reduction required in later years. 

Australia’s contribution to global emissions is small, at somewhere less than 1.5%, but it is 
consistent with our size as an economy. We are, however, among (if not the) highest emitters per 
capita. We are often referred to as a small economy, but are in the G20 of the world’s largest 
economies.6  

We have a secondary impact as an energy exporting country. The impact of domestic emission 
reduction targets on employment in our coal and gas industries has made a highly political point 
of late but it is, to a large degree, a distraction. As the energy flows diagram for 2018 shown in 
Figure 1 shows (this is a Sankey diagram from the International Energy Agency) Australia 
exports 86% of its coal production and 72% of its natural gas production.7  

 

 
4 https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6617  
5 To be clear it was a factor in John Howard’s loss in 2007, inaction was a factor in Rudd’s downfall in 2010 and was 
the proximate cause of Turnbull’s downfall in the same year. The behaviour of the Greens political party in not 
supporting the ALP in 2010 and then after 2010 insisting on a high initial tax created the environment for the 
demise of Gillard and the defeat of Rudd by Abbott in 2013. In turn it again cost Turnbull the leadership in 2015. 
Even Tony Abbott’s demise can be partly attributed to the fact that ‘abolishing the tax’ did not result in electricity 
prices falling for long with the real price of electricity at its Abbott era lowest in June 2016 being half-way between 
the June and September 2012 real price.  
6 We are the 14th largest economy by GDP based on the IMF’s World Economic Outlook Database of October 
2019. https://www.investopedia.com/insights/worlds-top-economies/  
7 https://www.iea.org/sankey/#?c=Australia&s=Balance  

https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6617
https://www.investopedia.com/insights/worlds-top-economies/
https://www.iea.org/sankey/#?c=Australia&s=Balance
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Figure 1: Sankey diagram 

 

The biggest impact on workforces employed in the gas and coal industries will be the decisions 
of other countries. Australia should not attempt to impose emissions reduction targets on other 
countries by withholding its energy resources. However, the Australian government should be 
carefully considering the impact on the Australian economy of the decline in gas and coal 
exports that will occur over the next thirty years.  

To monitor these issues the Committee should consider the question of whether the former 
Bureau of Resource and Energy Economics should be re-established by statute and given 
responsibility for providing forecasts of future export demand. 

The Bill clearly establishes a ‘net zero emissions’ goal by 2050, and creates a strong and 
independent Commission to advise the Commonwealth on the target and carbon budgeting. 
However, in this the aspiration seems to be much the same as the creation of the Climate 
Change Authority by the Gillard government. The Abbott government was unsuccessful in 
attempts to abolish the Authority, but achieved the same ends by the appointments it made and 
reducing funding.8 

What the Bill does not do is create a policy framework within which the Commonwealth can 
implement an emissions reduction goal. Recognising that eliminating emissions from energy 
requires the elimination of emissions from electricity production and substitutes in transport and 
stationary sectors (which will largely be by electrification) an effective national emissions 
reduction strategy needs to be embedded in the energy sector. 

This Submission 
In this submission we propose that the Bill be expanded to revise energy sector regulatory 
governance commensurate with the ambitions of achieving net zero carbon emissions by 2050. 
We begin by outlining how greenhouse gas emission reduction has been a stated part of all the 

 
8 Indeed a useful question is why the legislative package needs to go through the process of abolishing the Authority 
and creating the Commission rather than simply repurposing the Authority. 
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national energy reforms to date. We then outline the deficiencies in the existing governance 
model. We conclude with a recommendation for an alternative model better suited to the 
achievement of a legislated net zero emissions goal. 
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Proposal to Incorporate Energy System Governance into the 
Bill 
Object of the Bill 
Section 3 of the Bill provides the objects of the proposed Act in two parts. The first is a 
recognition of the importance of climate change policy while the second details the specific 
objectives. 

While sub-section 3(1) appropriately focuses on the importance of climate change to Australia, 
the sub-section would be strengthened by situating it in a global context. Accordingly, we submit 
the following rewrite of the subsection (presented in mark-up). 

This Act recognises: 

(a) that climate change is a serious challenge to Australia’s global prosperity and security, including 
Australia’s prosperity and security 

(b)  and this requires a planned transition towards a net zero emissions economy and the 
implementation of adaptation measures to protect livelihoods, business and the environment; and  

(b)(c) that decisions under this Act should be consistent with limiting the increase in global warming to 
well below 2°C and pursuing efforts to limit it to 1.5°C above pre-industrial levels. 

We believe the import of the Bill can be further strengthened by renumbering the sub-sub-
sections in s3(2) so that s3(2)(h) is numbered (a) and the other sub-sub-sections renumbered 
accordingly.  

Taking action on climate change is something for Australia to do alone, but as part of an 
international effort. The Abbott government committed Australia to the Paris Agreement and as 
has become clearer as the months progress more and more countries are converting this overall 
ambition into national ambitions to be net carbon zero by 2050.  

This is not an argument that the ‘international world order’ should trump Australian national 
sovereignty or that Australia should impoverish itself in the search of a global gold star for 
emissions reduction. It is a recognition that our future security and prosperity rests on effective 
global action and to achieve effective global action Australia has to play its part domestically. 

Climate plus Energy 
As will be detailed below the Ministerial Forum of Energy Ministers9 in 2015 ‘reaffirmed their 
responsibility for energy and carbon policy integration.’ However, the reform of energy markets 
and the response to greenhouse have developed in tandem from 1991. 

 
9 The Ministerial Forum of Energy Ministers has had three names since its formation by COAG – the Ministerial 
Council on Energy (MCE), the Standing Committee on Energy and Resources (SCER) and the COAG Energe 
Council (EC). The current intention is that the Forum will continue in two guises as the Energy National Cabinet 
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In July 1991 Special Premiers’ Conference10 announced the formation of the National Grid 
Management Council, saying (emphasis added): 

Leaders and representatives agreed to establish a National Grid Management Council to encourage and 
co-ordinate the most efficient, economic and environmentally sound development of the electricity industry 
in eastern and southern Australia having regard for key National and State policy objectives.  The 
represents an important step forward in advancing co-operation in the electricity industry, the absence of 
which has cost the nation dearly in terms of excessive generation capacity, inappropriate plant mix and 
inflexibility of fuel use. 

The impetus for the review and reform was a number of outcomes in which state based 
decisions had not pursued the most efficient outcomes. The most notable was the decision of 
Victoria to build Loy Yang rather than utilize excess capacity in New South Wales by augmenting 
the interconnection.11   

The focus in the agreement on the ‘environmentally sound development of the electricity 
industry’ is noteworthy, but unsurprising. This wasn’t just a general environmental concern, 
action on greenhouse emissions had already been contemplated by the Federal Government. On 
11 October 1990 Environment Minister Ros Kelly had taken a proposed carbon emissions target 
to Cabinet.12 

A year later the “Earth Summit” led to three “Rio Conventions” of which the UN Framework 
Convention on Climate Change is one.13 That convention, which entered into force on 21 March 
1994, had as its ultimate objective to stabilize greenhouse gas concentrations "at a level that 
would prevent dangerous anthropogenic (human induced) interference with the climate system." 
It states that "such a level should be achieved within a time-frame sufficient to allow ecosystems 
to adapt naturally to climate change, to ensure that food production is not threatened, and to 
enable economic development to proceed in a sustainable manner." 

The most recent agreement under this convention was made in Paris in 2015, an agreement that 
the Abbott government committed Australia to. 

The NEM became operational in 1998 with governance entirely managed by industry 
participants. In a June 2001 Statement on Energy Policy COAG14, among other things, formed 
the first Ministerial Forum and also initiated a review (the Parer review) for which the statement 
said the ‘proposed issues’ were (emphasis added): 

 

Reform Committee and the Energy Ministers' Meeting… 
https://nice.nationbuilder.com/let_s_rationalise_by_duplicating  
10 Special Premiers' Conference Communiqué Sydney, 30 July 1991 – Available at 
http://archive.coag.gov.au/coag_meeting_outcomes/1991-07-30/index.cfm  
11 Robert R Booth Warring Tribes 2000 
12 Marc Hudson ‘25 years ago the Australian Government promised deep emission cuts, and yet here we are still’ The 
Conversation 11 October 2015 
13 http://unfccc.int/essential_background/convention/items/6036.php  
14 Available at 
http://webarchive.nla.gov.au/gov/20070829162906/http://coag.gov.au/meetings/080601/energy.htm and also at 
http://www.pc.gov.au/inquiries/completed/gas/documents/coagenergypolicydetails.pdf 

https://nice.nationbuilder.com/let_s_rationalise_by_duplicating
http://archive.coag.gov.au/coag_meeting_outcomes/1991-07-30/index.cfm
http://unfccc.int/essential_background/convention/items/6036.php
http://webarchive.nla.gov.au/gov/20070829162906/http:/coag.gov.au/meetings/080601/energy.htm
http://www.pc.gov.au/inquiries/completed/gas/documents/coagenergypolicydetails.pdf
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The review will be a forward-looking, strategic study to facilitate decision-making by Governments. 
Without limiting the conduct or scope of the review, priority issues for consideration will be:  

1. Identifying any impediments to the full realisation of the benefits of energy market reform;  
2. Identifying strategic directions for further energy market reform;  
3. Examining regulatory approaches that effectively balance incentives for new supply investment, 
demand responses and benefits to consumers;  
4. Assessing the potential for regions and small business to benefit from energy market development;  
5. Assessing the relative efficiency and cost effectiveness of options within the energy market to reduce 
greenhouse gas emissions from the electricity and gas sectors, including the feasibility of a phased 
introduction of a national system of greenhouse emission reduction benchmarks; and  
6. Identifying means of encouraging the wider penetration of natural gas…  

The key findings of the Parer review (issued in December 2002) under the heading “Serious 
energy market deficiencies” included (emphasis added):15 

• The energy sector governance arrangements are confused, there is excessive regulation, and perceptions of 
conflict of interest... 

• Electricity transmission investment and operation is flawed, and the current regions do not reflect the 
needs of the market... 

• The financial contracts market is extremely illiquid, in part reflecting large regulatory uncertainty. 
• There are many impediments to the demand side playing its true role in the market... 
• Greenhouse responses so far are ad hoc, and poorly targeted. 

In responding to Parer’s report the Ministerial Forum wrote: 

The energy sector is a significant contributor to Australia’s greenhouse gas emissions profile. The MCE, 
in consultation with the CoAG High Level Group on Greenhouse, will be striving to address the 
greenhouse related aspects of further energy reforms, taking into account both the current and future needs 
of the energy sector and its stakeholders.  

A holistic, integrated policy approach is required to give energy sector investors reasonable certainty about 
their greenhouse obligations, while maintaining the international competitiveness of Australian industry. 
Any abatement measures should be designed to be nationally consistent, and consistent with a future 
international scheme to the extent this can be predicted, and should utilise market mechanisms where this 
would be most efficient and effective… 

The MCE proposes to play an active role (in consultation with the High Level Group on Greenhouse) in 
advising CoAG on the options for and the implications of greenhouse abatement options for investment in 
the energy sector, given the implications for supply security, fuel mix and prices. 

COAG First Ministers formally agreed to these arrangements in 2004 in the Australian Energy 
Market Agreement.16  The objectives of the agreement are (emphasis added): 

 
15 Council of Australian Governments Energy Market Review Towards a Truly National and Efficient Energy Market 
16 http://www.efa.com.au/Library/AustralianEnergyMarketAgreement.pdf  

http://www.efa.com.au/Library/AustralianEnergyMarketAgreement.pdf
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(a) the promotion of the long term interests of consumers with regard to the price, 
quality and reliability of electricity and gas services; and  

(b) the establishment of a framework for further reform to:  
(i) strengthen the quality, timeliness and national character of governance of 

the energy markets, to improve the climate of investment;  
(ii) streamline and improve the quality of economic regulation across energy 

markets to lower the cost and complexity of regulation facing investors, 
enhance regulatory certainty, and lower barriers to competition;  

(iii) improve the planning and development of electricity transmission 
networks, to create a stable framework for efficient investment in new 
(including distributed) generation and transmission capacity;  

(iv) enhance the participation of energy users in the markets including through 
demand side management and the further introduction of retail 
competition, to increase the value of energy services to households and 
businesses;  

(v) further increase the penetration of natural gas, to lower energy costs and 
improve energy services, particularly to regional Australia, and reduce 
greenhouse emissions; and  

(vi) address greenhouse emissions from the energy sector, in light of the 
concerns about climate change and the need for a stable long-term 
framework for investment in energy supplies. 

In 2007 the Energy Reform Implementation Group (ERIG) chaired by Bill Scales observed that 
(emphasis added):17  

ERIG has been struck by the consistent refrain that ‘government’, particularly some state governments, 
are a barrier to private sector entry into energy markets. Government policy and government ownership of 
competing businesses are the two sources of such barriers.  

Differences in policy on greenhouse gas abatement arrangements at the national and state level are a key 
source of investment uncertainty. Government regulation of energy prices (eg, retail price caps) is also a 
significant barrier to private entry into energy supply markets where price caps are binding and their 
existence constrains the emergence of retail competition. Use of government-owned assets to drive other 
government policy objectives is a barrier to entry in some cases. 

The conclusion on policy on greenhouse gas abatement policy being an impediment was based 
upon an investment impediment survey conducted by KPMG for the review. That survey 
provides an interesting snapshot of national and state abatement policies as they applied in late 
2006. The survey noted “investors views”:18 

 
17 Energy Reform Implementation Group Energy Reform: The way forward for Australia January 2007 
18 KPMG ‘Impediments to investment in Australia’s energy market: The views of investors’ November 2006 
available at https://www.environment.gov.au/energy/markets/energy-reform  

https://www.environment.gov.au/energy/markets/energy-reform
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Investors are of the view that the current policies of Australia’s governments in respect of reducing 
greenhouse gas emissions and promoting renewable energy are a significant impediment to more efficient 
investment. 

Their concerns relate more to the execution of those policies rather than the broad policy objective per se. 
The features of these policies that are of most concern to investors include: 

• The number of measures being introduced; 
• The lack of cohesion between them; 
• The limited practicality of some of them; 
• The contradictory signals some politicians are sending about them; 
• The overt politicisation of the issue; and, most importantly; 
• The continuing absence of policies most likely to be most effective in reducing emissions (ie. some form of 
carbon price signal), and therefore the risk that these will be introduced at a later date. 

ERIG noted these concerns but made no recommendations other than to observe:  

ERIG notes that greenhouse matters require detailed analysis and such analysis has been beyond both 
the scope of ERIG’s review and its timeframe. ERIG notes, however, that greenhouse gas emissions and 
climate change are global problems. Unilateral action by Australia is unlikely to contribute significantly 
to global greenhouse gas abatement per se, even if it has some ‘signalling value’ encouraging others to act 
as well, because of ‘carbon leakage’ effects. Whatever the mechanism chosen, ERIG is of the view that 
effective solutions to achieving a reduction in greenhouse gas production will require an efficient price 
signal. 

COAG responded to ERIG in April 2007 in its statement on the COAG National Reform 
Agenda. COAG agreed to introduce a National Energy Market Operator (now AEMO) for 
electricity and gas (replacing NEMMCO), a national transmission planning function (not 
including state transmission planning functions) to be based in the new market operator, tasked 
the MCE to review Community Service Obligations and to initiate a smart meter roll-out. There 
was no action taken on investor uncertainty on greenhouse gas abatement.  

The Ministerial Forum reaffirmed their responsibility for energy and carbon policy integration in 
the National Electricity Market in the Communique from their third meeting in July 2015. It 
noted: 

The Council discussed the interaction of climate change and energy policies and agreed that the energy 
sector would need to play a major role in Australia’s effort to reduce greenhouse gas emissions because 
most of Australia’s emissions come from the production and use of energy. The Council, as the peak 
forum for the development of national energy policy, noted it would have a central role in ensuring that 
policies to reduce emissions in the energy and resources sectors are efficient and effective.19 

After the next meeting in December Energy Council recorded: 

 
19 
http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Energy%20Council
%20Communique%20-%2023%20July%202015%20-%20FINAL_1.pdf  

http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Energy%20Council%20Communique%20-%2023%20July%202015%20-%20FINAL_1.pdf
http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Energy%20Council%20Communique%20-%2023%20July%202015%20-%20FINAL_1.pdf
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The successful integration of carbon and energy policies will be critical to meeting Australia's emissions 
reduction target of 26 to 28 per cent below 2005 levels by 2030. Ministers will develop a national 
approach to connect environmental outcomes and energy policy in the interests of consumers.  

The Council has asked officials to prepare advice that will allow it to better understand the potential 
impact of carbon policies on the energy sector to facilitate better integration. 

The Independent Review into the Future Security of the National Electricity Market chaired by Dr Finkel20 
subsequently recommended that: 

3.1 By 2020, the Australian Government should develop a whole-of-economy emissions reduction 
strategy for 2050.  

3.2  There is an urgent need for a clear and early decision to implement an orderly transition that 
includes an agreed emissions reduction trajectory, a credible and enduring emissions reduction 
mechanism and an obligation for generators to provide adequate notice of closure.  

* The Panel recommends that the Australian and State and Territory governments agree to an 
emissions reduction trajectory for the National Electricity Market.  

*  Both a Clean Energy Target and an Emissions Intensity Scheme are credible emissions 
reduction mechanisms because they minimise costs for consumers, are flexible and adaptable, 
and satisfy security and reliability criteria. Both mechanisms are shown to deliver better price 
outcomes than business as usual. With the additional context that a Clean Energy Target can 
be implemented within an already well understood and functioning framework, and has better 
price outcomes, the Panel recommends a Clean Energy Target be adopted... 

In its response to COAG Leaders on the Finkel recommendations, the Ministerial Forum 
noted21: 

The Council agreed that by 2020, the Australian Government should develop a whole-of-economy 
emissions reduction strategy for 2050, bearing in mind that the Commonwealth is carefully considering its 
position on a Clean Energy Target as recommended by the Finkel Review. 

The work the Ministerial Forum did initiate in response to Finkel’s recommendation 3.2 was the 
National Emissions Guarantee or NEG. The final detailed design was completed and published 
on 1 August 2018.22 Malcolm Turnbull details the series of events after the proposal was brought 
back to the party room for the third time on 14 August in his book The Bigger Picture. In the face 
of internal opposition and the plans of a number of members to cross the floor if the legislation 
was introduced, Turnbull considered introducing it anyway and have it carried with Labor 
support. However, not enough of his Cabinet was prepared to support him in this, and he 

 
20 https://www.energy.gov.au/sites/default/files/independent-review-future-nem-blueprint-for-the-future-2017.pdf 
21 
http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Report%20to%20L
eaders%20signed.pdf 
22 
http://coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Final%20Detailed%20D
esign%20-%20National%20Energy%20Guarantee.pdf  

http://coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Final%20Detailed%20Design%20-%20National%20Energy%20Guarantee.pdf
http://coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Final%20Detailed%20Design%20-%20National%20Energy%20Guarantee.pdf
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specifically names Christopher Pyne and Josh Frydenberg as being ‘as opposed as Morrison and 
Dutton’ to this action. 

In the 2017 Review of Climate Change Policies the Commonwealth Government said: 

The Paris Agreement sets a collective goal of reaching global net zero emissions in the second half of the 
century. The Paris Agreement does not involve individual country long-term emissions targets, however, it 
does invite countries to formulate and communicate ‘long-term low greenhouse gas emission development 
strategies’ by 2020. 

The approach of many countries has shifted from ‘stand-alone’ long-term goals to the development of long-
term strategies. In addition, the Finkel Review recommended that by 2020, the Australian Government 
should develop a whole-of-economy emissions reduction strategy for 2050 to increase investor confidence.  

Consistent with the Government’s response to the Finkel Review, the Government will start developing in 
2018 a long-term emissions reduction strategy by 2020. This is consistent with the approach adopted by 
most G20 countries. 

In a (pre-COVID) speech to CEDA in February 2020 Minister Taylor23 said “The Australian 
Government will take a technology-based Long-Term Emissions Reduction Strategy to Glasgow 
later this year.’ In that speech he also announced the Technology Investment Roadmap to be 
accompanied by annual Low Emission Technology Statements, the first of which was released 
on 22 September 2020.24  

He continued in the speech that ‘The roadmap will be the cornerstone of what we take to 
Glasgow as our strategy later this year.’ He also said that he expected to have the first Low 
Emissions Technology Statement by the middle of this year and that it would be one of the most 
important inputs in the lead-up to Glasgow. 

Unfortunately, COP26 has now been delayed to 202125. However, that should be no reason for 
the Australian Government not to be fulfilling its commitment to its citizens to deliver the 
strategy in 2020. 

This quick survey of thirty years of policy details a consistent recognition of the link between 
energy and climate policy, and the consistent failure of energy policy to deliver on most of its 
objectives. The response to date of First Ministers (as either COAG Leaders or National 
Cabinet) to think the solution lies in re-naming and re-tasking the Ministerial Forum misses the 
point. Two sayings come to mind: 

The definition of insanity is doing the same thing over again and 
expecting a different result. 

 
23 https://www.minister.industry.gov.au/ministers/taylor/speeches/keynote-address-ceda-future-direction-energy-
technologies-event-sydney  
24 https://www.industry.gov.au/data-and-publications/technology-investment-roadmap-first-low-emissions-
technology-statement-2020  
25 https://unfccc.int/process-and-meetings/conferences/glasgow-climate-change-conference  

https://www.minister.industry.gov.au/ministers/taylor/speeches/keynote-address-ceda-future-direction-energy-technologies-event-sydney
https://www.minister.industry.gov.au/ministers/taylor/speeches/keynote-address-ceda-future-direction-energy-technologies-event-sydney
https://www.industry.gov.au/data-and-publications/technology-investment-roadmap-first-low-emissions-technology-statement-2020
https://www.industry.gov.au/data-and-publications/technology-investment-roadmap-first-low-emissions-technology-statement-2020
https://unfccc.int/process-and-meetings/conferences/glasgow-climate-change-conference
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When what you are doing isn’t working, try anything else. 
It is time to consider different arrangements for energy policy. 

Deficiencies in the existing governance model 
The core deficiency in the existing governance model is that no one is accountable for outcomes.  

Among the market bodies, the Australian Energy Market Commission (the AEMC) is 
responsible for ‘market development’ though it is often seen as simply the ‘rule maker.’ While it 
can consider Rules proposed by anybody, and can initiate its own reviews, progress was mostly 
by referrals for inquiry from the Ministerial Forum with recommendations back to the Forum 
that was then expected to initiate the required legislative reform or rule change proposal. It is 
more appropriate to call the AEMC the ‘rule decider’ rather than ‘rule maker.’ 

While the AEMC has been accused of being slow and cumbersome, the breakdown in 
development has more often been the failure of the Ministerial Forum to respond quickly. The 
Forum’s own process have been enveloped by a morass of committees of officials who 
processed the requests from the AEMC before reaching a consensus view on what officials 
thought should be agreed by the Forum. 26 

The dysfunction in energy policy was observed by both the Vertigan review of governance 
arrangements27 and by the Finkel review on future security.28 The former recommended a greater 
role for the AEMC in developing strategic direction, but this was then supplanted by the Finkel 
recommendation for the creation of the Energy Security Board. On 18 August 2020 Energy 
Ministers met to consider the report of the review of the Energy Security Board and agreed to 
replace it in twelve months with a Market Body Forum.29 

Separately there is an ‘uncomfortable’ relationship between the AEMC and the Australian 
Energy Market Operator (AEMO). The latter is charged with the responsibility of keeping the 
energy system working and finds the AEMC to also be slow and unresponsive. That the 
legislation always allowed for a fast-track approach for rules proposals from AEMO that had 
been initiated through an appropriate cycle of public consultation was not a fact that AEMO or 
the AEMC like to acknowledge. The simple reason being that AEMO has a fundamentally 
different view of the expectation of the energy system (a bias to security and reliability over cost) 

 
26 The submission by Energy Consumers Australia on the proposals for a Regulatory Sandbox reveal an example of 
this absurdity. Ministers agreed in their response to the Finkel recommendation 2.8 saying ‘The Council will direct 
the AEMC to review and update, by the end of 2018, the regulatory framework to facilitate proof-of-concept testing 
of innovative approaches and technologies.’ The action on this rested with a committee of officials who in October 
2018 finally gave the reference to the AEMC seeking a response by February 2019. See 
https://energyconsumersaustralia.com.au/wp-content/uploads/Regulatory-Sandbox-Arrangements-to-Support-
Proof-Of-Concept-Trials-Submission.pdf  
27 http://www.coagenergycouncil.gov.au/publications/review-governance-arrangements-australian-energy-markets-
final-report  
28 Op. cit.  fn 20  
29 http://www.coagenergycouncil.gov.au/review-energy-security-board  

https://energyconsumersaustralia.com.au/wp-content/uploads/Regulatory-Sandbox-Arrangements-to-Support-Proof-Of-Concept-Trials-Submission.pdf
https://energyconsumersaustralia.com.au/wp-content/uploads/Regulatory-Sandbox-Arrangements-to-Support-Proof-Of-Concept-Trials-Submission.pdf
http://www.coagenergycouncil.gov.au/publications/review-governance-arrangements-australian-energy-markets-final-report
http://www.coagenergycouncil.gov.au/publications/review-governance-arrangements-australian-energy-markets-final-report
http://www.coagenergycouncil.gov.au/review-energy-security-board
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and of the role of public consultation (AEMO has most of the ‘experts’ in power system 
operation.) 

The legislation ultimately vests most responsibility and accountability with the Ministerial Forum. 
The Terms of Reference for the forum is the Australian Energy Market Agreement (the AEMA). 
Unfortunately, the AEMA attempts to clearly delineate responsibilities that will be national in 
character and jurisdictional responsibilities but jurisdictions can derogate from the national 
approach.  

The Vertigan review recommended: 

2.9 That jurisdictions be permitted to implement derogations from otherwise nationally agreed agreements 
only if the derogation is targeted and time limited and contains a commitment for re-evaluation against a 
‘necessity principle’. 

In its response to this recommendation, the Ministerial Forum merely ‘noted’ the 
recommendation:30 

Noted – The COAG Energy Council recognises the importance of consistent national arrangements in 
terms of reduced regulatory compliance costs. The COAG Energy Council is committed to a national 
energy framework. Harmonisation of nationally agreed arrangements should be pursued where possible., 
writing: 

The Finkel review recommended: 

7.3 By mid-2018, COAG leaders should agree to a new Australian Energy Market Agreement that 
recommits all parties to:  

• Taking a nationally consistent approach to energy policy that recognises Australia’s commitment 
in Paris to reduce emissions and governments’ commitment to align efforts to meet this target 
with energy market frameworks.  

• Notifying the COAG Energy Council if they propose to take a unilateral action that falls 
within the scope of the Australian Energy Market Agreement prior to taking the action.  

• Within 28 days of notification, the Energy Security Board will provide advice to the COAG 
Energy Council on the impacts of the proposed action taking into account the objectives of the 
Australian Energy Market Agreement. 

In its response to COAG Leaders the Ministerial Forum of this recommendation: 

By mid-2018, the Council will propose a new Australian Energy Market Agreement (AEMA) to 
COAG, to reaffirm Australian governments’ commitment to the NEM and a national, integrated 
approach to energy and emissions reduction policy. 

 
30 http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Review-of-
Governance-Arrangements-Response-Table%20-%20January%202016.pdf  

http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Review-of-Governance-Arrangements-Response-Table%20-%20January%202016.pdf
http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Review-of-Governance-Arrangements-Response-Table%20-%20January%202016.pdf
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This work has not been undertaken and the latest Health of the NEM report lists this Finkel 
recommendation as being ‘Under consideration/hold’.31 

Since the Finkel review there have been increasing and far more substantial jurisdictional 
derogations from the NEM, especially in relation to generation and transmission planning in 
NSW and Victoria. In their 2020-21 budgets both SA and Victoria announced plans for an 
electric vehicle road usage tax.32 While the South Australian announcement provided no detail 
and was to be subject to consultation with other jurisdictions, the Victorian proposal set a rate of 
2.5c per kilometre for EVs and 2.0c per kilometre for plug-in hybrids.  

This takes us back to the days of individual State taxes and complicated tax collection processes 
(i.e. reporting of odometer readings) that existed before the High Court ruled that state petrol 
taxes were an excise and hence illegal. It is noteworthy that States didn’t at that time move to 
replace the lost excise with a road usage charge. 

Matters have been further complicated by the decisions about reform of the federation flowing 
from the ‘National Cabinet’ process. There are to be two Ministerial Forums since the National 
Cabinet on 23 October accepted the recommendations of the Conran review33 – ‘The former 
COAG Energy Council will be replaced by an Energy Mininsters' Meeting that will focus on 
priorities that are not covered by the Energy National Cabinet Reform Committee.’34 On 4 
September the National Cabinet Leaders agreed to the tasking for the Energy National Cabinet 
Reform Committee.35 

The Committee will progress critical reform of the energy system as a key component of Australia’s 
economic recovery.  It will work to ensure an affordable and reliable energy system to support job creation 
and economic growth for the long-term benefit of customers. 

The Committee’s work program will focus on developing: 

 
31 
http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/The%20Health%2
0of%20the%20National%20Electricity%20Market%20V01.pdf  
32 Extract from https://statebudget.sa.gov.au/budget-docs/2020-21_budget_statement.pdf  “In addition to the 
measures announced in the budget, the government is intending to introduce a road user charge for electric and zero 
emission vehicles. The user charge is expected to commence from 1 July 2021 subject to the completion of required 
system administration charges and the timing of the passage of legislation through Parliament. The charge will 
include a fixed component (similar to current registration charging) and a variable charge based on distance 
travelled. Electric vehicles do not attract fuel excise and therefore make a lower contribution to the cost of 
maintaining our road network. The proposed road user charge will address this inequity, ensuring that all vehicles 
make a contribution to the maintenance of our road network. The government is consulting with other jurisdictions 
about the detail of the proposed road user charge.” Victorian details at 
https://www.vicroads.vic.gov.au/registration/registration-fees/zlev-road-user-charge  
33 https://www.pmc.gov.au/domestic-policy/effective-commonwealth-state-relations  
34 http://www.coagenergycouncil.gov.au/news/new-energy-ministers-meeting As a simple question about the 
import of this, which of these two bodies will exercise the powers granted to the Ministerial Council on Energy 
under energy legislation? 
35 https://www.pm.gov.au/media/national-cabinet-
040920#:~:text=Energy%20National%20Cabinet%20Reform%20Committee&text=The%20Committee%20will%2
0progress%20critical,long%2Dterm%20benefit%20of%20customers.  
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https://www.vicroads.vic.gov.au/registration/registration-fees/zlev-road-user-charge
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• Immediate measures to ensure reliability and security of the electricity grid ahead of the 
2020-21 summer; 

• The redesign, by mid-2021, of the National Electricity Market to take effect after 
2025; and 

• A package of reforms, by July 2021, to unlock new gas supply, improve competition in 
the market and better regulate pipelines. 

These reforms will ensure the market serves consumers by promoting efficient investment, operation and 
use of energy services, and by delivering secure and reliable energy at least-cost. 

The latest derogation by NSW in legislation that was introduced and passed in just 16 days 
introduces a plethora of new entities, some of which seem to duplicate functions that exist in the 
national framework.36 These are the 'energy security target monitor' (or IPART if no one 
appointed) the 'consumer trustee' (or the Secretary if no one appointed), the 'financial trustee', 
the 'scheme financial vehicle', the 'infrastructure planner' (or the Energy Corporation if not 
appointed) and the 'regulator'. The latter may be the AER, IPART or another person. (The 
monitor has to at least start their analysis with AEMO's Electricity Statement of Opportunities.) 

In summary, we have a national energy system that is supposedly governed by inter-
governmental agreement and a Ministerial Forum aided by three market bodies. In practice we 
have increasing derogation from the national framework, the creation of two Ministerial 
meetings (with no clarity of their relationship to the Ministerial Council on Energy and its 
successors incorporated in the national energy laws and Australian Energy Market Agreement37), 
an additional market body in the ESB. There is no accountability, just a lot of activity. 

A Proposal for Reform 
A great deal of the mess of energy policy is derived from inconsistent approaches to climate 
policy. Despite all the efforts of State Governments to introduce their own renewable targets or 
emission reduction goals, the nation’s contribution is only determined by the sum of the whole. 
An accelerated emission reduction in one State could simply be offset by a slower reduction in 
others. 

It happens that every State and Territory Government has a net zero carbon target for 2050 or 
earlier. Despite never having enunciated a target, the Commonwealth Government’s overall 
policy framework and international commitments are consistent with net zero by 2050. But the 
playing out of alternative strategies and the politicisation of the issue between States and the 
Commonwealth has left an energy system that is largely directionless.  

There are two alternatives – to unwind the creation of the national energy system and resort to 
entirely State regulation, or undertake a very fundamental reform and move to an effective 
national energy governance arrangement that incorporates climate targets. This proposal is being 

 
36 https://www.parliament.nsw.gov.au/bills/Pages/bill-details.aspx?pk=3818  
37 
http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Australian%20Ene
rgy%20Market%20Agreement%20-%20Dec%202013_1.pdf  

https://www.parliament.nsw.gov.au/bills/Pages/bill-details.aspx?pk=3818
http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Australian%20Energy%20Market%20Agreement%20-%20Dec%202013_1.pdf
http://www.coagenergycouncil.gov.au/sites/prod.energycouncil/files/publications/documents/Australian%20Energy%20Market%20Agreement%20-%20Dec%202013_1.pdf
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made in the context of the current Bill because the Bill’s adoption of a legislated national target 
obviates the supposed justification for jurisdictional targets and approaches. 

Importantly there are three heads of power under which the energy system could be totally 
regulated by the Commonwealth. The first is the foreign affairs power (s51(xxix)) and the need 
for the Commonwealth to plan and coordinate the energy system so that our emissions 
reduction obligations can be met. Outside of legislative control the only lever for the 
Commonwealth is taxes (i.e. a carbon tax) or subsidies.38 The second is the corporations power 
(s51(xx). Since the reforms of the 90s even Government owned participants are corporatized. 
The Commonwealth used the corporations power to impose the market misconduct rules.  

The third is the requirement that inter-state trade be free (s92) and the requirement for an Inter-
State Commission (s101) with ‘with such powers of…and administration as the Parliament 
deems necessary for the execution and maintenance…of the provisions of this Constitution 
relating to trade and commerce…’ The intent of the 1991 creation of the National Grid 
Management Council was to promote the inter-state trade of electricity. The Commonwealth has 
the absolute power to establish an administrative body – to be styled the Inter-State Commission 
– to do what it deems necessary for tis trade.39 

The proposed mechanism whereby a national scheme of energy system governance is to create a 
Commonwealth legislative framework that: 

1. Initially imports the existing three national energy laws into a Commonwealth Act. 
Transitional provisions to confine their scope to existing jurisdictional scope and to 
preserve any derogations until such time as the Australian Energy Authority determines 
otherwise. 

2. Abolish the AEMC and create an Australian Energy Authority which would be required 
to regulate the Australian energy system in accordance with the ‘laws’ and to promote the 
long-term interests of consumers and to advise and assist the Inter-State Commission on 
the operation of the laws. The AEA would also have responsibility for the development 
of the energy system to achieve the emission reduction targets.  

3. Recreate the Inter-State Commission. The Commission should be created with a general 
purpose of facilitating inter-state trade. It should be constituted of a representative 
nominated by the Government of each State or Territory and the Commonwealth, the 

 
38 The use of expenditure via the emissions reduction fund is a further alternative, but to date that has not been 
spent on energy. 
39 There is a fourth and quirky potential head of power. This is to note that s51(v) covers ‘postal, telegraphic, 
telephonic, and other like services.’ The telegraph and telephone are services delivered by the transmission of 
electrical energy via wires. At the time of the constitution they constituted the greatest use of electricity through 
wires and so other services so delivered could be considered ‘like’. Commonwealth control of electricity was nearly 
included in the Post and Telegraph Act 1901 on exactly that basis. In debate on 5 September 1901 on the Bill, in 
relation to a question of telegraph lines operated by the privately owned Melbourne tramways, Sir Philip Fysh 
observed: 
In the absence from the House of the technical electrical authority, who has been advising the Minister in respect to all these clauses, I am 
not in a position to accept any such amendment. I know that the electrical authority - having been in conversation with him and the 
Postmaster-General on two or three occasions - strongly urges the position that the complete control of all. systems of telegraphy, and 
indeed of everything connected with the use of electricity, shall be under the supervision of the Post and Telegraph department.   



Network of Illawarra Consumers of Energy 
Submission to the HoR Environment and Energy Committee on the Stegall Bills 
November 2020 
 
 
 
 

representative may be, but is not required to be, a Minister or an MP. The Inter-State 
Commission should be given the power to disallow regulations made by the AEA when 
two-thirds or more of the members vote that way.  

4. Additional detail regarding the AEA include that it should be constituted of three to five 
full time members, one of whom must have experience in advocating on behalf of 
consumers of energy. The Chair of the AER and CEO of AEMO to be ex officio 
members. 

5. Transfer to the AEA all the responsibilities of the AER other than the economic 
regulatory functions (revenue determinations and price setting). Transfer to the AEA the 
planning functions currently assigned to AEMO. 

The model is based on the division of responsibilities between the Australian Communications 
and Media Authority and the Australian Competition and Media Authority in the regulation of 
telecommunications. That model has worked – except for the intervention necessary to effect 
the structural separation of Telstra, a situation already dealt with in energy. There is adequate 
precedent to make drafting a relatively straight-forward job. 
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Conclusion 
We have outlined how the dysfunctional energy governance model is not capable of supporting 
national energy policy to achieve the emission reduction targets outlined in the Bill. We have 
proposed a national legislative scheme for energy to address these governance issues. 

Given the recent politics of climate policy there should justly be scepticism about the wisdom of 
placing effective control of energy policy and regulation in the hands of the Commonwealth. We 
only make this recommendation in the context of the Bill’s legislative objective of a net zero 
emissions goal of no later than 2050, and mechanisms for it to be achieved earlier. 

We have confidence in our model because apart from being truly national it also achieves the 
policy objective of removing energy policy from day to day political interference. A strong, 
empowered authority guided by the objective of achieving the energy transition to net zero at 
least cost to consumers while maintaining reliability is, we believe, an effective way to achieve 
energy outcomes that support emissions reduction. 
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