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Today, consistent with the racist era from which it was conceived, New Jersey’s law
that denies the right to vote based on a criminal conviction has a devastating impact
on Black political power.
Although Black people comprise just 15 percent of New Jersey’s overall population,
they represent, incredibly, about half of those who have lost their voting rights as a
result of a criminal conviction. Racial disparities in convictions cannot be explained
by differing rates of offending.
Overall, 5.28 percent of New Jersey’s Black voting age population is without a voice
in the political process.
More Black people in New Jersey are disqualified from voting today than were
prohibited from voting prior to the passage of the Fifteenth Amendment in 1870.
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“The right of citizens of the United States to vote shall
not be denied or abridged by the United States or
by any State on account of race, color, or previous
condition of servitude.”
-Fifteenth Amendment

WE ARE 1844 NO MORE

INTRODUCTION AND OVERVIEW
THE STORY IS OFTEN TOLD of how racist Southern legislatures built democracies that excluded Black people and other people of
color and women.1 What is less well known is that this history of exclusion also took root in the North,2 including very deeply in New
Jersey. Indeed, New Jersey was the first Northern state to restrict the vote to white men.3 It opposed the Emancipation Proclamation4
and was the last Northern state to abolish slavery.5 And following the Civil War, New Jersey refused to ratify the Reconstruction
Amendments.6
It was against this historical backdrop that New Jersey further restricted access to the ballot box by denying the vote to people with criminal
convictions. New Jersey first prohibited people with criminal convictions from voting when it ratified a new state Constitution in 1844,7 the
same year it constitutionalized its restriction of the right to vote to white men.8
Today, nearly 175 years later, though legal slavery has been abolished and New Jersey no longer explicitly prohibits Black people from
voting, New Jersey continues to deny voting rights to people with criminal convictions.
New Jersey’s law disqualifies people from voting when they are in prison, and when they are on parole or probation for a felony.9 Under
the law, over 94,300 people10 are denied access to the fundamental right that is the cornerstone of our democracy and “preservative of
all rights.”11
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New Jersey denies the right to vote to more people than the total population of New Jersey’s capital city, Trenton. It denies the right
to vote to more people than live in Camden, Hoboken, Montclair, and more than 150 other municipalities in New Jersey.12
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Over three-quarters – almost 73,000 – of those
denied the right to vote are living in the community
on parole or probation.13 No other state in the
Northeast denies voting rights to as many people
living in the community as does New Jersey.14

More People Are Denied the Right to Vote than Live in Trenton
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Although Black people comprise just 15 percent of
New Jersey’s overall population,15 they represent,
incredibly, about half of those who have lost their
voting rights as a result of a criminal conviction.16
Overall, 5.28 percent of New Jersey’s Black voting
age population is without a voice in the political
process.17 And the rate for Black men is considerably
higher. 18
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New Jersey
leads the nation
in the disparity
of Black/white
incarceration
rates for both
adults and
youth.

Percent of Black Voting Age Population Denied the Right to Vote by State

Source: The Sentencing Project

The percentage of the Black voting age population prohibited from voting in New Jersey is more than twice that of both New York and
Pennsylvania.19 And the total number of Black people disfranchised in New Jersey is higher than the number in New York, despite the fact
that New York’s Black voting age population dwarfs that of New Jersey: over 2.2 million compared to 899,227.20
Indeed, owing to population increases, more Black people in New Jersey are disqualified from voting today than were prohibited from voting
prior to the passage of the Fifteenth Amendment in 1870.21
Because the New Jersey criminal justice system is infected with pervasive racial discrimination, the state’s law imports that inequality
into the political process, accomplishing what now-prohibited poll taxes, grandfather clauses, and literacy tests explicitly sought to do –
exclude Black people from voting.22
3

A Leader in Racial Inequality:
Importing Racism into the Electorate
Voters Purged Due to a Criminal Conviction
by County, 2010-2016

The Fifteenth Amendment to the United States Constitution prohibits the denial
of the right to vote to people “on account of race, color, or previous condition
of servitude.” But New Jersey’s law that denies the right to vote to people
with criminal convictions undermines the Fifteenth Amendment’s prohibition
on explicit racial discrimination by linking the right to vote to a racially
discriminatory criminal justice system.
The racially discriminatory impact is particularly acute in New Jersey. New
Jersey leads the nation in the racial disparity in Black/white incarceration rates
for both adults and youth.23
With respect to adults, New Jersey has a Black/white incarceration ratio of
12:1.24 In other words, a Black adult is 12 times more likely than a white adult
to be incarcerated in New Jersey. This is more than double the national ratio
of 5:1.25 A significant proportion of these disparities cannot be explained by
differing rates of offending.26
New Jersey also leads the nation in racial disparities in youth incarceration,
where the disparities are even more staggering: a Black youth is 30 times
more likely to be detained or committed to a youth facility than their white
counterpart.27 These disparities persist even though Black and white youth
commit most offenses at about the same rate.28
These disparities are in significant part a reflection of racially discriminatory
policy decisions at every stage of the criminal justice system.29
As one federal appeals court declared:

LEGEND
0-1,314
1,315-2,628
2,629-3,942
3,943-5,255

Source: ACLU of New Jersey

“Before one who commits a criminal act becomes a felon...numerous other
decisions must be made by State actors. Police departments decide where
to spend resources, officers decide which individuals to search and arrest,
prosecutors decide which individuals to charge (including whether to charge
a felony or a misdemeanor), detain, and prosecute. If those decision points
are infected with racial bias, resulting in some people becoming felons not just
because they have committed a crime, but because of their race, then that
felon status cannot...disqualify felons from voting.”30
The exclusion of a sizeable portion of the Black population from New Jersey’s
electorate is a direct result of its decision to link voting rights with the criminal
justice system.31
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Impact on New Jersey Communities
The impact of New Jersey’s law that denies voting rights based on a criminal conviction is felt most directly by the very communities of
color in New Jersey that need greater—not less—access to the ballot box.
Essex and Camden Counties bear a disproportionate and substantial share of lost votes,32 together accounting for almost a quarter of
those removed from the rolls because of a criminal conviction despite being home to less than 15 percent of the state’s total population.33
In fact, just five counties—Essex, Camden, Hudson, Monmouth, and Ocean—are home to almost half of those removed from the rolls.34
Those same five counties are home to 46 percent of the state’s Black population.35
New Jersey’s law disproportionately harms these communities by silencing valuable voices from the political process and by reducing the
voting strength of the community as a whole.
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New Jersey first
denied the right
to vote to people
with criminal
convictions in
1844, the same
year it adopted a
constitution that
restricted voting to
white men.

Credit:
Wikimedia/
Salon

New Jersey’s Foundation of Democratic Exclusion
The impact of New Jersey’s current law, particularly on people of color, cannot be properly understood outside of the racist history from
which it grew.
By the 1830s, New Jersey was home to more enslaved Africans than all of New England combined.36 Though it formally banned the
importation of enslaved Africans in 1786, the state maintained slavery in some form until at least March 27, 1865, two weeks before the
Confederacy surrendered.37
While slavery was common, free Black people in New Jersey were initially permitted to vote. Under the state’s first written constitution of
1776, all “inhabitants…of full age” could vote as long as they met the property and residency qualifications.38
That changed in 1807 when the state passed a law limiting the franchise to
white male citizens over 21 years of age.39 New Jersey was the first state
in the Northeast to limit the franchise to white residents. At the time, only
seven other states explicitly prohibited Black people from voting: Virginia,
Georgia, South Carolina, Delaware, Kentucky, Maryland, and Ohio.40
With little debate, 41 New Jersey wrote its restrictions on Black suffrage
into its 1844 Constitution, crystalizing racial exclusion in its foundational
governing document. New Jersey did not ultimately extend the right to vote
to Black people until the Fifteenth Amendment was enacted in 1870. Even
then, the state legislature refused to ratify the amendment.42 Ironically,
and despite New Jersey’s reticence, the first Black person to vote after
the Fifteenth Amendment became the law of the land was Thomas Mundy
Peterson in Perth Amboy, New Jersey.43

Credit: Philadelphia Inquirer, Clem Murray
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Jim Crow By Another Name: Denying the Vote to People with a Criminal Conviction and the Rise of Mass Incarceration
Laws that disfranchise people because of a criminal conviction have historically been used to prevent newly-freed Black people from
voting.44 Following the Civil War, many states specifically crafted their disfranchisement laws to strip away voting rights for offenses they
believed were disproportionately committed by Black people.45 For instance, in Mississippi, a person would lose their voting rights for
committing theft, but not for murder. Under this rationale, a person would lose the right to vote for stealing a chicken, but not for killing
the chicken’s owner.46
New Jersey enacted its first broad ban on voting by people with criminal convictions as part of its 1844 Constitution,47 at a time when
slavery was still legal in the state and free Black people had been denied the right to vote for almost 40 years. The 1844 Constitution
banned anyone from voting who had been convicted of a crime that would disqualify them from serving as a witness in court.48 Its purpose
was to “maintain the purity” of the state’s elections.49
Under the 1844 law, any person convicted of “blasphemy, treason, murder, piracy, arson, rape, sodomy, or the infamous crime against
nature, committed with mankind or with beasts, polygamy, robbery, conspiracy, forgery, or larceny above the value of six dollars” would be
denied the right to vote.50 The loss of voting rights in New Jersey was tied to this list of crimes until 1970 when a federal court ruled that
the list was “totally irrational.”51
New Jersey responded to the court’s ruling in 1971 by broadening its disfranchisement statute so that it applied to anyone serving a
sentence for any crime, just as the country began to embrace a devastating practice of mass incarceration in the era of the War on Drugs.52
Incarceration in New Jersey skyrocketed: between 1950 and 1986, the number of people admitted to state and federal prisons in New
Jersey each year increased over three-and-a-half fold.53 Between 1980 and its peak in 1999, New Jersey’s prison population increased
over 460 percent.54
The rise of mass incarceration did not impact Black and white people equally. New Jersey’s Black population had grown dramatically
throughout the twentieth century55 and was becoming increasingly concentrated in urban areas.56 Beginning in the 1960s, as urban
rebellions erupted in cities across the country, law enforcement agencies intentionally focused their efforts in these urban, predominantly
Black areas.57 And the War on Drugs, which was launched in the 1970s and gathered steam in the 1980s, introduced mandatory minimum
sentences that required much more severe sentences for possession of crack cocaine, more common in low-income urban areas, than
powder cocaine.58

7

New Jersey must not condition
the most fundamental
democratic right on
involvement in the criminal
justice system, an institution
infected with racism.
These racially discriminatory policy decisions ensured that Black communities would
be disproportionately targeted by the new mass incarceration regime. In New Jersey,
the number of Black people entering prisons each year increased over 420 percent
between 1950 and 1986, compared to an increase of 125 percent in the number of
white people.59
New Jersey’s decision to maintain its disfranchisement law in the face of decades of racially discriminatory criminal justice policies led to
a dramatic increase in the number of Black people who have lost their voting rights and a corresponding reduction in the political power
of Black communities.60
Realizing the Promise of the Fifteenth Amendment
Dr. Martin Luther King, Jr. famously remarked that “voting is the foundation stone for political action.”61 Our votes not only affirm the
legitimacy of our democracy, but are also the source of the power by which elected officials are held accountable.62 Our collective task in
the twenty-first century is to reduce barriers to voting and to encourage more people to participate in the political process.
Rather than strengthen our democracy, however, New Jersey’s decision to deny the right to vote to people with criminal convictions
deprives its most vulnerable communities of valuable voices needed to affect systemic change. Decisions are routinely made on important
local issues such as school policy, taxes, employment, housing, healthcare, and policing by elected officials who are unaccountable to a
wide swath of those living in their districts on parole or probation or who are incarcerated.
New Jersey can no longer condition the most fundamental democratic right on involvement in the criminal justice system, an institution
infected with racism.63 The realization of the Fifteenth Amendment, and the integrity and legitimacy of our democracy, demand that New
Jersey end its practice of denying the right to vote to people with criminal convictions.
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TO CREATE A FAIR, OPEN, INCLUSIVE, AND TRUE DEMOCRACY,
THE INSTITUTE RECOMMENDS THE FOLLOWING:

1. RESTORE VOTING RIGHTS TO PEOPLE WITH CRIMINAL CONVICTIONS
New Jersey must put an end to the practice of denying voting rights to people with criminal convictions. The legislature should pass, and
the governor should sign, legislation to restore voting rights to the almost 100,000 people currently in prison, on parole, or on probation
in New Jersey. And disfranchisement must be eliminated altogether as a consequence of a criminal conviction moving forward, as is the
practice in Maine, Vermont, and most European democracies.64
2. DESIGNATE STATE CORRECTIONS AGENCIES AS VOTER REGISTRATION AGENCIES
In addition to restoring voting rights to people with criminal convictions, all efforts must be made to ensure that this right is not illusory.
New Jersey should designate agencies such as the Department of Corrections, State Parole Board, and state probation offices as voter
registration agencies under state or federal law. As voter registration agencies, they would be required to notify each person of their right to
vote, provide the person with a voter registration application, and provide assistance in completing the form and transmitting it to election
officials.
3. ENSURE THAT PEOPLE IN PRISON HAVE MEANINGFUL ACCESS TO THE BALLOT
To ensure that all people are able to cast a ballot, New Jersey should enact policies to facilitate access to vote by mail-in ballots for people
in prison or other residential facilities.
4. LAUNCH A PUBLIC AWARENESS CAMPAIGN ON VOTING RIGHTS FOR PEOPLE WITH CRIMINAL CONVICTIONS
The New Jersey Division of Elections should launch a broad public awareness campaign to educate New Jersey residents about the voting
rights of people with criminal convictions. There is widespread confusion and misinformation, particularly among communities of color,
about when a person with a conviction can register and vote. Using traditional and social media, state and local election officials should
seek to inform impacted communities of their rights and proactively offer voter registration opportunities.
5. END PRISON-BASED GERRYMANDERING
Under New Jersey’s practice of “prison-based gerrymandering,” incarcerated people are counted as residents of the prison for the purposes
of drawing legislative districts, rather than their home addresses.65 The communities surrounding the prison receive disproportionate
legislative representation because their districts are padded by “phantom constituents”— incarcerated people who cannot vote in
the district,66 cannot access community resources, and to whom elected officials are not accountable.67 Political power, in the form of
representation, is therefore transferred away from the communities from which incarcerated people come and will most likely return, and
transferred to the communities that host prisons.68
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