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INTEREST OF AMICI CURIAE 

The New Jersey Institute for Social Justice respectfully submits this amici curiae brief in 

the matter of Petition # P-990-06, on behalf of the undersigned organizations (collectively 

“Amici“), pursuant to Articles 6 and 44 of the Rules of Procedures of the Inter-American Court of 

Human Rights.   

Amici are civil rights organizations throughout the United States that advocate for the rights 

of all individuals to vote.  Amici have longstanding commitments to the protection of civil and 

political rights, and in particular, have an interest in ensuring the voting rights of marginalized and 

vulnerable groups—including persons with criminal convictions.  Amici agree with Petitioners that 

the United States has violated, and continues to violate, established rights protected under 

international law and Articles I, II, XVII, XX, and XXXII of the American Declaration of the 

Rights and Duty of Man.  Amici write separately to highlight the long history of disenfranchising 

people with criminal convictions in the United States, its negative effects on currently and formerly 

imprisoned people and their communities, as well as the present state of activism and advocacy to 

restore voting rights.  Descriptions of the individual Amici are included in the attached Appendix.   

SUMMARY OF ARGUMENT 

As the United States Supreme Court has declared, the right to vote is “of the most 

fundamental significance under our constitutional structure”1 and is “preservative of all rights.”2  

For this reason, the Court has recognized that “[o]ther rights, even the most basic, are illusory if 

the right to vote is undermined.”3  However, for many United States citizens disenfranchised from 

voting based upon criminal convictions, reality is far from the Court’s principled rhetoric. 

                                                 
1 Ill. Bd. of Elections v. Socialist Workers Party, 440 U.S. 173, 184 (1979) (citations omitted).  

2 Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886).  

3 Wesberry v. Sanders, 376 U.S. 1, 17 (1964). 
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The history of disenfranchisement of people with criminal convictions, and its racially 

discriminatory impact on Black Americans, stretches back to the founding of the United States and 

continues today.  Indeed, the scope of disenfranchisement coincided with increasing racial 

discrimination in state criminal justice systems during the Civil War period.  Thus, after the 

enactment of the 15th Amendment to the United States Constitution in 1870, which prohibited 

states from restricting voting rights “on account of race, color, or previous condition of servitude,” 

states could not explicitly bar Black citizens from voting, so they used other voting restrictions— 

including disenfranchisement of people with criminal convictions—as stand-in measures to 

exclude Black Americans.  As of 2021, 48 states had laws that prohibit people with felony 

convictions who are currently imprisoned from voting; 37 states banned citizens in prison or on 

parole and probation from voting; and 11 states even included restrictions on some citizens who 

have fully served their sentences.  Only two states—Maine and Vermont—along with the District 

of Columbia and Puerto Rico did not restrict the voting rights of individuals with felony 

convictions. 

Disenfranchisement laws in the United States have a disproportionate effect on Black 

Americans and other Americans of color because of the well-documented racial inequities in the 

broken criminal justice system.  Mirroring the disparate rates of imprisonment, of the 

approximately 5.17 million people disenfranchised in the United States because of a felony 

conviction, 1.8 million are Black and 561,000 are Latino.  Black Americans of voting age are 

almost four times more likely to be disenfranchised than white Americans, resulting in one in every 

16 Black adults being deprived of the fundamental right to vote.  Put another way, over 6.2% of 

the adult Black population is barred from voting, while only 1.7% of non-Black adults are so 

restricted.  In some states, like New Jersey—which currently denies the right to vote only to 
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incarcerated people—the disparities are even starker.  A Black adult is over 12 times more likely 

to be incarcerated – and therefore denied the right to vote – than a white adult in New Jersey.  This 

racialized mass disenfranchisement distorts political representation by stripping individuals with 

felony convictions and their communities of political rights and, ultimately, of political power.  

Moreover, disenfranchisement of people with criminal convictions has been shown to have 

harmful effects on otherwise eligible voters by reducing turnout and discouraging the next 

generation of voters from participating in America’s democracy.  Conversely, re-enfranchising 

voters constitutes a significant step in transitioning formerly imprisoned people back into their 

communities, so that they can become productive, engaged and law-abiding citizens, with all of 

the resulting salutary effects on society. 

Because federal and state courts have largely rejected challenges to disenfranchisement of 

people with criminal convictions statutes in the United States, current advocacy efforts are focused 

on state legislatures.  Although a number of states have made incremental progress in restoring 

voting rights to some individuals with felony convictions, improvement requires sustained 

advocacy, and so grass-roots organizations throughout the United States continue to lobby 

legislatures and other elected officials to restore voting rights.  A favorable ruling in this matter 

would provide advocates with meaningful support for those efforts to restore voting rights for 

millions of disenfranchised citizens in the United States.  Accordingly, Amici request that the 

Commission find that the United States is in violation of Articles I, II, XVII, XX, and XXXII of 

the American Declaration on the Rights and Duties of Man by permitting the disenfranchisement 

of nearly 5.2 million United States citizens who have been convicted of felonies, an infringement 

on human rights which disproportionately affects Black Americans and other Americans of color. 
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I. LAWS THAT DISENFRANCHISE CITIZENS WITH FELONY CONVICTIONS 

IN THE UNITED STATES ARE HISTORICALLY BASED ON RACIAL 

DISCRIMINATION AGAINST BLACK AMERICANS. 

As the Commission undoubtedly knows, the United States is comprised of 50 states—each 

with its own laws governing eligibility to vote.  Thus, each state has its own unique history of 

disenfranchisement of people with felony convictions and its own disenfranchisement rules.  

Despite the differences, a general history of disenfranchisement, and its roots in invidious 

discrimination against Black Americans, runs through the history of voting rights in nearly every 

state in the United States, and has been extensively documented by scholars.   

Thus, the origins of disenfranchising individuals with felony convictions in the United 

States dates back to the early colonial period when English colonists brought to North America 

the spirit of “civil death” English common law practice, a harsh tradition of civil penalties 

traditionally imposing “forfeiture, corruption of blood, and an extinction of civil rights.”4  Civil 

death constituted a state in which a person “though living, was considered dead . . . in that all civil 

rights were extinguished.”5  Although it was a common law punishment in England, civil death 

existed in the early United States only if authorized by statute.6  The colonies did not adopt most 

aspects of civil death, but after the Revolutionary War, states slowly began to codify 

disenfranchisement in their respective constitutions and statutes.7 

States began to enact disenfranchisement provisions in earnest during the period of the 

American Civil War.  In 1850—11 years before the Civil War began—only 11 states had enacted 

                                                 
4 Gabriel J. Chin, The New Civil Death: Rethinking Punishment in the Era of Mass Conviction, 160 U. Pa. L. Rev. 

1789, 1793-98 (2012); see William Walton Liles, Commentary: Challenges to Felony Disenfranchisement Laws: Past, 

Present, and Future, 58 Ala. L. Rev. 615, 616-18 (2007).   

5 Harry David Saunders, Civil Death—A New Look at an Ancient Doctrine, 11 Wm. & Mary L. Rev. 988, 988-89 

(1970). 

6 Chin, supra note 4, at 1796; Saunders, supra note 5, at 990. 

7 Liles, supra note 4, at 616-17.  
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laws disenfranchising people with felony convictions; by 1900—35 years after the war 

concluded—38 states had such laws.8  The disenfranchisement laws enacted during and after the 

Civil War period were significantly broader than their predecessors, applying widely to all 

felonies, not just the most heinous crimes.9 

Expansions of the scope of disenfranchisement coincided with increasing racial 

discrimination in state criminal justice systems.  During the post-Civil War period, Southern 

politicians attempted to bolster the wavering Southern economy by enacting “Black codes,” new 

criminal laws intended to imprison Black Americans.10  The prison contract leasing system—a 

system in which Southern states leased prisoners to private railways, mines, and plantations—

incentivized unwarranted arrests and convictions of Black people.11  Unsurprisingly, the number 

of Black Americans arrested and imprisoned skyrocketed.  For instance, the percentage of non-

white prisoners in Alabama rose from 2% in 1850 to almost 75% in 1870.12  In the end, over 90% 

of the individuals forced to work as criminal punishment were Black.13  And because states 

simultaneously enforced disenfranchisement laws that covered an expanded set of crimes, this 

period resulted in the mass disenfranchisement of Black Americans.14  Louisiana provides a 

                                                 
8 Jeff Manza & Christopher Uggen, Locked Out: Felon Disenfranchisement and American Democracy 50 (2006), 

available at https://www.nypl.org/sites/default/files/manza_uggen_-_chapter_2.pdf (last visited Jan. 25, 2022); see 

Erin Kelley, Racism & Felony Disenfranchisement: An Intertwined History, Brennan Center for Justice, 2 (May 9, 

2017), available at https://www.brennancenter.org/sites/default/files/2019-08/Report_Disenfranchisement_ 

History.pdf (last visited Jan. 25, 2022) (“In rapid succession between 1865 and 1880, at least 13 states—more than a 

third of the country’s 38 states—enacted broad felony disenfranchisement laws.”).  

9 Kelley, supra note 8, at 2.   

10 Id. at 1-2.   

11 Id. at 1-2; Convict Leasing, Equal Justice Initiative (Nov. 1, 2013), available at https://eji.org/news/history-racial-

injustice-convict-leasing/ (last visited Jan. 25, 2022). 

12 Kelley, supra note 8, at 2; Reuven (Ruvi) Ziegler, Legal Outlier, Again? U.S. Felon Suffrage: Comparative and 

International Human Rights Perspectives, 29 B.U. Int’l L.J. 197, 218 (2011). 

13 Kelley, supra note 8, at 2. 

14 See id. at 1-3. 
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striking example.  Shortly after the Civil War, 44% of Louisiana’s registered voters were Black; 

but by 1920, Black voters represented fewer than 1% of the state’s registered voters.15 

Disenfranchisement provisions were often justified by racist beliefs, including that Black 

Americans were mentally incapable of exercising their right to vote or more likely to engage in 

voter fraud.  In 1817, the New York legislature passed a universal emancipation bill, setting a 

promised date for the liberation of all enslaved people in the state of July 4, 1827.16  At the time, 

New York had the largest number of Black residents in the region with nearly 30,000 “free persons 

of color” and some 10,000 enslaved people.17  Nonetheless, only four years after it passed universal 

emancipation, the state began considering whether to amend its constitution to disenfranchise 

Black New Yorkers.18  Echoing the general sentiment during the 1821 constitutional convention, 

one delegate to the convention argued that “[t]he minds of the [B]lacks are not competent to 

vote.”19  Another contended that Black residents “are a peculiar people, incapable, in my judgment, 

of exercising that privilege with any sort of discretion, prudence, or independence.”20  Other 

delegates asserted that Black people were more likely to commit crime, and therefore could not be 

trusted to vote.  Delegate Peter R. Livingston asked his fellow delegates to “[s]urvey your 

prisons—your alms-houses—your bridewells and your penitentiaries, and what a darkening host 

meets your eye!”21 

                                                 
15 Ziegler, supra note 12, at 218. 

16 Erika Wood, Liz Budnitz, & Garima Malhotra, Jim Crow in New York, Brennan Center for Justice, 6 (February 10, 

2010), https://www.brennancenter.org/sites/default/files/legacy/publications/JIMCROWNY_2010.pdf (last visited 

Jan. 25, 2022).  

17 Id. at 6.   

18 Id.  

19 Id. at 7.   

20 Id.  

21 Id.   
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In the end, the convention adopted a provision to the State Constitution that “[l]aws may 

be passed, excluding from the right to suffrage, persons who have been, or may be, convicted of 

infamous crimes.”22  As the United States Commission on Civil Rights succinctly recounts, 

drafters intended that this facially neutral provision would target Black voters: 

Many delegates repeated these allegations at the 1846 [New York] 

constitutional convention, and one delegate claimed that “the 

relative proportion of infamous crime is nearly thirteen and a half 

times as great in the colored population as in the white.”  The New 

York Constitution was then amended to add bribery and larceny 

specifically to the disenfranchisement clause, thereby permitting 

counties to prohibit anyone convicted of “bribery, larceny, or of any 

infamous crime” from voting.  Finally, in 1874, the state amended 

the constitution to explicitly require the disenfranchisement of 

anyone “convicted of bribery or of any infamous crime.”23 

 

Some states even “fashioned their felony disenfranchisement laws to encompass crimes 

that they thought [B]lack men were more likely to commit, like burglary, theft, and arson,”24 while 

omitting crimes thought to be committed more often by white men.25  Indeed, after the enactment 

of the 15th Amendment to the United States Constitution in 1870, which prohibited states from 

restricting voting rights “on account of race, color, or previous condition of servitude,” states 

increasingly used this method to achieve the same result.  For example, during Mississippi’s 1890 

constitutional convention, delegates narrowed disenfranchisement from individuals convicted of 

                                                 
22 Id. at 8.  At the same time, the delegates eliminated property requirements for all white men to vote “while 

simultaneously enacting steep property qualifications specifically for black men,” including requiring Black men to 

possess a freehold estate of at least $250 ($4,000 in 2019 dollars).  Id.  “The proposal to disenfranchise all [B]lack 

men by adding the word ‘white’ to the Constitution’s voting requirements narrowly failed, by a vote of 63 to 59.”  Id.   

23 Collateral Consequences: The Crossroads of Punishment, Redemption, and the Effects on Communities, U.S. 

Commission on Civil Rights, 105 (June 2019), available at https://www.usccr.gov/files/pubs/2019/06-13-Collateral-

Consequences.pdf (last visited Jan. 25, 2022); see Wood, et al., supra note 16, at 10. 

24 Collateral Consequences, supra note 23, at 105; Ziegler, supra note 12, at 217-18. 

25 See Kelley, supra note 8, at 3; Andrew L. Shapiro, Note: Challenging Criminal Disenfranchisement under the 

Voting Rights Act: A New Strategy, 103 Yale L.J. 537, 540-41 (1993) (“But between 1890 and 1910, many Southern 

states tailored their criminal disenfranchisement laws, along with other preexisting voting qualifications, to increase 

the effect of these laws on [B]lack citizens.”).   
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“any crime” “to a specific list of crimes they believed [B]lack men were most likely to commit, 

such as bigamy, forgery, burglary, arson, and perjury,” while omitting violent crimes, including 

robbery and murder.26  Six years later the Mississippi Supreme Court upheld the 

disenfranchisement provision despite acknowledging that the change was motivated by racial 

animus—an animus the Court itself embraced: 

[T]he [constitutional] convention swept the circle of expedients to 

obstruct the exercise of the franchise by the negro race.  By reason 

of its previous condition of servitude and dependence, this race had 

acquired or accentuated certain peculiarities of habit, of 

temperament and of character, which clearly distinguished it, as a 

race, from that of the whites—a patient, docile people, but careless, 

landless, and migratory within narrow limits, without forethought, 

and its criminal members given rather to furtive offenses than to the 

robust crimes of the whites.  Restrained by the federal constitution 

from discriminating against the negro race, the convention 

discriminated against its characteristics and the offenses to which its 

weaker members were prone.  . . .  Burglary, theft, arson, and 

obtaining money under false pretenses were declared to be 

disqualifications, while robbery and murder, and other crimes in 

which violence was the principal ingredient, were not.27 

 

As a report by the NAACP Legal Defense and Educational Fund and the Sentencing Project 

explains:  “Through the convoluted reasoning of this law, one would be disenfranchised for 

stealing a chicken, but not for killing the chicken’s owner.”28 

Soon after, constitutional conventions in South Carolina (1895), Louisiana (1898), 

Alabama (1901), and Virginia (1901-1902) similarly disenfranchised those convicted of select 

crimes “with the intent of disqualifying a disproportionate number of [B]lacks.”29  The president 

                                                 
26 Kelley, supra note 8, at 3; Shapiro, supra note 25, at 540-41.  

27 Ratliff v. Beale, 20 So. 865, 868 (Miss. 1896); see Kelley, supra note 8, at 3; Shapiro, supra note 25, at 540-41. 

28 Free the Vote: Unlocking Democracy in the Cells and on the Streets, NAACP Legal Defense and Educational Fund 

& The Sentencing Project, 2 (Dec. 19, 2016), available at https://www.sentencingproject.org/publications/4669/ (last 

visited Jan. 22, 2022).   

29 Shapiro, supra note 25, at 540-41. 
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of Alabama’s 1901 convention began the event by imploring delegates to “establish white 

supremacy” and stop “the menace of negro domination” through “manipulation of the ballot.”30  

He also declared to his fellow delegates:  “And what is it that we want to do?  Why it is within the 

limits imposed by the Federal Constitution, to establish white supremacy in this State.”31  

Delegates later adopted a provision broadly disenfranchising persons convicted of, among other 

offenses, “any crime . . . involving moral turpitude.”  The United States Supreme Court, in one of 

the only successful court cases challenging a disenfranchisement regime, struck down that 

provision nearly 85 years later, finding that it was enacted with discriminatory intent.32 

Over time, nearly every state enacted some form of disenfranchisement of people with 

felony convictions.  In sum, scholars Jeff Manza and Christopher Uggen observe that “[w]hen 

African Americans [made] up a larger proportion of a state’s prison population, that state [was] 

significantly more likely to adopt or extend felon disenfranchisement.”33  As of 2021, 48 states 

had laws that prohibited people with felony convictions who are currently imprisoned from 

voting34; 37 states banned citizens in prison, or on parole and probation from voting35; and 11 

                                                 
30 Angela Behrens, Note: Voting—Not Quite a Fundamental Right? A Look at Legal and Legislative Challenges to 

Felon Disfranchisement Laws, 89 Minn. L. Rev. 231, 246 n.85 (2004); Angela Behrens, Christopher Uggen, & Jeff 

Manza, Ballot Manipulation and the “Menace of Negro Domination”: Racial Threat and Felon Disenfranchisement 

in the United States, 1850-2002, 109 Am. J. Soc. 559, 569-72 (2003). 

31 Shapiro, supra note 25, at 542. 

32 Hunter v. Underwood, 471 U.S. 222, 223, 230-31 (1985); see Shapiro, supra note 25, at 542. 

33 Manza & Uggen, supra note 8, at 67. Of note, the Fifth Circuit recently heard oral argument en banc in a case 

brought by Black citizens who are disenfranchised from voting under Mississippi’s scheme.  They argue that because 

the 1890 provisions were racially motivated, and therefore cannot be enforced.  Emily Wagster Pettus, Mississippi 

voting rights case is argued at US appeals court, Associated Press (Sept. 22, 2021), available at 

https://apnews.com/article/crime-courts-lawsuits-voting-mississippi-2ef4d6271a780631b3b34641b4aff38f (last 

visited Jan. 22, 2022); see Harness v. Hosemann, 2 F.4th 501 (5th Cir. 2021) (granting rehearing en banc).   

34 Voting Rights in the Era of Mass Incarceration: A Primer, The Sentencing Project (July 28, 2021), available at 

https://www.sentencingproject.org/publications/felony-disenfranchisement-a-primer (last visited Jan. 25, 2022).  

35  Id. 
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states even included restrictions on some citizens who have fully served their punishments.36  Only 

two states—Maine and Vermont—along with the District of Columbia and Puerto Rico do not 

restrict the voting rights of individuals with felony convictions.37  

II. THE NEGATIVE CONSEQUENCES OF DISENFRANCHISING CITIZENS 

WITH FELONY CONVICTIONS HAVE DISPROPORTIONATE IMPACTS ON 

BLACK AMERICANS AND OTHER AMERICANS OF COLOR. 

Simply put, disenfranchisement laws have a disparate effect on Black people and other 

people of color because of the well-documented racial inequities in the criminal justice system.  

As a consequence, unequal rates of disenfranchisement reduce political representation for Black 

citizens and other citizens of color, and have a chilling effect on the exercise of voting rights, even 

by those who are not themselves disenfranchised, including future generations of potential voters. 

A. The Unequal Criminal Justice System and its Bearing on Felony 

Disenfranchisement 

The massive racial disparities in disenfranchisement are fundamentally linked to similar 

inequalities in the United States’ criminal justice system.  In the United States, 1.2 million people 

convicted of crimes are being held in state prisons.38  Although state-level data reporting is often 

unreliable, the Sentencing Project estimates that Black people are imprisoned in state prisons at 

4.8 times the rate of whites, and Latinos at 1.3 times the rate.39  Put differently, Black people are 

imprisoned in state prisons at a rate of 1,240 per 100,000 residents; Latinos at a rate of 349 per 

                                                 
36  Id. 

37  Id.  Maine and Vermont have the highest percentage of white residents in the United States.  Population Distribution 

by Race/Ethnicity (2019), Kaiser Family Foundation, available at https://www.kff.org/other/state-

indicator/distribution-by-raceethnicity/?currentTimeframe=0&sortModel 

=%7B%22colId%22:%22White%22,%22sort%22:%22desc%22%7D (last visited Jan. 27, 2022).   

38 The Color of Justice: Racial and Ethnic Disparity in State Prisons, The Sentencing Project, 4 (2021), available at 

https://www.sentencingproject.org/wp-content/uploads/2016/06/The-Color-of-Justice-Racial-and-Ethnic-Disparity-

in-State-Prisons.pdf (last visited Jan. 26, 2022). 

39 Id. at 5-6.   
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100,000 residents; and white residents at 261 per 100,000 residents.40  These disparities are even 

starker in specific states.  In New Jersey, for example, a Black adult is 12.5 times more likely to 

be incarcerated than a white adult.41 

The federal prison system, while responsible for a smaller number of imprisoned persons, 

has similar racial disparities.  38.3% of the approximately 155,000 persons imprisoned in the 

federal system are Black and 30.4% are Latino,42 despite the United States having 12.4% Black 

and 18.7% Latino residents.43  The Sentencing Project estimates that one in three Black men and 

one in six Latino men born in 2001 are likely to be imprisoned at some point in their lifetimes; the 

number for white men is just one in 17.44  Rates are similarly skewed for women, with one in 18 

Black women, one in 45 Latino women, but only one in 111 white women imprisoned over the 

course of their lives.45 

Not surprisingly, racial disparities are just as pronounced for individuals who are under the 

supervision of probation or parole.  According to the United States Department of Justice, in 2019 

an estimated 3.49 million people were on probation and an additional 878,900 were on parole 

throughout the United States.46  Of those on probation whose race is known, an estimated 30% are 

                                                 
40 Id. at 6.   

41 Id. at 21.   

42 Inmate Race, Federal Bureau of Prisons (Jan. 22, 2022), available at 

https://www.bop.gov/about/statistics/statistics_inmate_race.jsp (last visited Jan. 26, 2022); Inmate Ethnicity, Federal 

Bureau of Prisons (Jan. 22, 2022), available at https://www.bop.gov/about/statistics/statistics_inmate_ethnicity.jsp 

(last visited Jan. 26, 2022). 

43 2020 Census Illuminates Racial and Ethnic Composition of the Country, United States Census Bureau (Aug. 12, 

2021), available at https://www.census.gov/library/stories/2021/08/improved-race-ethnicity-measures-reveal-united-

states-population-much-more-multiracial.html (last visited Jan. 26, 2022). 

44 Criminal Justice Facts, The Sentencing Project, available at https://www.sentencingproject.org/criminal-justice-

facts/ (last visited Jan. 26, 2022). 

45 Criminal Justice Facts, supra note 44. 

46 Probation and Parole in the United States, 2019, U.S. Department of Justice, Bureau of Justice Statistics, 2 (July 

2021), available at https://bjs.ojp.gov/content/pub/pdf/ppus19.pdf (last visited Jan. 26, 2022).  
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Black.47  The racial disparities for those on parole are even greater, with Black people making up 

38% of parolees.48 

These racial inequalities in the criminal justice system have a predictable effect on 

disenfranchisement, and result in stark disparities along racial lines.  According to the Sentencing 

Project, of the approximately 5.17 million people disenfranchised in the United States because of 

a felony conviction, 1.8 million are Black and 561,000 are Latino.49  In other words, while one out 

of 44 American adults—2.27% of the total voting eligible population—is disenfranchised based 

on a current or previous felony conviction, Black Americans of voting age are almost four times 

as likely to be disenfranchised, resulting in one in every 16 Black American adults being 

disenfranchised.50  This means over 6.2% of the adult Black population is disenfranchised, while 

only 1.7% of non-Black adults are disenfranchised.51  And these trends have only worsened over 

time.  In 1980, nine states disenfranchised more than 5% of their Black adult population; as of 

2016, 23 states did.52  Of note, disenfranchisement rates vary widely amongst the states.  Seven 

states—Alabama, Florida, Kentucky, Mississippi, Tennessee, Virginia, and Wyoming—

                                                 
47 Probation and Parole in the United States, 2019, supra note 46, at 26.  The Bureau of Justice Statistics reports that, 

of those on probation whose race is known, 13% are Hispanic.  Id.  The data likely undercount Hispanics given that 

numerous states do not capture this type of data, particularly in the parole and probation context.  See The Alarming 

Lack of Data on Latinos in the Criminal Justice System, The Urban Institute, available at 

https://apps.urban.org/features/latino-criminal-justice-data/ (last visited Jan. 26, 2022).   

48  Probation and Parole in the United States, 2019, supra note 46, at 33.  The Bureau of Justice Statistics reports that, 

of those on parole whose race is known, 15% are Hispanic.  Id.; see The Alarming Lack of Data on Latinos in the 

Criminal Justice System, supra note 47.   

49 Locked Out 2020: Estimates of People Denied Voting Rights Due to a Felony Conviction, The Sentencing Project, 

4, 17-18 (Oct. 30, 2020), available at https://www.sentencingproject.org/wp-content/uploads/2020/10/Locked-Out-

2020.pdf (last visited Jan. 26, 2022).   

50 Id. at 4.  Three states—Alabama, Tennessee, and Mississippi—disenfranchise greater than 8% of their adult 

residents (one in every 13 people).  Id.   

51 Id.   

52 Christopher Uggen, Ryan Larson, & Sarah Shannon, 6 Million Lost Voters: State-Level Estimates of Felony 

Disenfranchisement, 2016, The Sentencing Project (Oct. 6, 2016), available at 

https://www.sentencingproject.org/publications/6-million-lost-voters-state-level-estimates-felony-

disenfranchisement-2016/ (last visited Jan. 26, 2022).   
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disenfranchise greater than one in seven Black adults, twice the national average.53  Demonstrating 

the magnitude of the current disenfranchisement crisis, there are more Black people who are 

disenfranchised today because of a felony conviction than the number of Black men originally 

enfranchised by the ratification of the Fifteenth Amendment in 1870.54 

The extent of disenfranchisement of Latinos in the United States is somewhat less 

understood as a result of inadequate data collection practices.55  However, the Sentencing Project 

estimates that over 560,000 Latino Americans—constituting over 2% of the voting eligible Latino 

population—are currently disenfranchised.56  The group has also found that “[e]ven with the likely 

undercounting, 34 states report[ed] a higher rate of disenfranchisement in the Latinx population 

than in the general population,” and that Latinos “will comprise an increasing share of those 

disenfranchised due to felony convictions in coming years.”57 

B. The Distorting Influence of Disenfranchisement on Political Representation 

The United States Supreme Court has repeatedly affirmed that the right of all citizens to 

vote is essential to maintain a functioning democracy, and that the right to vote is the foundation 

of all other political and civil rights.  135 years ago, the Court recognized in Yick Wo v. Hopkins, 

118 U.S. 356 (1886), a case considering discrimination against Chinese-Americans, that “the 

                                                 
53 Locked Out 2020: Estimates of People Denied Voting Rights Due to a Felony Conviction, supra note 49, at 4.   

54 See Pamela Karlan, Convictions and Doubts: Retribution, Representation, and the Debate Over Felon 

Disenfranchisement, 56 Stan. L. Rev. 1147, 1157 n.48 (2004) (“According to the 1870 census, there were 

approximately 1,083,484 [B]lack men in the United States over the age of 20.”); Locked Out 2020: Estimates of People 

Denied Voting Rights Due to a Felony Conviction, supra note 49, at 17 (estimating that 1,807,329 Black Americans 

were disenfranchised because of a felony conviction in 2010).   

55 Collateral Consequences, supra note 23, at 93-94; Locked Out 2020: Estimates of People Denied Voting Rights Due 

to a Felony Conviction, supra note 49, at 11-12; see The Alarming Lack of Data on Latinos in the Criminal Justice 

System, supra note 47.   

56 Locked Out 2020: Estimates of People Denied Voting Rights Due to a Felony Conviction, supra note 49, at 11-12, 

18. 

57 Id.  at 12; Collateral Consequences, supra note 23, at 93-94 (“[D]ata suggest that felony disenfranchisement impacts 

Latino people at an increasingly disproportionate rate.”).   
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political franchise of voting” is a “fundamental political right, because [it is] preservative of all 

rights.”58  And almost sixty years ago, the Court recounted in Wesberry v. Sanders, 376 U.S. 1 

(1964): 

No right is more precious in a free country than that of having a 

voice in the election of those who make the laws under which, as 

good citizens, we must live.  Other rights, even the most basic, are 

illusory if the right to vote is undermined.  Our Constitution leaves 

no room for classification of people in a way that unnecessarily 

abridges this right.59 

 

Despite these high-minded pronouncements, the United States has failed to implement 

these principles.  Courts in the United States have largely permitted the mass disenfranchisement 

of nearly 5.2 million Americans, fundamentally distorting American democracy.  Legislatures, 

too, have allowed long-standing disenfranchisement laws to remain on the books, or otherwise 

taken half-measures that leave large amounts of people without the right to vote.  If the spirit of 

the Supreme Court’s rhetoric were actualized, the United States would have a more flourishing 

democracy.  But today, disenfranchised citizens lack basic political rights, which in turn obstruct 

their power to shape both the political process and resulting public policy. 

The most direct consequence of disenfranchisement is that people with felony convictions 

are unable to represent their interests at the ballot box—both as individuals and as a class.  

“Candidates choose to run and shape their campaigns in part based on the potential electorate, and 

elected officials are most responsive to the policy preferences of groups that have the power to 

                                                 
58 Yick Wo, 118 U.S. at 370.   

59 Wesberry, 376 U.S. at 17-18; see Collateral Consequences, supra note 23, at 98-99; see also Reynolds v. Sims, 377 

U.S. 533, 555 (1964) (“The right to vote freely for the candidate of one’s choice is of the essence of a democratic 

society, and any restrictions on that right strike at the heart of representative government.”).   
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keep them in, or remove them from, office.”60  As a consequence, legislators are disincentivized 

to protect their interests. 

As legal scholar Pamela Karlan explains, the right to vote 

has come to embody a nested constellation of concepts:  

participation (the ability to cast a ballot and have it counted); 

aggregation (the ability to join with like-minded voters to achieve 

the election of one’s preferred candidates); and governance (the 

ability to pursue policy preferences within the process of 

representative decisionmaking).61 

 

But as a result of disenfranchisement, states deny individuals with felony convictions the 

benefits of all three of these important aspects of the right to vote.  Denise “Nissi” Coleman, a 

community activist who served 38 years in prison, explains that 

[f]ormerly incarcerated people need to be at the table with 

legislators, governors, local politicians, attorneys, organizers, Our 

voices need to be in the conversation.  Who knows this system better 

than the people who have been inside?  The people who have faced 

reentry, who have had to check that box when they’re trying to find 

a job, who have struggled to rebuild their lives when they’ve lost so 

much inside—we know better than anybody what needs to change.  

That’s why I’m fighting for our voting rights, too.  Voting is 

important—it’s how we help each other.  It’s how we build a whole 

new life, how we demand change.  When we vote, our community 

is coming together to decide what matters to us.62 

 

In the end, disenfranchisement discourages civic engagement and contributes to what some 

have termed a forced “culture of political nonparticipation.”63  As one federal court explained: 

Disenfranchisement is the harshest civil sanction imposed by a 

democratic society.  When brought beneath its axe, the 

disenfranchised is severed from the body politic and condemned to 

the lowest form of citizenship, where voiceless at the ballot box the 

                                                 
60 Karlan, supra note 54, at 1161.      

61 Id.      

62 Our Voices, Our Votes: Felony Disenfranchisement and Reentry in Mississippi, Advancement Project, One Voice 

Mississippi, & Mississippi Votes, 19 (Mar. 9, 2021), available at https://advancementproject.org/wp-

content/uploads/2021/03/MS-Reentry-Report24.pdf (last visited Jan. 26, 2022). 

63 Free the Vote: Unlocking Democracy in the Cells and on the Streets, supra note 28, at 3.   
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disenfranchised, the disinherited must sit idly by while others elect 

his civic leaders and while others choose the fiscal and 

governmental policies which will govern him and his family.64 

 

And disqualifying broad swathes of voters—disproportionally Black voters and other 

voters of color—is a matter of great significance.  Thus, the consequences of disenfranchisement 

are arguably felt most in local elections, including for school boards, for city councils, for district 

attorney positions, and for judgeships, where margins of victory are often slim and elected officials 

have significant authority over constituents’ everyday lives.65  But disenfranchisement is felt also 

in federal elections.  One study found that if people previously convicted of felonies had been 

permitted to vote, seven United States Senate elections from 1978 to 2002, as well as the 2000 

United States presidential election between George W. Bush and Al Gore, likely would have been 

reversed.66  The 2000 presidential race was decided by a margin of 537 votes in Florida,67 where 

about 10.5% of the state’s Black adults were disenfranchised, compared to only 4.4% of the non-

Black population.68  And in the 2016 presidential election, four crucial states won by Donald 

Trump disenfranchised more residents than his respective margins of victory:  Trump won by 

10,704 votes in the state of Michigan, a state that disenfranchised an estimated 38,819 citizens; in 

Wisconsin, Trump won by 22,748 votes, while an estimated 69,344 were disenfranchised; in 

Florida, Trump won by 112,911 votes, and an estimated 1,132,493 were disenfranchised; and in 

                                                 
64 McLaughlin v. City of Canton, 947 F. Supp. 954, 971 (S.D. Miss. 1995).  

65 See Democracy Disappeared: How Florida Silences the Black Vote through Felony Disenfranchisement, 

Advancement Project, 46-47 (Oct. 2018), available at https://advancementproject.org/wp-

content/uploads/2018/10/Democracy-disappeared-Online-Edit-10-10-18.pdf (last visited Jan. 26, 2022). 

66 Christopher Uggen & Jeff Manza, Democratic Contraction? Political Consequences of Felon Disenfranchisement 

in the United States, 67 Am. Soc. Rev. 777, 789-93 (2002) available at 

http://users.soc.umn.edu/~uggen/Uggen_Manza_ASR_02.pdf (last visited Jan. 26, 2022).   

67 Ron Elving, The Florida Recount Of 2000: A Nightmare That Goes On Haunting, NPR (Nov. 12, 2018), available 

at https://www.npr.org/2018/11/12/666812854/the-florida-recount-of-2000-a-nightmare-that-goes-on-haunting (last 

visited Jan. 26, 2022).  

68 Karlan, supra note 54, at 1157.      
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Pennsylvania, Trump won by 44,292 votes, while the state disenfranchised an estimated 48,823 

voters.69 

Beyond the deleterious impact of disenfranchisement on people with criminal convictions, 

disenfranchisement laws act more broadly as a “a kind of collective sanction” that “penalize not 

only actual wrongdoers, but also the communities from which incarcerated prisoners come and the 

communities to which ex-offenders return by reducing their relative political clout.”70  In effect, 

disenfranchisement laws dilute the political power of disenfranchised individuals, their families, 

and their communities.  The NAACP Legal Defense Fund and The Sentencing Project forcefully 

encapsulated these rippling effects of disenfranchisement on communities of color: 

Felony disenfranchisement affects more than individual voters 

themselves—it diminishes the voting strength of entire communities 

of color, which are too often already plagued with concentrated 

poverty, substandard housing, limited access to healthcare services, 

failing public schools, and environmental hazards.  As a result, 

people in these communities have even less of an opportunity to 

effect much-needed positive change through the political process.71 

 

As the Advancement Project similarly recounts, “[f]elony disenfranchisement is not an 

isolated phenomenon, but rather one threaded significantly together with compounding social 

                                                 
69 Compare Locked Out 2020: Estimates of People Denied Voting Rights Due to a Felony Conviction, supra note 49, 

at 16, with 2016 Michigan Election Results, Michigan Secretary of State (Nov. 28, 2016), 

https://mielections.us/election/results/2016GEN_CENR.html; 2016 Fall General Election Results, Wisconsin 

Elections Commission (Dec. 12, 2016), available at https://elections.wi.gov/elections-voting/results/2016/fall-general 

(last visited Jan. 26, 2022); November 8, 2016 General Election Official Results, Florida Department of State Division 

of Elections, available at https://results.elections.myflorida.com/Index.asp?ElectionDate 

=11/8/2016&DATAMODE= (last visited Jan. 26, 2022); 2016 Presidential Election Official Returns Statewide, 

Pennsylvania Department of State, available at https://www.electionreturns.pa.gov/General/SummaryResults? 

ElectionID=54&ElectionType=G&IsActive=0 (last visited Jan. 26, 2022).  

70 Karlan, supra note 54, at 1161. 

71 Free the Vote: Unlocking Democracy in the Cells and on the Streets, supra note 28, at 3; see Collateral 

Consequences, supra note 23, at 101; Democracy Disappeared: How Florida Silences the Black Vote through Felony 

Disenfranchisement, supra note 65, at 35 (“Evidence suggests that the consequences of felony disenfranchisement fall 

disproportionately on poor communities and communities of color, which are likely to have high concentrations of 

Returning Citizens who are disenfranchised.”).   
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inequities in Black communities.  . . .  Felony disenfranchisement converges with low income, 

poverty, limited education and employment opportunities to disempower entire communities.”72 

Compounding the dilution of political power in communities of color, the majority of states 

practice “prison gerrymandering,” whereby states count imprisoned people for state and local 

government representation in the location of their imprisonment instead of in their home 

communities.73  In what is effectively a three-fold shift of political representation away from 

communities of color, disenfranchised individuals (1) are prohibited from voting; (2) are not 

counted as residents of their home communities; and instead (3) are counted as residents of the 

location of their imprisonment.  Since political power is apportioned on the basis of population,74 

and because the criminal justice system and disenfranchisement disproportionately harm 

communities of color, “prison-based gerrymandering weakens minority voting strength and 

transfers political power from urban communities of color to predominantly white areas” in which 

prisons are most often located.75  Despite the Supreme Court’s recognition that “the right of 

suffrage can be denied by a debasement or dilution of the weight of a citizen’s vote just as 

effectively as by wholly prohibiting the free exercise of the franchise,”76 the practice of prison 

gerrymandering continues today in many states.  For this reason, “many scholars cite prison 

                                                 
72 Democracy Disappeared: How Florida Silences the Black Vote through Felony Disenfranchisement, supra note 65, 

at 43.  

73 See The Problem, Prison Policy Initiative, Prison Gerrymandering Project, available at 

https://www.prisonersofthecensus.org/impact.html (last visited Jan. 26, 2022).   

74 See Kiran Misra, Mass Incarceration Draws Its Own Maps and Creates a Country in Its Image, The New Republic 

(Apr. 1, 2021), available at https://newrepublic.com/article/161817/mass-incarceration-prison-gerrymandering-

districts (last visited Jan. 26, 2022) (“Since the average length of incarceration is between two and three years, when 

incarcerated people return home, the population of their home district increases, diluting the power of each individual 

vote and giving communities most impacted by incarceration less representation in state and local government.  At 

the same time, people living in districts with prisons see an inflation in voting and representative power as their 

district’s numbers are boosted by incarcerated people who, in most states, can’t vote.”).   

75 Prison-Based Gerrymandering Reform, NAACP Legal Defense and Educational Fund (Feb. 16, 2018), available at 

https://www.naacpldf.org/case-issue/prison-based-gerrymandering-reform/ (last visited Jan. 26, 2022).  

76 Reynolds, 377 U.S. at 555.  
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gerrymandering as a modern-day manifestation of the Three-Fifths Compromise, which counted 

enslaved African Americans as three-fifths of a person to inflate the electoral power of slavers and 

the districts they lived in, even though enslaved people had no power to vote.”77  All of these 

compounding effects of disenfranchisement drain political power from disenfranchised people and 

their communities. 

C. The Chilling Effect of Disenfranchisement on Otherwise Eligible Voters 

Beyond the disenfranchisement of individual citizens with felony convictions, 

disenfranchisement laws also suppress the votes of other, somewhat unexpected, groups of 

Americans: re-enfranchised voters and other eligible voters.  First, scholars note that states’ 

unpredictable and complex voting eligibility requirements, especially for people who have a 

criminal record, have a chilling effect on voting participation by newly re-enfranchised voters.78  

As scholars Erika Wood and Rachel Bloom describe, opaque disenfranchisement laws function as 

“de facto disenfranchisement,” with cascading effects for disenfranchised individuals and those in 

their communities: 

Once a single local election official misinforms a citizen that he is 

not eligible to vote because of a past conviction, it is unlikely that 

citizen will ever follow up or make a second inquiry.  Without 

further public education or outreach, the citizen will mistakenly 

believe that he is ineligible to vote for years, decades, or maybe the 

rest of his life.  And that same citizen may pass along that same 

inaccurate information to his peers, family members and neighbors, 

creating a lasting ripple of de facto disenfranchisement across his 

community.79 

 

                                                 
77 Misra, supra note 74.  

78 See generally Erika Wood & Rachel Bloom, De Facto Disenfranchisement, American Civil Liberties Union and 

Brennan Center for Justice (2008), available at https://www.brennancenter.org/sites/default/files/2019-

08/Report_DeFactoDisenfranchisement.pdf (last visited Jan. 26, 2022).   

79 Id. at 1.  
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In interviews conducted with local election officials between 2003 and 2008, Wood and 

Bloom found widespread confusion among individuals charged with administering elections, 

including observing that many “[e]lection officials [did] not understand the basic voter eligibility 

rules governing people with criminal convictions;” nor did they “understand the basic registration 

procedures for people with criminal convictions.”80 

Second, despite some progress, individuals who have had their voting rights renewed 

continue to face extra-legal resistance.  For example, Wood and Bloom interviewed six separate 

election officials in Tennessee who “indicated that they would not offer assistance, either directly 

or through a referral, to a formerly incarcerated individual having difficulty obtaining the 

[paperwork] required to restore voting rights.”81  In Wisconsin, the state with the highest Black 

incarceration rate in the United States,82 people who are serving misdemeanor jail sentences or 

awaiting trial are eligible to vote absentee by mail if they cannot vote in person.83  And yet, a 2020 

study conducted by the ACLU found that only one jail in the state had a detailed policy to facilitate 

voting by eligible voters in prison.84  The rest of Wisconsin’s jails—which typically house 12,500 

people—either had no written policy specifying how people can register to vote and cast their 

ballots or had otherwise vague policies.85 

                                                 
80 Id. at 2.   

81 Id. at 7-8.   

82 In the United States, one in every 81 Black adults is serving time in state prison.  But in Wisconsin, one in every 36 

Black adults is in prison.  The Color of Justice: Racial and Ethnic Disparity in State Prisons, supra note 38, at 5-7.   

83 New Report Finds Widespread Voting Disenfranchisement in Wisconsin jails, All Voting is Local (July 1, 2020), 

available at https://allvotingislocal.org/reports/ballots-for-all-ensuring-eligible-wisconsin-voters-in-jail-have-equal-

access-to-the-ballot/ (last visited Jan. 26, 2022); De Facto Disenfranchisement: Wisconsin is Denying People in Jail 

Opportunities to Vote, ACLU of Wisconsin (July 7, 2020), available at https://www.aclu-wi.org/en/news/de-facto-

disenfranchisement-wisconsin-denying-people-jail-opportunities-vote (last visited Jan. 26, 2022).   

84 Id.  

85 Id.  
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Third, disenfranchisement even has negative effects on individuals who have never been 

disenfranchised, effects that, like all aspects of disenfranchisement of people with felony 

convictions, fall disproportionately on people of color.  For example, a recent study focused on the 

community effects of disenfranchising New York City voters who had cast ballots within ten years 

before their imprisonment.86  After examining these “lost voters,” the study found that 

disenfranchisement of people with felony convictions reaches beyond those individuals who are 

disenfranchised and have “spillover effects on neighborhood turnout,” and that these “effects are 

concentrated in neighborhoods where the most marginalized members of society live,” including 

in Black and Latino communities.87  A different analysis similarly concluded that states with more 

severe disenfranchisement laws have lower voter turnout even among those who have never been 

disenfranchised, and that in those states with severe laws, voting rates decreased at a higher rate 

for Black voters than for white ones.88 

Finally, disenfranchisement laws also have negative consequences for the next generation 

of voters.  The Sentencing Project explains that 

Felony disenfranchisement laws discourage voters and future voters, 

especially children, from exercising the learned behavior of voting.  

In so doing, these laws create a culture of political nonparticipation 

that discourages civic engagement and marginalizes the voices of 

                                                 
86 Kevin Morris, Neighborhoods and Felony Disenfranchisement: The Case of New York City, Urban Affairs Rev. 

vol. 57(5), 1203-1225 (2020).   

87 Id. at 1218.  The study modeled that in an average neighborhood block group that is 38% Black with 912 citizens 

of voting age, the loss of one voter to disenfranchisement reduced turnout by 6.7 votes.  Id.  Conversely, in a 

neighborhood block group with the same voting age population, but only 16% Black residents, the loss of a voter to 

disenfranchisement reduced turnout by 1.7 votes.  Id. at 1218-19.  Another study similarly found that eligible Black 

voters living in states in which a greater percentage of Black people are disenfranchised because of a felony conviction 

are less likely to vote.  Bridgett A. King & Laura Erickson, Disenfranchising the Enfranchised: Exploring the 

Relationship Between Felony Disenfranchisement and African American Voter Turnout, Journal of Black Studies, 

47(8), 812 (2016), available at https://journals.sagepub.com/doi/pdf/10.1177/0021934716659195 (last visited Jan. 26, 

2022).   

88 Aman McLeod, Ismail K. White, Amelia R. Gavin, The Locked Ballot Box: The Impact of State Criminal 

Disenfranchisement Laws on African American Voting Behavior and Implications for Reform, 11 VA. J. SOC. POL’Y 

& L. 66, 80 (2003).  The study’s authors did not confirm any causal links.  Id. at 81; see also Collateral Consequences, 

supra note 23, at 101-02.   
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community members who remain engaged, but who are deprived of 

the collective power of the votes of  disenfranchised relatives and 

neighbors.89 

 

Most concretely, research suggests “[a] parent’s electoral participation plays a significant 

role in determining whether his child will become civically engaged.”90  To that point, one study 

found that a child’s initial decision to vote is linked to their parent’s political participation.91  Thus, 

the children of disenfranchised Americans are often alienated from the political system before they 

are even eligible to vote. 

Moreover, the effects of disenfranchisement on young people also stretch beyond the 

children of disenfranchised Americans.  A recent survey of 18 to 29 year old Americans found that 

young people are largely uncertain or misinformed about whether individuals with convictions 

may vote.92  Only 37% of respondents correctly answered whether an individual who has been 

convicted of a felony and is on parole could vote in the 2020 election.93  And nearly half of those 

surveyed thought—incorrectly—that individuals with misdemeanor convictions are barred from 

voting.94  More specifically, young people were also found, on the whole, to perceive greater 

barriers to voting than actually existed, which the survey’s authors concluded “can hinder youth 

engagement in elections.”95 

                                                 
89 Free the Vote: Unlocking Democracy in the Cells and on the Streets, supra note 28, at 3.   

90 Erika Wood, Restoring the Right to Vote, Brennan Center for Justice, 12 (2009), available at 

https://www.brennancenter.org/sites/default/files/2019-08/Report_Restoring-the-Right-to-Vote.pdf (last visited Jan. 

26, 2022).   

91 Id. at 12 (citing Eric Plutzer, Becoming a Habitual Voter: Inertia, Resources, and Growth in Young Adulthood, 96 

Am. Pol. Sci. Rev. 41, 43 (2002)). 

92 Opaque Landscape of Felony Disenfranchisement Laws Poses Challenge for Young Voters, Center for Information 

& Research on Civic Learning and Engagement, Tufts University (Oct. 14, 2020), available at 

https://circle.tufts.edu/latest-research/opaque-landscape-felony-disenfranchisement-laws-poses-challenge-young-

voters (last visited Jan. 26, 2022).   

93 Id. 

94 Id. 

95 Id. 
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III. RE-ENFRANCHISING CITIZENS WITH FELONY CONVICTIONS PROVIDES 

MATERIAL BENEFIT TO THE DISENFRANCHISED INDIVIDUALS AND 

SOCIETY AS A WHOLE. 

Moreover, felony disenfranchisement also has profound impacts beyond the strictly 

political realm.  Thus, it is well established that civic engagement assumes a vital role in the 

reintegration of formerly imprisoned people into their communities.  Research has demonstrated 

that restoring voting rights could help individuals transition back into their communities, including 

increasing participation in civic life and “manifest[ing] the desire to participate as a law-abiding 

stakeholder in a larger society.”96 

Research suggests that disenfranchisement may be linked to recidivism.  One study 

observed that “states which permanently disenfranchise ex-felons experience significantly higher 

repeat offense rates than states that do not,” and thus, the authors concluded that 

disenfranchisement “may actually increase criminal activity across-the-board for all criminal 

offenders, regardless of class or type of offense.”97  Another study concluded that “[v]oting appears 

to be part of a package of pro-social behavior that is linked to desistance from crime,” and observed 

that among arrested individuals, 27% of non-voters were rearrested, compared to only 12% of 

voters.98  And, contrary to widespread voter suppression efforts, there is no evidence that formerly 

imprisoned people are more likely to commit voter fraud or other election-related criminal 

offenses.99 

                                                 
96 Christopher Uggen & Jeff Manza, Voting and Subsequent Crime and Arrest: Evidence from a Community Sample, 

36 Colum. Hum. Rts. L. Rev. 193, 213 (2004). 

97 Guy Padraic Hamilton-Smith & Matt Vogel, The Violence of Voicelessness: The Impact of Felony 

Disenfranchisement on Recidivism, 22 Berkeley La Raza L.J. 407, 413-14, 429 (2012).  The authors acknowledge that 

they did not find a direct causal link, but argued that the issue deserves more study.  Id. at 429; see Collateral 

Consequences, supra note 23, at 100-01.   

98 Uggen & Manza, supra note 96, at 205, 214. 

99 Collateral Consequences, supra note 23, at 97-98; Hamilton-Smith & Vogel, supra note 97, at 413 (“There is, 

however, no empirical evidence that suggests ex-felons, either as a group or as individuals, are at a higher risk of 

committing election-related offenses.”).   
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Indeed, many people returning from imprisonment have explained the importance of civic 

involvement as part of becoming a member of their community again.  And both research and the 

lived experience of people living with criminal records has demonstrated that civic engagement is 

a vital element in the reintegration process.100  Ronald Pierce, a policy analyst at the New Jersey 

Institute for Social Justice who spent over 30 years in New Jersey state prison, frames the right to 

vote as “a right to be connected to society,” and “[n]ot only a right to participate, but an obligation 

to the society.”101  When disenfranchised individuals cannot vote, Pierce warns, they lack a 

connection to society and their community, and “[i]f you can’t fulfill your obligation to that 

community, why should that community look at you as an asset?  You aren’t an asset to that 

community; you are a debit to that community.”102 

Dexter Gunn, who served 20 years in prison and started a nonprofit for at-risk young 

people, explains that 

[i]t is important for the Black community that we get our voting 

rights back so we can use our voices to recapture our neighborhoods.  

. . .  So many Black men lost the vote because of the war on drugs 

and the crack cocaine epidemic, minor non-violent drug offenses 

and residual effects.  Restoring our voting rights will give us a voice 

again to make our communities safer and better.103 

 

Another disenfranchised individual similarly explains that “it’s painful.  Especially 

election times.  It is the wound that refuses to heal.  They say they want you to be a productive 

citizen [after release from prison], but they deny you the right to be productive, to vote.”104  These 

                                                 
100 See Wood, supra note 90, at 8-13.   

101 Emmett Sanders, Full Human Beings: An argument for incarcerated voter enfranchisement, People’s Policy 

Project, available at https://www.peoplespolicyproject.org/projects/prisoner-voting/ (last visited Jan. 26, 2022). 

102 Sanders, supra note 101. 

103 Democracy Disappeared: How Florida Silences the Black Vote through Felony Disenfranchisement, supra note 

65, at 59. 

104 Id. at 61. 
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voices demonstrate that restoring voting rights to disenfranchised individuals provides a sense of 

dignity and an important step towards full reintegration into society. 

IV. BECAUSE FEDERAL AND STATE COURTS HAVE DEMONSTRATED AN 

UNWILLINGNESS TO PROTECT THE VOTING RIGHTS OF CITIZENS WITH 

FELONY CONVICTIONS, CURRENT ADVOCACY EFFORTS LARGELY 

FOCUS ON STATE LEGISLATURES. 

In Richardson v. Ramirez, 418 U.S. 24 (1974), the United States Supreme Court ruled that 

states may deprive people with felony convictions—including those who have completed their 

sentences and periods of parole—of the right to vote.  And with few exceptions, lower courts over 

the last five decades, citing Richardson, have found that various restrictions on voting rights for 

people with felony convictions are legal.105  Because federal and state courts do not provide 

hospitable environments for legal challenges to disenfranchisement laws, advocates largely agree 

that state legislatures offer the most hopeful forum to extend voting rights to people with criminal 

convictions.  Thus, recent efforts to restore voting rights by repealing disenfranchisement laws 

have focused on advocacy at the state level.  A survey of four states—New Jersey, Florida, 

Virginia, and Louisiana—demonstrates that although progress in reversing the racist history of 

felony disenfranchisement is possible, much more is required to fully restore voting rights for 

disenfranchised individuals.  Improvement has required sustained, and in some cases decades-

long, advocacy to encourage state legislatures to re-enfranchise citizens.  These efforts continue 

today, but would receive a significant boost from a favorable decision from this body. 

                                                 
105 See, e.g., Farrakhan v. Gregoire, 623 F.3d 990, 993-94 (9th Cir. 2010); Simmons v. Galvin, 575 F.3d 24, 26, 42 

(1st Cir. 2009); Johnson v. Governor of State of Fla., 405 F.3d 1214, 1226-35 (11th Cir. 2005).  A small number cases 

have invalidated specific voting restrictions for those with felony convictions.  See Hunter v. Underwood, 471 US 

222, 231-33 (1985) (provision in Alabama Constitution denying right to vote to persons convicted of crimes “involving 

moral turpitude” held unconstitutional, where provision had disproportionate impact on racial minorities and 

legislative history demonstrated that provision was intended to have a racially discriminatory impact); see also 

Stephens v. Yeomans, 327 F. Supp. 1182, 1188 (D.N.J. 1970) (pre-Richardson) (New Jersey statute disenfranchising 

thieves but not receivers of stolen property was a “totally irrational and inconsistent classification,” and therefore 

violated the Equal Protection Clause). 
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A. New Jersey 

In 1844, about 20 years before the Civil War, New Jersey first permitted the prohibition of 

people with criminal convictions from voting in its state constitution.106  At the same time, the 

1844 constitution limited the franchise to white men.107  Over 175 years later, New Jersey 

continues to tolerate the disenfranchisement of some citizens with criminal convictions. 

The 1844 constitution barred people with convictions of certain crimes from the right to 

vote.108  In 1970, the District of New Jersey court found that this prohibition was arbitrary and 

unconstitutional under equal protection because, for example, “[e]mbezzlers are eligible but those 

convicted of larceny are ineligible” under New Jersey law.109  In response to this decision, instead 

of allowing everyone the right to vote, New Jersey barred all people serving a sentence from 

voting.110 

Decades later, advocates tried again to challenge disenfranchisement through the 

judiciary—this time in state court.  In 2004, when New Jersey barred all people on parole, 

                                                 
106 N.J. Const. art. II, ¶ 1 (1844) (providing that no “persons convicted of a crime which now excludes him from being 

a witness unless pardoned or restored by law to the right of suffrage, shall enjoy the right of an elector”), available at 

https://www.state.nj.us/state/archives/docconst44.html#art2 (last visited Jan. 26, 2022).   

107 N.J. Const. art. II, ¶ 1 (1844) (“Every white male citizen of the United States, of the age of twenty-one years, who 

shall have been a resident of this State one year, and of the county, in which he claims his vote five months, next 

before the election, shall be entitled to vote for all officers that now are, or hereafter may be elective by the people . . 

. .”); see We Are 1844 No More: Let Us Vote, New Jersey Institute for Social Justice (2020), available at 

https://www.njisj.org/1844nomore (last visited Jan. 26, 2022); Value to the Soul: People With Criminal Convictions 

on the Power of the Vote, New Jersey Institute for Social Justice (2019), available at 

https://www.njisj.org/institute_releases_value_to_the_soul_people_with_criminal_convictions_on_the_power_of_th

e_vote (last visited Jan. 26, 2022). 

108 N.J. Const. art. II, ¶ 1 (1844) (providing that no “persons convicted of a crime which now excludes him from being 

a witness unless pardoned or restored by law to the right of suffrage, shall enjoy the right of an elector”). In 1947, 

New Jersey adopted the current New Jersey Constitution, which provides that the legislature may “pass laws to deprive 

persons of the right of suffrage who shall be convicted of such crimes as it may designate.”  N.J. Const. art. II, § 1(7). 

Following the adoption of the 1947 Constitution, the legislature prescribed disfranchisement for the same list of crimes 

that prevented a person from voting in the 1844 Constitution. See Stephens v. Yeomans, 327 F. Supp. 1182, 1188 

(D.N.J. 1970). 

109 Stephens, 327 F. Supp. at 1188.   

110 L. 1971, c. 280 (codified as N.J.S.A. 19:4-1(6)-(8)), available at https://njlaw.rutgers.edu/cgi-

bin/diglib.cgi?collect=njleg&file=194_2&page=1467&zoom=120 (last visited Jan. 29, 2022).   
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probation, and in prison from voting, a New Jersey appellate court rejected a challenge to the 

statute brought by civil rights groups.111  The groups argued that because the criminal justice 

system disproportionally affected people of color, the State’s law prohibiting individuals on 

probation and parole from voting denied these citizens their rights to equal protection under the 

State Constitution.112  The court held that, despite racial disparities in the law’s effect, the New 

Jersey Constitution specifically authorized the disenfranchisement law.113 

Stymied by the courts, advocates turned working to change the state’s disenfranchisement 

law.  While bills to restore voting rights to people on parole and probation were introduced in the 

legislature soon after the 2004 decision,114 it took a major campaign to bring change.  In 2018, the 

New Jersey Institute for Social Justice and its partners launched the 1844 No More Campaign to 

restore voting rights to all people with a criminal conviction in New Jersey, including those people 

who are currently incarcerated. 

After a two-year public and legislative push from advocates and people impacted by 

disenfranchisement, Governor Phil Murphy signed a bill in December 2019 that restored voting 

rights to all individuals on probation and parole.115  Advocates hailed this momentous 

achievement—resulting in the restoration of voting rights for over 80,000 New Jersey residents—

as a significant step forward towards justice.116   

                                                 
111 See NAACP v. Harvey, 381 N.J. Super. 155, 160-61 (App. Div. 2005).   

112 Id. at 157-58.   

113 Id. at 158-61 (citing N.J. Const. art. II, § 1, ¶ 7). 

114 See, e.g., N.J. Senate Bill 1970 (2008-2009), available at https://www.njleg.state.nj.us/bill-search/2008/S1970 (last 

visited Jan. 29, 2022).   

115 Vanessa Romo, New Jersey Governor Signs Bills Restoring Voting Rights To More Than 80,000 People, NPR 

(Dec. 18, 2019), available at https://www.npr.org/2019/12/18/789538148/new-jersey-governor-signs-bills-restoring-

voting-rights-to-more-than-80-000-peop (last visited Jan. 26, 2022).   

116 See, e.g., New Jersey Governor Phil Murphy Signs Bill to Restore Voting Rights to People on Probation and Parole, 

Brennan Center for Justice (Dec. 19, 2019), available at https://www.brennancenter.org/our-work/analysis-

opinion/new-jersey-governor-phil-murphy-signs-bill-restore-voting-rights-people (last visited Jan. 26, 2022).  
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Yet, despite this hard-fought progress, New Jersey law117 still disenfranchises all 

individuals currently incarcerated in prison or jail—accounting for nearly 13,000 barred voters.118  

In a stark indication of the racialized nature of disenfranchisement, 61% of incarcerated people in 

New Jersey are Black,119 though Black people only make up 12.4% of the state’s population.120 

Only 20% of the prison population is white,121 despite white people constituting 61.6% of New 

Jersey’s population.122  In other words, people of color make up an estimated 80% of New Jersey’s 

prison population, and the state continues to have the highest differential in imprisonment rate 

between Black and white residents.123 

B. Florida 

Florida has a long history of racially discriminatory felony disenfranchisement, as well as 

one of the harshest present-day voter suppression regimes in the United States.  Florida provides 

a blunt reminder that despite incremental progress, advocates have largely met insistent, and 

largely successful, opposition in much of the United States. 

Beginning in 1868, Florida’s State Constitution disenfranchised all citizens convicted of 

any felony and also created a number of additional felony crimes.124  By the late 1800s, some 

                                                 
117 N.J.S.A. § 19:4-1(8) now provides that “[n]o person shall have the right to suffrage . . . [w]ho is serving a sentence 

of incarceration as the result of a conviction of any indictable offense under the laws of this or another state or of the 

United States.”    

118 Offenders in New Jersey Correctional Institutions, State of New Jersey (Jan. 1, 2021), available at 

https://www.state.nj.us/corrections/pdf/offender_statistics/2021/By%20Race_Ethnicity%202021.pdf (last visited 

Jan. 29, 2022).   

119 Id.    

120 New Jersey Population Topped 9 Million in Last Decade, United States Census (Aug. 25, 2021), available at 

https://www.census.gov/library/stories/state-by-state/new-jersey-population-change-between-census-decade.html 

(last visited Jan. 29, 2022).   

121 Offenders in New Jersey Correctional Institutions, supra note 118. 

122 New Jersey Population Topped 9 Million in Last Decade, supra note 120. 

123 The Color of Justice: Racial and Ethnic Disparity in State Prisons, supra note 38, at 10, 15-16.   

124 Sarah A. Lewis, The Disenfranchisement of Ex-Felons in Florida: A Brief History, ECAN Bulletin, 12 (Dec. 2018), 

available at https://scholarship.law.ufl.edu/cgi/viewcontent.cgi?article=1846&context=facultypub (last visited Jan. 
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estimates reveal that more than 95% of the individuals in Florida’s “convict camps” were Black.125  

As one leader of a convict camp stated at the time, “[i]t was possible to send a negro to prison on 

almost any pretext, but difficult to get a white man there.”126 

In 1968, Florida ratified a new constitution, which also included a constitutional provision 

barring any Floridian with a felony conviction from voting.127  Despite the similarities between 

the 1968 provision and the original 1868 provision, federal courts rejected claims made by 

advocates—representing more than 600,000 disenfranchised individuals—that the provision was 

rooted in racial animus.128 

In 2007, Florida Governor Charlie Crist provided disenfranchised Floridians a momentary 

victory when he announced revised rules for executive clemency, restoring the voting rights of 

over 115,000 people with felony convictions.129  But this victory was short-lived, when Crist’s 

successor, Governor Rick Scott, announced in March 2011 new clemency rules that rolled back 

the previous reforms, and put in their place even more restrictive measures.130 

                                                 
30, 2022); History of Florida’s Felony Disenfranchisement Provision, Brennan Center for Justice & Florida Rights 

Restoration Coalition, 1-2 (Mar. 2006), available at https://www.brennancenter.org/sites/default/files/ 

legacy/d/download_file_38222.pdf (last visited Jan. 26, 2022). 

125 History of Florida’s Felony Disenfranchisement Provision, supra note 124, at 1. 

126 Id. 

127 Fla. Const. art. VI, § 4 (1968) (“No person convicted of a felony, or adjudicated in this or any other state to be 

mentally incompetent, shall be qualified to vote or hold office until restoration of civil rights or removal of 

disability.”), available at http://library.law.fsu.edu/Digital-Collections/CRC/CRC-1998/conhist/1968con.html (last 

visited Jan. 26, 2022); History of Florida’s Felony Disenfranchisement Provision, supra note 124, at 1; Lewis, supra 

note 124, at 12. 

128 Johnson, 405 F.3d at 1234-35; see Voting Rights Restoration Efforts in Florida, Brennan Center for Justice (Sept. 

11, 2020), available at https://www.brennancenter.org/our-work/research-reports/voting-rights-restoration-efforts-

florida (last visited Jan. 26, 2022).   

129 FL: Still Much Work to Be Done, Brennan Center for Justice (June 21, 2008), available at 

https://www.brennancenter.org/our-work/analysis-opinion/fl-still-much-work-be-done (last visited Jan. 26, 2022). 

130 Turning Back the Clock in Florida, Brennan Center for Justice (Mar. 11, 2011), available at 

https://www.brennancenter.org/our-work/analysis-opinion/turning-back-clock-florida (last visited Jan. 26, 2022). 
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A significant breakthrough appeared to have occurred in 2018, when nearly 65% of Florida 

voters approved Amendment 4, which automatically restored voting rights for nearly 1.4 million 

Floridians upon “completion of all terms of service.”131  But just seven months later, Governor 

Ron DeSantis signed Senate Bill 7066, which interpreted “completion of all terms of service” to 

require that Floridians must pay all fines, fees, and restitution before any voting rights are 

reinstated.132  Both federal and state courts acquiesced to the legislature’s restriction on re-

enfranchisement.133  As of last year, based on Senate Bill 7066, the state prohibits an estimated 

774,000 Floridians from voting based on outstanding financial obligations.134  Some owe tens of 

thousands of dollars, like Judy Bolden, who served 18 months in Florida prison 20 years ago, but 

now owes the state almost $53,000.135  Moreover, even those who can afford to pay off their debts 

are encumbered by the state’s poor recordkeeping and the Kafkaesque maze of requirements to 

renew their voting rights.136 

                                                 
131 Fla. Const. art. VI, § 4(a) (2018); Voting Rights Restoration Efforts in Florida, supra note 128.  

132 Fla. Stat. § 98.0751(2)(a); see Katie Friel, Voting Rights in Florida: Amendment 4, Senate Bill 7066, and Jones v. 

Governor of Florida, Columbia Journal of Law & Social Problems Blog (Apr. 21, 2020), available at 

http://blogs2.law.columbia.edu/jlsp/2020/04/21/voting-rights-in-florida-amendment-4-senate-bill-7066-and-jones-v-

governor-of-florida/#_ftnref1 (last visited Jan. 26, 2022).  

133 Jones v. Governor of Fla., 975 F.3d 1016, 1025 (11th Cir. 2020) (en banc); Advisory Op. to the Governor Re: 

Implementation Of Amendment 4, The Voting Restoration Amendment, 288 So. 3d 1070, 1084 (Fla. 2020); see Recent 

Case: Eleventh Circuit Upholds Statute Limiting Constitutional Amendment on Felon Reinfranchisement, Jones v. 

Governor of Florida, 975 F.3d 1016 (11th Cir. 2020), 134 Harv. L. Rev. 2291, 2291 (2021) (observing that “Florida’s 

legislature has a history of ignoring Florida’s voters” and that the Eleventh Circuit “failed to consider how the law’s 

inconsistency with the electorate’s wishes undermined the very reasons for its deferential posture”). 

134 Patricia Mazzei, Ex-Felons in Florida Must Pay Fines Before Voting, Appeals Court Rules, New York Times (Sept. 

11, 2020), available at https://www.nytimes.com/2020/09/11/us/florida-felon-voting-rights.html (last visited Jan. 26, 

2022).  

135 Jesse Wegman & Damon Winter, When It Costs $53,000 to Vote, New York Times (Oct. 10, 2021), available at 

https://www.nytimes.com/2021/10/07/opinion/election-voting-fine-felony-florida.html (last visited Jan. 26, 2022) 

(reporting on disenfranchised individuals who are prohibited from voting in Florida based on unpaid fines and fees).   

136 Alex Pickett, Record-Keeping Issues Highlighted in Florida Voting Rights Trial, Courthouse News Service (Apr. 

30, 2020), available at https://www.courthousenews.com/record-keeping-issues-highlighted-in-florida-voting-rights-

trial/ (last visited Jan. 26, 2022) (describing a study conducted that found the court fees and fines of a random sample 

of 153 people with felony convictions in Florida and found only five had no discrepancies between county records 

and their sentencing documents).   
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Today, Florida ignominiously leads the United States with an estimated 1.1 million 

disenfranchised voters,137  including nearly 700,000 people who have completed their sentences.138 

Out of the 1.1 million disenfranchised Floridians, nearly 340,000 are estimated to be Black—

meaning that Florida disenfranchises a staggering 15% of all Black citizens.139  Current advocacy 

efforts, including campaigns by the Advancement Project, focus on giving a platform to 

disenfranchised individuals to describe how losing voting rights not only takes away their ability 

to vote, but also their “ability to help foster intergenerational leadership and political participation 

in their communities.”140  The Florida Rights Restoration Coalition (FRRC), a prominent advocacy 

group, has assisted tens of thousands of disenfranchised Floridians to pay their outstanding 

financial obligations, and recently surveyed nearly 7,000 people returning from imprisonment in 

order to center disenfranchised citizen’s policy priorities.141 

C. Virginia 

Virginia’s 1870 state constitution, drafted after the Civil War, guaranteed the right to vote 

for every 21-year-old male citizen in the state, regardless of race.142  The only limits on the ability 

to vote were for people convicted of corruption or treason, participants in duels, and those 

                                                 
137 Locked Out 2020: Estimates of People Denied Voting Rights Due to a Felony Conviction, supra note 49, at 4.   

138 Wegman & Winter, supra note 135. 

139 Locked Out 2020: Estimates of People Denied Voting Rights Due to a Felony Conviction, supra note 49, at 17-18.   

140 Democracy Disappeared: How Florida Silences the Black Vote through Felony Disenfranchisement, supra note 

65, at 50-61. 

141 2021 Policy Platform, Florida Rights Restoration Coalition (FRRC), available at https://floridarrc.com/policy/ (last 

visited Jan. 26, 2022).  Desmond Meade, the executive director of the FRRC, was recently the recipient of a MacArthur 

“Genius Grant” for his work to restore voting rights to formerly imprisoned people in Florida. Desmond Meade 

Biography, MacArthur Foundation, available at https://www.macfound.org/fellows/class-of-2021/desmond-meade 

(last visited Jan. 26, 2022).  

142 Va. Const. art III, § 1 (1870), available at https://vagovernmentmatters.org/archive/files/ 

vaconstitution1870_184f3135d4.pdf (last visited Jan. 26, 2022); Matt Ford, The Racist Roots of Virginia’s Felon 

Disenfranchisement, The Atlantic (Apr. 27, 2016), available at https://www.theatlantic.com/politics/ 

archive/2016/04/virginia-felon-disenfranchisement/480072/ (last visited Jan. 26, 2022). 
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determined to be “idiots and lunatics.”143  Virginia voters overwhelmingly approved the 1870 

constitution.144 

Nevertheless, 32 years later, at the 1902 state constitutional convention, delegates made 

clear their motivation to disenfranchise Black voters.  The state’s constitution was changed to 

disenfranchise those convicted of a host of crimes, including “treason or of any felony, bribery, 

petit larceny, obtaining money or property under false pretenses, embezzlement, forgery, or 

perjury.”145  The constitution also included a poll tax and literacy test.146  One of the constitution’s 

drafters boldly stated that the provisions would “not necessarily deprive a single white man of the 

ballot, but will inevitably cut from the existing electorate four-fifths of the negro voters.  .  . .  That 

was the purpose of this convention; that will be its achievement.”147  And unlike the 1870 

constitution, delegates did not present the 1902 version to the public for a vote.148 

Over time, the enactment of the Fifteenth Amendment, passage of the Voting Rights Act 

of 1965, and court decisions removed many of the 1902 constitution’s restrictions on voting.149  

However, when Virginia enacted its current constitution in 1971, the felony disenfranchisement 

provision remained in place, providing the Governor the sole authority to re-enfranchise 

individuals with felony convictions.150 

                                                 
143 Va. Const. art III, § 1 (1870). 

144 Ford, supra note 142. 

145 Va. Const. art II, § 23 (1902), available at https://vagovernmentmatters.org/archive/files/vaconstitution 

1902_6885e65b9d.pdf (last visited Jan. 26, 2022). 

146 Va. Const. art II, § 19 (1902). 

147 Ford, supra note 142. 

148 Id. 

149 Id. 

150 Va. Const. art. II, § 1 (“No person who has been convicted of a felony shall be qualified to vote unless his civil 

rights have been restored by the Governor or other appropriate authority.”); Ford, supra note 142; Voting Rights 

Restoration in Virginia, Brennan Center for Justice (Mar. 21, 2021), available at https://www.brennancenter.org/our-

work/research-reports/voting-rights-restoration-efforts-virginia (last visited Jan. 26, 2022). 
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Advocates have worked for years to persuade Virginia’s governors to restore voting rights 

by exercising their broad executive powers.151  These efforts culminated in March 2021 with 

Governor Ralph Northam restoring voting rights to more than 69,000 Virginians.152  During the 

2021 General Assembly session, legislators approved a constitutional amendment that mirrors the 

Governor’s executive order that would restore voting rights upon completion of an individual’s 

sentence.153  If the General Assembly passes the amendment again in 2022, it will be placed on 

the ballot for a voter referendum.154 

Advocates, including the ACLU of Virginia, remain focused on ensuring that the public 

has a chance to vote on the referendum because, without a constitutional amendment, future 

Governors could reinstitute the mass disenfranchisement regime.155  Another advocacy group, 

New Virginia Majority, advocated for the passage of the Voting Rights Act of Virginia, modeled 

after the Voting Rights Act of 1965, and continues to focus on the upcoming constitutional 

amendment vote.156 

                                                 
151 See Monica Robbers, Ramifications of Felony Disenfranchisement on the Voting Population in the Commonwealth 

of Virginia, 11 Rich. J.L. & Pub. Int. 1, 4-9 (2008), available at https://scholarship.richmond.edu/jolpi/vol11/iss2/6/ 

(last visited Jan. 26, 2022); Voting Rights Restoration in Virginia, supra note 150.  

152 Virginia Governor Restores Voting Rights to Over 69,000 Formerly Incarcerated Citizens, Equal Justice Initiative 

(Mar. 17, 2021), available at https://eji.org/news/virginia-governor-restores-voting-rights-to-over-69000-formerly-

incarcerated-citizens/ (last visited Jan. 26, 2022); see Restoration of Rights, Secretary of the Commonwealth of 

Virginia, https://www.restore.virginia.gov/ (last visited Jan. 26, 2022).  

153 Virginia Governor Restores Voting Rights to Over 69,000 Formerly Incarcerated Citizens, supra note 152. 

154 Id. 

155 Daniel Nichanian, The Next Virginia Governor Could Wipe Out New Voting Rights Gains, The Appeal (Mar. 26, 

2021), available at https://theappeal.org/politicalreport/virginia-voting-rights-2021-elections/ (last visited Jan. 26, 

2022); Voting Is a Right—Not a Privilege, ACLU of Virginia, https://acluva.org/en/issues/voting-rights/right-vote-

amendment (last visited Jan. 26, 2022).   

156 See Benjamin Barber, Tram Nguyen on how Virginia passed its own Voting Rights Act, Facing South (July 21, 

2021), available at https://www.facingsouth.org/2021/07/tram-nguyen-how-virginia-passed-its-own-voting-rights-

act (last visited Jan. 26, 2022) 
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D. Louisiana 

The Louisiana state constitutions of 1812, 1845, 1852, 1861, and 1864 all limited the right 

to vote to “white male[s]” and also restricted the ability of people with certain convictions to 

vote.157  After the ratification of the 15th Amendment in 1870, Louisiana was one of several states 

that enacted racially targeted methods to stop Black people from voting, one of which was felony 

disenfranchisement.  A federal court recounted the ugly history:   

In the [1880s] and until 1898 [Black people] in Louisiana continued 

to vote and to have their vote solicited by all parties.  This is not 

surprising.  In 1888 there were 127,923 [Black] voters and 126,884 

white voters on the registration rolls in Louisiana; the population of 

the state was about fifty per cent [Black].158 

 

However, the 1896 gubernatorial election “was the turning point that led directly to the 

disfranchisement of [Black people] in Louisiana” during which Governor Murphy Foster’s 

campaign focused on “the problem of Negro suffrage.”159  Promptly after the election, Governor 

Foster requested that the legislature convene a constitutional convention.160  A leader of the 

convention—who was also a sitting judge—made the purpose of the convention clear:  “We (meet) 

here to establish the supremacy of the white race.”161  “The Convention of 1898 interpreted its 

mandate from the people to be, to disfranchise as many [Black people] and as few whites as 

possible.”162  To that end, delegates inscribed into Louisiana’s new 1898 constitution educational 

                                                 
157 La. Const. art. II, § 8, art. VI, § 4  (1812); La. Const. title II, art. 10, 12 (1845); La. Const. title II, art. 10, 12; title 

VI, § 93 (1852); La. Const. title III art. 14, 18 (1864); see Louisiana’s Constitutions, The Law Library of Louisiana, 

https://lasc.libguides.com/c.php?g=967774&p=6992518 (last visited Jan. 26, 2022); see generally Bruce Scottus 

Reilly, “To Purify the Ballot”: The Racial History of Felon Disenfranchisement in Louisiana, 19 Loy. J. Pub. Int. L. 

105, 111-15 (2018).   

158 United States v. Louisiana, 225 F. Supp. 353, 369 (E.D. La. 1963). 

159 Id. at 370.   

160 Id. at 371.   

161 Id. at 371.   

162 Id. at 371.   
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and property requirements, and a “grandfather clause” that exempted anyone from these 

requirements who was eligible to vote before 1867, and also the sons and grandsons of anyone 

eligible to vote before 1867.163  The 1898 constitution, like those before it, also disenfranchised 

people who committed any felony.164  And as intended, Black voter registration swiftly dropped 

from 130,344 before the new constitution in 1898 to a staggeringly few 5,320 by 1900.165  By 

1904, the number was just 1,718—a 96% decrease in Black voter registration.166  And this 

discrimination continued for decades.  From 1910 to 1948, fewer than 1% of Louisiana’s Black 

adults were registered to vote.167  By 1964 the parentage rose, but only to 32% of Black adults.168 

Louisiana’s current constitution, originally ratified in 1974, prohibits individuals “under 

an order of imprisonment for conviction of a felony” from voting.169  But a 1976 law interpreted 

this clause to bar individuals on probation or parole as well from voting, and so for decades, 

countless Louisiana residents were disenfranchised.170  After years of activism by community 

leaders, progress came in 2018 when Governor John Bel Edwards signed Act 636, a law that 

                                                 
163 Id. at 372-73.   

164 La. Const. title VI, art. 99 (1898). 

165 Fight for Representation: Louisiana’s pervasive record of racial discrimination in voting, the steadfast Louisianans 

who battle onward, & the urgent need to restore the Voting Rights Act, Southern Poverty Law Center, 12 (Aug. 16, 

2021), available at https://www.splcenter.org/sites/default/files/louisiana_hr_4_report_final.pdf (last visited Jan. 26, 

2022); see also Reilly, supra note 157, at 117.   

166 John Lewis & Archie E. Allen, Black Voter Registration Efforts in the South, 48 N Notre Dame L. Rev. 105, 107 

(1972), available at https://scholarship.law.nd.edu/cgi/viewcontent.cgi?article=2861&context=ndlr (last visited Jan. 

26, 2022). 

167 Fight for Representation: Louisiana’s pervasive record of racial discrimination in voting, the steadfast Louisianans 

who battle onward, & the urgent need to restore the Voting Rights Act, supra note 165, at 13. 
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169 La. Const. art I, § 10 (1997). 

170 Reilly, supra note 157, at 129-30.   
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provides a path for the state’s more than 40,000 disenfranchised individuals to regain the right to 

vote after being out of prison for five years, even if on probation or parole.171 

Unfortunately, as is all too often the case, despite this reform, formerly disenfranchised 

people in Louisiana are finding it difficult to navigate restoring their voting rights.  Voice of the 

Experience (VOTE)—a Louisiana-based grass roots organization founded by formerly imprisoned 

people—explains that widespread barriers to voter registration continue, including requiring in-

person paperwork to prove that an individual is not imprisoned.172  Further, according to advocates, 

the state has failed to properly notify and provide resources to newly re-enfranchised people.173  

Now, the same organizations and advocates who advocated for Act 636 are working to ensure that 

its promise is fully implemented.  As of 2020, the Sentencing Project estimated that Louisiana 

disenfranchises 76,924 residents—47,951 of whom are Black.174 

V. A FAVORABLE DECISION BY THE INTER-AMERICAN COMMISSION 

WOULD PROVIDE MEANINGFUL SUPPORT TO STATE-LEVEL EFFORTS TO 

RESTORE VOTING RIGHTS FOR INDIVIDUALS WITH FELONY 

CONVICTIONS. 

Despite being the world’s longest continuous democracy, the United States’ criminal 

justice and felony disenfranchisement regimes are out-of-step with much of the international 

community.  Not only does the United States imprison the highest proportion of its citizens,175 

                                                 
171 Our Views: Thanks to new law, more Louisiana voters have a stake in democracy, The Advocate (Mar. 1, 2019), 

available at https://www.theadvocate.com/baton_rouge/opinion/our_views/article_2bd6919c-3b6d-11e9-a86c-

9733299a2efb.html (last visited Jan. 26, 2022).  

172 Civil Rights Group Demands Action by State of Louisiana to Remedy Violations of Federal Voting Rights Law, PR 

Newswire (Oct. 23, 2020), available at https://www.prnewswire.com/news-releases/civil-rights-group-demands-

action-by-state-of-louisiana-to-remedy-violations-of-federal-voting-rights-law-301158988.html (last visited Jan. 26, 

2022).  

173 Fight for Representation: Louisiana’s pervasive record of racial discrimination in voting, the steadfast Louisianans 

who battle onward, & the urgent need to restore the Voting Rights Act, supra note 165, at 31. 

174 Locked Out 2020: Estimates of People Denied Voting Rights Due to a Felony Conviction, supra note 49, at 16-17. 

175 John Gramlich, America’s incarceration rate falls to lowest level since 1995, Pew Research Center (Aug. 16, 2021), 

available at https://www.pewresearch.org/fact-tank/2021/08/16/americas-incarceration-rate-lowest-since-1995/ (last 
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“[o]n an international scale, the United States is in the minority class of countries that do not 

uniformly protect the voting rights of prisoners, parolees, probationers, and ex-felons.”176  A 

finding by this Commission that the United States is in violation of Articles I, II, XVII, XX, and 

XXXII of the American Declaration would provide meaningful persuasive force to advocates 

seeking to change the minds of state legislators and other elected officials considering reforms to 

re-enfranchise voters throughout the United States. 

This is not a hollow prediction: advocates for human rights in the United States have 

repeatedly cited international law—including the American Declaration—when advocating for 

judicial and legislative reforms in the United States.  And these advocacy efforts have often found 

receptive audiences.  Justice Stephen Breyer, the second-longest tenured justice on the United 

States Supreme Court, has consistently encouraged courts and legislators alike to take heed of 

international legal standards.177  Both Justice Breyer and former Justice Anthony Kennedy have 

                                                 
visited Jan. 26, 2022) (observing that despite the United States’ incarceration rate being its lowest since 1995, “the 

United States incarcerates a larger share of its population than any other country for which data is available”).  

176 Amber Daniels, Felon Disenfranchisement: The Scarlet Label and Its Deep Roots in Facilitating Vote Dilution in 

America, 11 Charleston L. Rev. 525, 539 (2017); see Marc Mauer, Voting Behind Bars: An Argument for Voting by 

Prisoners, 54 How. L.J. 549, 563-65 (2011). 

177 Stephen Breyer, America’s Courts Can’t Ignore the World, The Atlantic (Oct. 2018), available at 

https://www.theatlantic.com/magazine/archive/2018/10/stephen-breyer-supreme-court-world/568360/ (last visited 

Jan. 26, 2022) (“Lawyers, legislators, and judges to an ever greater extent must look beyond their own shores to answer 

questions of local law.”). 
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cited international norms in groundbreaking opinions considering the death penalty,178 juvenile 

sentencing,179 and LGBTQ180 rights. 

Community activists, too, have cited international human rights regimes, and advocated 

for federal, state, and local governments to abide by their provisions.  For example, Unlock the 

Box—a national advocacy campaign aimed at ending solitary confinement in the United States—

forcefully advocates bringing “the United States into full compliance with the UN’s Mandela Rules 

for the Treatment of Prisoners within 10 years.”181  And last year, after the police killing of George 

Floyd, over 600 civil rights groups requested that the United Nations Human Rights Council 

convene a Special Session to investigate police violence and repression of protests.182  Their 

request aimed to provide domestic advocates with leverage to seek changes within the United 

States, and accordingly asked the Council to “address the responsibility of the United States to end 

impunity for police violence and other serious human rights violations through appropriate 

disciplinary actions, prosecutions and fair trials.”183 

                                                 
178 Glossip v. Gross, 576 U.S. 863, 944 (2015) (Breyer, J., dissenting) (noting “that many nations—indeed, 95 of the 

193 members of the United Nations—have formally abolished the death penalty and an additional 42 have abolished 

it in practice”); Roper v. Simmons, 543 U.S. 551, 575 (2005) (Kennedy, J.) (observing, in a case considering the death 

penalty, that “the Court has referred to the laws of other countries and to international authorities as instructive for its 

interpretation of the Eighth Amendment's prohibition of ‘cruel and unusual punishments’”); cf. John T. Parry, 

International Law in State Courts: Sovereignty, Resistance, Contagion, and Inevitability, 20 Willamette J. Int’l L. & 

Disp. Resol. 57 (2012) (recounting resistance in the United States to the use of international law). 

179 Graham v. Florida, 560 U.S. 48, 80-82 (2010) (Kennedy, J.) (holding that the U.S. Constitution prohibits the 

imposition of a life-without-parole sentence for a juvenile offender who did not commit a homicide, and observing 

that “[t]he Court has looked beyond our Nation’s borders for support for its independent conclusion that a particular 

punishment is cruel and unusual”).   

180 Lawrence v. Texas, 539 U.S. 558, 573 (2003) (Kennedy, J.) (overturning statute making it a crime for two people 

of the same sex to engage in certain sexual conduct, and looking to a ruling by the European Court of Human Rights).   

181 Who We Are, Unlock the Box, https://unlocktheboxcampaign.org/about/ (last visited Jan. 26, 2022). 

182 Families, Rights Groups Demand U.N. Investigate U.S. Police Brutality, Protest Suppression, American Civil 

Liberties Union (June 8, 2020), available at https://www.aclu.org/press-releases/families-rights-groups-demand-un-

investigate-us-police-brutality-protest-suppression (last visited Jan. 26, 2022). 

183 Coalition Letter—Request for U.N. Independent Inquiry Into Escalating Situation of Police Violence and 

Repression of Protests in the United States, American Civil Liberties Union, available at 

https://www.aclu.org/letter/coalition-letter-request-un-independent-inquiry-escalating-situation-police-violence-
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In some instances, when federal and state governments are slow to apply international 

norms, local governments have even stepped into the leadership void.  Notwithstanding the United 

States’ failure to sign the Convention on the Elimination of All Forms of Discrimination Against 

Women (CEDAW), both San Francisco and Los Angeles have passed ordinances to implement 

the treaty within its borders.184  Similarly, over two-dozen American cities have looked to 

international frameworks for climate change to shape their own climate and sustainability 

policies.185 

In sum, a favorable ruling in this matter would provide advocates with meaningful support 

in lobbying lawmakers to renew voting rights for millions of disenfranchised citizens in the United 

States. 

  

                                                 
and?redirect=letter/coalition-letter-request-un-investigation-escalating-situation-police-violence-and-repression (last 

visited Jan. 26, 2022). 

184 Heidi Haddad, When Global Becomes Municipal: US Cities Localizing Unratified International Human Rights 

Law, European J. of Int’l Law 31(4) (2021), available at https://academic.oup.com/ejil/article/31/4/1379/6156655. 

185 Sharon Udasin, Twenty-five U.S. cities on track to surpass Paris climate targets by 2025: report, The Hill (Oct. 

28, 2021), available at https://thehill.com/policy/equilibrium-sustainability/578918-twenty-five-us-cities-on-track-to-

surpass-paris-climate (last visited Jan. 26, 2022).  
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CONCLUSION 

For the foregoing reasons, the Commission should find that the United States is in violation 

of Articles I, II, XVII, XX, and XXXII of the American Declaration on the Rights and Duties of 

Man by permitting the disenfranchisement of nearly 5.2 million United States citizens who have 

been convicted of felonies, a revocation of human rights which disproportionately impact Black 

citizens and other citizens of color. 
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APPENDIX 

Statements of Interest for Amici Curiae 

 

Advancement Project National Office is a next-generation, multi-racial civil rights 

organization.  Rooted in the great human rights struggles for equality and justice, we exist to fulfill 

America’s promise of a caring, inclusive and just democracy.  We use innovative tools and 

strategies to strengthen social movements and achieve high impact policy change. 

Visit www.advancementproject.org to learn more. 

All of Us or None is a grassroots civil and human rights organization fighting for the rights 

of formerly-and currently-incarcerated people and our families.  We are fighting against the 

discrimination that people face every day because of arrest or conviction history.  The goal of All 

of Us or None is to strengthen the voices of people most affected by mass incarceration and the 

growth of the prison-industrial complex. Through our grassroots organizing, we are building a 

powerful political movement to win full restoration of our human and civil rights. 

 

The Center for Constitutional Rights (CCR) is a national non-profit legal, educational, 

and advocacy organization dedicated to advancing and protecting the rights guaranteed by the 

United States Constitution and the international human rights law.  Founded in 1966 to support the 

Civil Rights Movement in the South and in particular to enforce the newly-enacted Voting Rights 

Act of 1965, CCR has since initiated numerous cases and campaigns to fight discrimination 

against Black people the U.S. and abroad and to ensure their meaningful participation in the 

democratic process.  CCR has appeared numerous times before the Inter-American Commission, 

particularly to advance the rights of Guantanamo detainees. 

The mission of the Alliance of Families for Justice (AFJ) is to support, empower and 

mobilize families with incarcerated loved ones and people who are justice involved so that they 

can marshal their collective power and bring about the social justice changes they want to see in 

the world.  AFJ is a New York based nonprofit organization that is focused on a number of issues 

related to criminal justice and access to democracy including ending felony disenfranchisement. 

 

International Association of Democratic Lawyers (IADL) is an NGO accredited with 

Consultative II Status with ECOSOC and is represented at UNESCO and UNICEF.  IADL is also 

a member of the Congress of Non-Government Organizations (CONGO) of the United Nations.  

Its members have protested racism, colonialism, and economic and political injustice wherever it 

interferes with legal and human rights.  Their campaigns have led to changes in international 

humanitarian law, specifically like the universal acceptance of the importance of the right to self-

determination and also the declaration of apartheid as a crime against humanity.  As activist 

lawyers, they have brought challenges to violations of individual and group rights before the 

International Court of Justice, the United Nations Court in the Hague, the European Court of 

Human Rights and the InterAmerican Court of Human Rights.  Through their efforts they have 

helped establish fundamental concepts of international and domestic law.  IADL’s ECOSOC 

status enables it to participate in in the U.N. human rights structures in Geneva (and its centers in 

New York and Vienna), in addition to sub-commissions concerned with disarmament, 

development, women’s rights, the struggle against apartheid and colonialism, among others.  

IADL also regularly attends activities at the three U.N. centers, and lobbies on issues of concern 
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to its national associations.  Further, IADL actively intervenes on key issues at the UN Human 

Rights Council.  

JustLeadershipUSA is the only national criminal justice reform organization that was 

founded and operated by people directly impacted the criminal legal system.  JustLeadership was 

founded on a principle that “those closest to the problem are closest to the solution but furthest 

from the resources and power to effectuate impact and change in their communities.”  Our mission 

is to amplify the power of directly impacted people by educating, elevating and empowering their 

voices so they have the tools and resources to self-organize and advocate for themselves, their 

families, and their communities.  Together we build a fair, equitable, and just America. 

LatinoJustice PRLDEF (LJP) is a non-partisan non-profit NGO established in 1972.  

Since its founding as the Puerto Rican Legal Defense and Education Fund (PRLDEF), LJP has 

advocated for and defended the constitutional rights and the equal protection of all Latinos under 

the law.  LJP has engaged in and supported law-reform civil-rights litigation in state and federal 

court across the country combatting discriminatory policies and has worked to secure the voting 

rights and political participation of Latino voters.  LJP has used its litigation and advocacy 

programs to change American laws that have discriminated against and disenfranchised Latino and 

Black ex-felons from the fundamental right to vote, including, our civil rights advocacy in New 

York, New Jersey, Florida and other jurisdictions.  LJP’s voting rights work has included 

successful advocacy and education in support of the Amendment 4 referendum campaign to restore 

voting rights to Florida’s hundreds of thousands of ex-felons, and its economic justice litigation 

has included challenges to the U.S. Commerce Department’s hiring practices discriminating 

against job applicants with arrest records 

The NAACP New Jersey State Conference (NJ NAACP) is an affiliate of the National 

Association for the Advancement of Colored People, the largest civil rights organization in the 

nation.  The mission of the NJ NAACP is to ensure the political, educational, social, and economic 

equality of rights of all persons and to eliminate racial discrimination.  In support of that mission, 

NJ NAACP promotes civic engagement and political participation of its members and their 

communities, including by supporting efforts to expand the right to vote.  

National Conference of Black Lawyers (NCBL) is a bar association that focuses its work 

on assisting black civil rights activists.  NCBL serves as the legal arm of the Movement for Black 

Liberation.  The organization has two sections, the NCBL Criminal Justice Section and the NCBL 

International Affairs Section.  The Criminal Justice Section works to dismantle the U.S. criminal 

punishment system and supports the abolition of the prison industrial complex, mass incarceration, 

and over-policing.  The International Affair Section serves the Black Liberation Movement 

through its reporting on global events, human rights violations, and international law throughout 

the African Diaspora. 

New Virginia Majority works to create a powerful multi-issue, multi-racial movement to 

transform Virginia through large-scale civic engagement, issue advocacy, community organizing 

and strategic communications.  It organizes within African American, Asian American Pacific 

Islander, Hispanic, and youth communities, centering the leadership of working-class people and 

women of color. As a statewide organization, it has worked across the commonwealth to build 

communities that are just, participatory, and environmentally sustainable.  
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The Parole Preparation Project collaborates with and advocates for parole eligible 

people serving life sentences In NY state prisons, many of whom have spent decades in prison and 

have been repeatedly denied parole despite their community readiness for release. 

Founded in 2018, Salvation and Social Justice (SandSJ) is a nonpartisan, statewide racial 

justice organization in New Jersey.  SandSJ’s mission is to liberate public policy theologically by 

building Black faith-rooted communication strategies, advocacy, and public education campaigns 

to lift up poor, underserved, and traditionally oppressed communities with a particular focus on 

racial justice through abolition, restoration, transformation, and coalition.  SandSJ has engaged in 

voter education and urged voters throughout the state to use their voices to effect change.  SandSJ 

has advocated for major voting rights efforts in the state, including restoring the right to vote to all 

people with criminal convictions, limiting police presence at voting locations, expanding voter 

access during the pandemic, and other measures to ensure that voters throughout the state, and 

specifically Black and other voters of color, have meaningful access to the ballot.  

The Sentencing Project is a national, Washington, DC based research and advocacy 

organization that has been leading the fight to end mass incarceration for over 35 years.  We aim 

to center the leadership, voices, visions and experiences of Black people and those most directly 

harmed by mass incarceration through our strategic priorities that includes ending felony 

disenfranchisement.  The Sentencing Project pioneered research on felony disenfranchisement 

laws and their impact.  The latest report, Locked Out 2020: Estimates of People Denied Voting 

Rights Due to a Felony Conviction, estimated that 5.2 million are denied voting because of a felony 

conviction and found that one in every 16 Black people have lost their voting rights due to a felony 

conviction.  To strengthen democracy and address significant racial disparities, states must pass 

reforms establishing universal voting for people impacted by the criminal legal system. 

 


