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SPONSOR: Reps. Meredith Dixon and Pamelya Herndon SHORT TITLE: CRIMINAL CODE CHANGES 

SYNOPSIS OF BILL:  Criminal Code Changes (HB 68) creates a new crime and increase penalties for several existing criminal law statutes. The bill would 

establish the crime of criminal threat, a 4th degree felony. If a person is found guilty of criminal threat, they could be ordered to reimburse for any economic harm 

caused by that threat. The bill increases the penalty from a misdemeanor to a 4th degree felony when people under age 19 possess a handgun outside of limited 

permissible settings. It would also amend the crime of felon in possession by increasing the penalty from a 3rd (3 years) to a 2nd degree felony (9 years) for those 

whose felony status is based on a “serious violent offense.” It would also amend the crime of aggravating fleeing from a law enforcement officer, a 4th-degree felony, 

to remove the requirement that the officer be in a marked vehicle, and creating higher penalties when the fleeing conduct results in injury (3rd-degree)  or great 

bodily harm (2nd degree felony).  Finally, HB 68 would remove the court’s discretion for sentence enhancements for brandishing a firearm while adding 

enhancements for mere possession and firing a gun. 

STRENGTHS: Gun violence is a problem in our communities. With a goal of deterrence, HB 68 aims to reduce gun violence.  

 

WEAKNESSES: Criminalizing speech and conduct that simply risk disrupting the normal operations of a home, business or public area is problematic and gives 

rise to significant First Amendment concerns. The way this propose bill is written it could be applied to a wide range of individuals, from protesters (whose presence 

and gestures could be viewed as disruptive or threatening to property) to neighbors engaged in a property dispute.  

Increasing the penalty or unlawful possession of a hand gun targets only those under age 19 would only impact 18-19 year olds, since fourth degree felonies 

and misdemeanors are both treated as “delinquent acts” for children under 18.  

For people with a past serious violent felony conviction HB 68 would triple the current penalty for felon in possession of a firearm from 3 to 9 years simply 

for having a firearm in their possession, including if it is stored in a closet; it requires no use of a firearm whatsoever. Any time a felon is caught using a gun in a 

crime, their “felon in possession” conviction will be charged in addition to the new crime, and separately subject to the firearm enhancement and habitual offender 

enhancements for repeat felons. Each count is separately enhanced, quickly creating the potential for 9-, 18- and 27- year sentences. The sentencing scheme is 

already plenty severe when viewed as a whole. Moreover, HB 68 would make the firearm enhancement mandatory prison time;  

Finally, the new crimes for aggravated fleeing are unnecessary as injury is already a basis for aggravating the penalty and great bodily harm can already be 

separately charged under Section 66-8-101 NMSA..  
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ADDITIONAL INFO:  Rather than incarcerating after-the-fact, the only way to prevent gun violence is to make guns unavailable to high-risk individuals. 
However, deterrence from penalties relies on offenders making deliberative choices. Unfortunately, far too many acts of gun violence result from intoxication, heat 
of passion, or fear, not the weighing the potential consequences. Still others are committed by individuals who simply are not deterred by prison sentences. Without 
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requiring a gunshot or injury, this bill could increase the mandatory sentences in many cases by decades. More severe punishments do not “chasten” individuals 
convicted of crimes. Some policymakers and practitioners believe that increasing the severity of the prison experience enhances the “chastening” 
effect, thereby making individuals convicted of an offense less likely to commit crimes in the future. In fact, scientists have found no evidence for 
the chastening effect.1 

 
The average annual cost to incarcerate an individual is $50,000 per year. Any potential deterrent value is simply outweighed by the cost.  
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Notably, this bill does 

not aim to deter 

underlying criminal 

conduct, only the use of 

a firearm when 

committing that crime. 

Once criminal activity 

is undertaken, most 

individuals will not be 

deterred as to method 

merely by an increased 

sentence. 

This bill seeks to increase 

penalties for felon in 

possession and firearm 

enhancements that were just 

increased in the 2020 and 

2021 session. To do so 

again so soon is  

certainly intended to send 

a message to voters. 

However, for public 

safety results, proactive, 

rather than reactive 

solutions are more 

effective. 

According to the NMCD 

officials, it costs and average 

of $50,000 to incarcerate 

person in state prison. 

Legislative Finance 

Committee analysis estimates 

HB 68 will result in an 

additional $2.1 million per 

year.2 

Increased sentences can result in 

some deterrence, but not drastic 

reductions in crime. Moreover, 

for something like an 

enhancement, the increase does 

nothing to deter the underlying 

crime; at most it only alters the 

method of committing the crime. 

There is little to suggest that this 

significant increase in 

incarceration rates would make 

New Mexico tangibly safer. 
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1 United States Department of Justice, National Institute of Justice, “Five Things About Deterrence” (May 2016) see 
https://www.ncjrs.gov/pdffiles1/nij/247350.pdf 
2 https://www.nmlegis.gov/Sessions/22%20Regular/firs/HB0068.PDF 
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