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Professor David Isaacs and other doctors at a press conference - AAP

This time last year we lamented the reckless proceedings in the last

sitting day of the Australian Parliament as the ALP allowed the

Government to force through the widely opposed encryption-breaking

legislation without even discussing the amendments they and others in

the Senate had put forward as essential to reduce the excesses in the bill.

 

There was, however, one stunningly positive parliamentary act, brilliantly

initiated by determined independents with the support of the ALP: the

passage, against extreme warnings as to disastrous consequences by the

Government, of the Medevac law.  A rare, compassionate intervention to

remediate aspects of our shameful, ongoing off-shore incarceration of

asylum seekers. 

 

This year we witnessed the shameful and gratuitous repeal of this

legislation.

 

It had worked well. It had not led to an influx of asylum seekers. The

Government had no motivation other than assertion of its power. The

Government’s utter determination to repeal this one compassionate

asylum seeker law reeks of vindictiveness.

 



They would not even contemplate debate on an amendment put forward by Kristina Keneally to ensure

that refugees who had already been registered for transfer to Australia would still be sent to Australia

for medical treatment.  

 

The manner in which it achieved the numbers to do so manifests, yet again, the current Government’s

disregard for parliamentary procedures and the basics of accountability in a democracy.  Jacqui Lambie

enthusiastically supported Medevac last year.  This year she was persuaded that it was no longer

necessary. The Government had assured her of this in a deal, the content of which had to remain secret

from the Parliament and the public for reasons of ‘national security’!

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

It is extraordinary that any Government can consider that it is OK in a democracy to force MPs to vote

on such important legislation without any knowledge of the real implications of the decision.

 

But then of course there may be no deal, and Jacqui Lambie may – or may not - have been taken for a

ride.  There may or may not be a Government policy to accept the longstanding New Zealand offer to

accept around 150 of these refugees.

 

Can things get any worse?

 

Dr Lesley Lynch

Cont'd - Medevac – another shameful last week
in the Australian Parliament

"When I say I can't discuss it publicly due to national
security concerns, I am being one hundred percent

honest with you... My hand is on my heart and I can
stand here and say that I would be putting at risk

Australia's national security and national interest if I
said anything else about this... 

 
I am more than satisfied that the conditions are now

in place to allow Medevac to be repealed."

- Senator Jacqui Lambie, Australian Senate, December 2019



Recent revelations by the Redfern Legal Centre (RLC) in a powerful report on current strip search

practices by NSW Police - Rethinking Strip Searches by NSW Police - are deeply disturbing. NSWCCL

has regularly expressed serious concerns about inappropriate targeting of strip searches and allegations

as to the unjustified invasive and humiliating nature of some of these searches, however it has always

been difficult to get accurate information. 

 

The RLC research report consolidates data from a range of sources and the picture that emerges

unquestionably makes the case for a major rethink of the underpinning legislation and police policy and

practice in this area.

 

There is an alarming increase in the apparently routine use of this power which is meant to be used only

as a ‘last resort’ power.  The use of the strip search power has increased by 46.8% since 2015 – 5,483

were conducted in 2017- 2018.

 

Almost half of all persons searched were under 25 and 10% were Aboriginal or Torres Strait Islander

people (and 22% for searches in custody).  It is not surprising therefore that the overwhelming majority

of searches (91%) was on the basis of suspected possession of prohibited drugs. On average, nothing was

found on the individual in 64% of these searches.  

 

These statistics should raise serious questions as to how seriously police are abiding by

the legal parameters which are intended to restrict the strip search power to a ‘last resort’ power.

 

The most disturbing revelations were that two children aged 12 and eight aged 13 were subjected to

strip searches.  There is no doubt that these children would have been traumatised by these searches. 

Clearly stronger binding guidelines are essential to protect children from such inappropriate use of this

search power.

Major rethink on police strip search
powers urgently needed

https://rlc.org.au/sites/default/files/attachments/Rethinking-strip-searches-by-NSW-Police-web.pdf


Imprecise legal thresholds

Likelihood that unlawful strip searches are widespread

Drug Detection Dogs propelling unnecessary strip searches

Vague definition of strip search

Children need special protection

Inadequate reporting and accountability.

The RLC findings were bolstered by evidence given in recent public hearings conducted by the Law Enforcement

Conduct Commission, as part of its ongoing investigation (                             ) into a complaint relating to a strip

search of a 16-year-old girl at a music festival in 2018.  No parent or guardian was present and the “the girl was

left fearful and in tears….. and was forced to strip naked and squat in front of a police officer who then looked

underneath her.” (The Guardian 6/11/19). 

 

The RLC report identifies a number of critical problems with both the law and police practice in relation to strip

searches:

 

The RLC report makes 12 recommendations to address these major problems including: stronger, clearer and

mandatory rules for strip searches, requiring compliance with child protection for strip searching of children

and prohibiting strip searching of children in the field without a court order.

 

The recent State Coroner’s Court report on the Inquest into the death of six patrons of NSW music

festivals, strongly endorsed the RLC report’s main findings and made a number of similar recommendations

to ameliorate the harm caused by current strip searching practices and the use of drug detection dogs at music

festivals.  Two of her comments are worth quoting:

 

 

 

 

 

 

 

We strongly support these comments and the recommendations of the RLC Report and will do all we can to

persuade the Government to act on them quickly.

  

The Attorney General has acknowledged that it is important to get the balance right in the application of

these powers and he noted the relevance of the current investigation by the Law Enforcement Conduct

Commission.  There is some cause for hope that the Government may respond to the Deputy Coroners report

and the recommendations that will emerge from the current LECC investigation.

 

Dr Lesley Lynch

Cont'd - Major rethink on police strip search
powers urgently needed

NSWCCL is working closely with other civil society organisations to build community support for reform in this area and, in

the interim, to provide useful information and advice to young people including indigenous youth, about the extent of police

powers relating to strip searches and their rights in the context of a police request to perform a strip search.

NSWCCL action on police strip search powers 

“While it is clear that Parliament’s intent was that strip searches were to be used as a last

resort and in exceptional circumstances, the reality is far from that." - p102

“Given the number of times that searches occur when there is no emergency or risk of serious

harm, one can only assume that many searches are conducted unlawfully including many

which occur at music festivals.” - pp102-3

Operation Brugge

http://www.coroners.justice.nsw.gov.au/Documents/Redacted%20findings%20in%20the%20joint%20inquest%20into%20deaths%20arising%20at%20music%20festivals%20including%20annexures%20-%208%20November%202019.pdf
https://www.theguardian.com/australia-news/2019/nov/11/religious-freedom-bill-will-sustain-nastiness-and-hostility-michael-kirby-warns
https://nswccl.nationbuilder.com/strip_searches_and_the_law_podcast_project
https://www.lecc.nsw.gov.au/investigations/current-investigations/operation-brugge


Like many others, NSWCCL scrambled to make a submission to the Commonwealth Attorney-General’s

Department on the Religious Discrimination Exposure Draft Bill 2019 in early October.  The Department

says it received around 6000 submissions – of which it has to date only published c100.

 

The Government had wanted to have the Bill brought before this sitting of Parliament. But following

very soon after a joint letter from most church leaders indicating their strong opposition to the Bill, the

Attorney General has now indicated the Government will release an amended version of the Bill before

the end of the year but postpone Parliamentary consideration of the issue until next year.

 

 

 

 

                                  because, although it had elements we support, its overall impact would be to

privilege religious rights over other human rights and protections against discrimination.  This is a

fundamental problem in the Bill. 

 

It was perverse for the Government to act on religious discrimination as a separate issue rather than

waiting for the Australian Law Reform Commissions to report on its current inquiry into the Framework

of Religious Exemptions in Anti-Discrimination Legislation – which the Government had directed them

to undertake.  This pre-emption of the ALRC report is especially alarming in that the Government

amended the terms of reference to exclude any consideration of this Bill and its impact and

interrelationship with existing anti-discrimination laws.

Religious Discrimination Bill – trouble ahead?

We opposed the Bill 

NSWCCL position 

http://www.nswccl.org.au/submission_religious_freedom_bills_2019
http://www.nswccl.org.au/submission_religious_freedom_bills_2019


 

 

 

 

 

 

 

 

 

We must await the amended Bill to see what changes the Government had in mind - at least until the

joint letter from church leaders. But one thing seems clear: the church leaders’ opposition to the Bill is

the antithesis to our concerns. They want far more protection for religious freedom including even

greater exemptions from anti-discrimination laws than the current Bill provides.

 

It seems it was an ‘unloved’ Bill.  While we are not privy to the full text of the church leaders’ letter or

the vast bulk of the submissions - c5900 not public! - it would appear that a huge divide may well be

opening up on this issue. 

 

Michael Kirby has                                                          will lead to a rise in both religious intolerance and

anti-religious hostility threatening secularism in Australia.

 

Many of us in CCL share this fear. If the churches do indeed push hard for the right to religious freedom

to be privileged over other human rights we are in for a difficult and likely very unpleasant and divisive

debate next year. 

 

It has never been so urgent to lift the campaign for an integrated charter of human rights for Australia. 

This will not be easy, but it will be a more constructive pathway towards defining and protecting

properly balanced rights than proceeding to deal with the right to religious freedom in isolation.

This will clearly be a major priority for us and many other civil society groups in 2020.

 

The Federal Government has now released the second exposure drafts of the Religious Freedom Bills.

 

Dr Lesley Lynch

Cont'd - Religious Discrimination Bill – trouble ahead?

The ALRC should confine its inquiry to issues not
resolved by that Bill, and should confine any

amendment recommendations to legislation other
than the Religious Discrimination Bill…. 

Where to now 

- Government directive to Australian Law Reform Commission

warned that this ‘unbalanced’ law

 
As a fiercely independent organisation, NSWCCL relies heavily on membership fees to fund our

activities. Become a civil liberties defender - join us today!

 

Join at nswccl.org.au.

JOIN NSWCCL 

https://www.alrc.gov.au/inquiry/review-into-the-framework-of-religious-exemptions-in-anti-discrimination-legislation/altered-terms-of-reference-29-august-2019/
https://www.theguardian.com/australia-news/2019/nov/11/religious-freedom-bill-will-sustain-nastiness-and-hostility-michael-kirby-warns
http://www.nswccl.org.au/join_ccl


In the next two weeks the Parliamentary Joint Committee on Intelligence and Security (PJCIS) will

release a hugely important report for Australian democracy following its inquiry into “the exercise of law

enforcement and intelligence powers on the freedom of the press”.   

 

 

This inquiry arose from the hostile media coverage and public furore generated by the Australian Federal

Police (AFP) public raids on the ABC and the home of a News Corp journalist in June.  Both raids were

connected to publication of articles relating to national security.

 

The police were looking for information that would reveal not only the journalists’ sources but also 

evidence of criminal activity by the journalists in relation to the publishing of these articles.  The AFP

planned to raid the Australian newspaper office the next day – but the furore around the ABC raid led

then to abandon this. 

 

The raids were correctly seen as an unprecedented and provocative strike against freedom of the media in

Australia.   They were clearly designed to send a dramatic warning to whistle-blowers and journalists.

Despite their unprecedented nature, the raids were not a surprise to NSWCCL.

 

They are the inevitable outcome of the decades of deliberate legislative activity by Australian

Governments to impose an ever-expanding veil of secrecy over an ever-widening range of government

activity, usually, but not always, on the basis of ‘national security’. The numerous new criminal offences

relating to secrecy carry serious penalties including lengthy imprisonment for unlawful disclosure.

 

Whistle-blowers and the media are the main targets for these laws.

 

At every point along this national security legislative journey, we and other civil society groups have

pointed out the disastrous implications of these laws for an effective free media and ultimately

democratic government in Australia. 

 

Mostly we failed to achieve significant changes - although ameliorating amendments were sometimes won

and, in some instances, included special ‘fixes’ to protect journalists. Even if well-intentioned, these

‘fixes’ have not provided journalists any surety of protection against being charged or convicted and

usually don’t cover whistle-blowers at all. 

 

 

The PJCIS has been asked to examine the impact of the police powers exercised in the raids on the media

and civil society and the broader issue ‘of balancing national security with the freedom of the press’.  No

easy task.

 

The terms of reference focus attention on changes to processes to give some protection to journalists –

e.g. around the issuing of warrants authorising police raids on journalists and access to their

communications or strengthening public interest defences for journalists. 

The PJCIS task 

The problem 

Government secrecy or
a free media?

https://www.aph.gov.au/Parliamentary_Business/Committees/Joint/Intelligence_and_Security/FreedomofthePress


While we have accepted such fixes in the past as better than nothing – they will not fix the fundamental

problem of the excessive veil of secrecy across government activity which is ultimately incompatible

with democracy. 

 

None of the fixes that we are likely to get will allow journalists to report on national security or

intelligence matters – no matter how serious the issue or how important to public interest – without

fear of prosecution with the possibility of a prison sentence. Few journalists will be willing to risk

imprisonment.

 

The situation for whistle - blowers is worse. Investigative journalism relating to government activity

that it wishes to keep secret, is highly dependent on whistle-blowers. The current protections provided

under the Public Interest Disclosure Act for whistle-blowers making public disclosures are far too

limited and virtually non-existent in relation to intelligence and national security matters. 

 

NSWCCL has repeatedly called for a thorough review of secrecy laws in line with recommendations of

the Australian Law reform Commission in 2010 with a view to significantly reducing criminal secrecy

offences to those matters which, if made public, would pose a genuine threat to public safety or

national security.

 

It is to be hoped the PJCIS goes further than ameliorating ‘fixes’ and addresses the core problem of

excessive government secrecy enforced by draconian laws.  To do so it would have to go beyond its

formal terms of reference - which would be unusual.

 

NSWCCL will continue to give support to journalists in their campaign to be protected from criminal

charges when acting responsibly in the public interest. We will also continue to advocate for support

and protection of whistle-blowers.  But most importantly we will continue to advocate a major rollback

of excessive and unnecessary secrecy laws in the interests of accountable government and the well-

being of Australian democracy.  

 

We will respond to the PJCIS report when it is released later this month.

 

Dr Lesley Lynch

Convenor National Security/Counter Terrorism

 

Cont'd - Government secrecy or a free media?

Confronting the toxic secrecy regime 

Read ABC chair Ita Buttrose’s full

address at the 2019 NSWCCL

Annual Dinner HERE.

 

Watch Ita's address HERE.

 

"Democracy dies in darkness."
- Ita Buttrose AO OBE, at the 2019 NSWCL Annual Dinner 

http://about.abc.net.au/speeches/abc-chair-keynote-address-to-the-new-south-wales-council-for-civil-liberties/
http://about.abc.net.au/speeches/abc-chair-keynote-address-to-the-new-south-wales-council-for-civil-liberties/
https://www.youtube.com/watch?v=gfU3KFxYgIo&feature=youtu.be
http://about.abc.net.au/speeches/abc-chair-keynote-address-to-the-new-south-wales-council-for-civil-liberties/
https://youtu.be/gfU3KFxYgIo
https://youtu.be/gfU3KFxYgIo
https://youtu.be/gfU3KFxYgIo


NSW Council for Civil Liberties welcomes Nicholas Cowdery AO QC as the 2019-20 President. Cowdery was

the Director of Public Prosecutions for New South Wales from 1994 to 2011, and served as President of

the International Association of Prosecutors from 1999 to 2005. Mr Cowdery was appointed a Member of

the Order of Australia in June 2003, and an Officer of the Order in June 2019 in recognition of his

distinguished service to the law, to the protection of human rights, to professional legal bodies, and to the

community.

Meet the 2019-20 NSWCCL Committee

Executive Committee Members 2019-2020 

We welcome Nick to the President's role and look forward to progressing our work and advocacy during

his term as President. We look forward to furthering our advocacy on civil liberties and human rights

issues with our new Committee and Executive over the coming year. NSWCCL depends on its members and

supporters. Information about becoming a member or joining an action group can be found at

nswccl.org.au. If you are already a member, you can further your support with a donation. Thank you to

all of our members and donors who make our work possible.

 

Pauline Wright

Jared Wilk

Josh Pallas
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The state's former top prosecutor has urged the

Berejiklian government to decriminalise the use and

possession of illicit drugs in NSW as the "first step"

towards full legalisation, as the Premier maintains her

opposition to overhauling drug policy to allow a pill

testing trial.

 

Nicholas Cowdery, QC, who was Director of Public

Prosecutions in NSW for 16 years, said "any coherent

government drug and alcohol policy must be based on

health and social foundations, not on the criminal law...

It is the only practical and principled way to proceed,

[and is] also in accordance with human rights," he said.

 

Mr Cowdery, who is now president of the NSW Council

for Civil Liberties, said "decriminalisation, in my view,

is just a first step" and the state should eventually move

to the "legalisation, regulation, control and taxation of

all drugs".

 

Prime Minister Scott Morrison has sparked a furore over

free speech by vowing to draft new laws to ban

protesters from boycotting companies, prompting claims

his "feverish" talk would curb the rights of all

Australians.

 

NSW Council for Civil Liberties president Nicholas

Cowdery said Mr Morrison's plan was "totally contrary"

to the right to freedom of expression and that existing

laws could deal with unruly conduct or assault."Large

issues such as climate change and protection of the

environment encourage strong responses by citizens

whose broader rights are affected." 

 

"The Prime Minister says that they will take their time to

get it right. No matter how long they take, they cannot

get right wanton infringement of the rights of

Australians."
 

NSW Council for Civil Liberties

PO Box A1386, Sydney South, NSW 1235, Australia

Keep up with NSW Council for Civil Liberties at nswccl.org.au, and on Twitter or Facebook

 

T H E  G U A R D I A N
M o b i l e  p h o n e  d e t e c t i o n

c a m e r a s ,  ' t h e r e ' s  n o  n e e d  t o
r e v e r s e  t h e  o n u s  o f  p r o o f '  -

N S W C C L ' s  S t e p h e n  B l a n k s
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Legislation that reverses onus of proof described as ‘a

dangerous precedent’. 

 

NSW courts could be flooded with tens of thousands of

cases every year if the NSW government moves ahead

with plans to roll out cameras that use artificial

intelligence to detect drivers using their mobile phones, a

parliamentary committee has warned.

 

The NSW Council of Civil Liberties’ Stephen Blanks said

there was no need to reverse the onus of proof if the

quality of the photographs was high enough to rule out

confusion about what was in a driver’s hand.
 

A B C  R A D I O ,  T H E  W O R L D  T O D A Y
A r e  ‘ s e c r e t  t r i a l s ’  h a p p e n i n g  i n
A u s t r a l i a  m o r e  t h a n  w e  t h i n k ?
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The mysterious case of a man imprisoned in the ACT

last year in a process which was hidden from the

public, is raising questions over whether more such

"secret trials" are taking place in Australia.

 

It is understood that the prisoner, given a pseudonym

of Alan Johns, was a former intelligence official, but

details about his crime and background have been

kept suppressed.

 

Interview with: Stephen Blanks, spokesperson, New

South Wales Council for Civil Liberties, Brian Toohey,

author and Michael Shoebridge, defence director,

Australian Strategic Policy Institute

 

Extracts from recent NSWCCL media coverage

S Y D N E Y  M O R N I N G  H E R A L D
N S W C C L  P r e s i d e n t  - M o r r i s o n ' s

p l a n " t o t a l l y  c o n t r a r y "  t o  t h e
r i g h t  t o  f r e e d o m  o f  e x p r e s s i o n
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http://www.nswccl.org.au/nswccl_in_the_media
http://www.nswccl.org.au/former_dpp_urges_drug_overhaul
http://www.nswccl.org.au/join_ccl
http://www.nswccl.org.au/_cases_challenging_mobile_phone_detection_cameras_could_clog_nsw_courts
http://www.nswccl.org.au/australia_s_secret_trials
http://www.nswccl.org.au/morrison_s_boycott_plan_sparks_free_speech_furore

