Submission of the New South Wales Council for Civil Libertiesto the
Senate Finance and Public Administration Committee Inquiry into the
Freedom of Information Amendment (Refor m) Bill 2009 and the
Information Commissioner Bill 2009

1. TheNSW Council for Civil Liberties

The New South Wales Council for Civil Liberties (OGs committed to
protecting and promoting civil liberties and hunraghts in Australia.

CCL is a non-government organisation in speciakatiative status with
the Economic and Social Council of the United Nadidoy resolution
2006/221 (21 July 2006).

CCL was established in 1963 and is one of Austsaleading human
rights and civil liberties organisations. Our asno secure the equal
rights of everyone in Australia and oppose any almusexcessive power
by the State against its people.

Overall Comments about the FOI Reforms

The CCL welcomes the opportunity to comment onFRileedom of
Information Amendment (Reform) Bill 2009 (FOIR Bilind the
Information Commissioner Bill 2009 (IC Bill).

TheFreedom of Information Act 198Zth) (FOI Act) was both the first
piece of freedom of information legislation intraeal in Australia and
the first in a Westminster system of governmenhcé&its introduction,
freedom of information legislation has been enaateall Australian
states and territories and in various overseasdiations including
Canada, New Zealand and the United Kingdom.

However, the history of freedom of information k&gtion in Australia
has been disappointing. Almost fourteen years @ingoAustralian Law
Reform Commission and the Administrative Review @ouundertook a
major review of the FOI Act and made over 100 recmmndations in
their report ‘Open Government: a review of the fatiEreedom of
Information Act 1982’. In particular, the ALRC cdnded that the FOI
Act suffered from the following deficiencies:

= There is no person or organisation responsibledieerseeing
the administration of the Act.

= The culture of some agencies is not as supporfitieeo
philosophy of open government and FOI as the Review
considers it should be.

= The conflict between the old 'secrecy regime' aecew
culture of openness represented by the FOI Achbabeen
resolved.

= FOI requests can develop into legalistic, adveraslacbntests.

= The cost of using the Act can be prohibitive fonso
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= The Act can be confusing for applicants and diffituuse.

= The exemption provisions are unclear, open to reifys
agencies and, because of their prominence, teonde¢ovhelm
the purpose of the Act.

= Records management, which is fundamental to the
effectiveness of the FOI Act, is not given sufiiicie
prominence.

= Current review mechanisms could be improved.

= There are uncertainties about the application & Act as
government agencies are corporatised.

= The interactions between the FOI Act and the Pgvact, and
the potential conflicts they give rise to, have loe¢n
adequately addresséd.

However, since the ALRC & ARC published their re@arl995, there has
not been any major overhaul of the FOI Act. Thd G@lierefore welcomes
the initiative to restructure the FOI Act and taimeto remedy the
deficiencies highlighted by the ALRC & ARC report.

The proposed changes to the FOI Act coincide widh feéview in a number
of the states. Tasmania, Western Australia, Vigt@ueensland and New
South Wales are all in the process of reviewing tfheedom of information
regimes. Of particular interest has been the Qalard government’s
comprehensive review of its FOI legislation. Theuiting report — the
Solomon Repoft- is, to date, the most far reaching and insiglufithese
reviews and provides a particularly valuable analysich the CCL has
drawn on in responding to the FOIR and IC Bills.

The CCL supports many of the changes containeladeifrOIR and IC Bills.
Accordingly, in this submission, CCL has choseraise some major issues
of principle rather than focusing on the technaetiail of many of the
proposed reforms.

3. Cultural Change

The central focus for change must be a major ghifte values and culture
among politicians and public administration offlsiaThe Solomon Report’s
comments on this aspect of reform is apposite:

History in Queensland, as in many other jurisdiophas proven
unambiguously that there is little point in legiste for access to
information if there is no ongoing political wilb tsupports its effects.
The corresponding public sector cultural responsesdministration

! ALRC & ARC, ALRC Report 77, ‘Open Government: AWew of the Federal
Freedom of Information Act 1982’, [2.12].

% FOI Independent Review Panghe Right to Information: Reviewing
Queensland’'s Freedom of Information AGQune 2008).



of FOI inevitably move to crush the original promisf open
government and, with it, accountability’.

This is not a new insight. The dilemma is alwag#/tio counter this
seemingly inherent flaw. The bills attempt to ddoy the creation of the
office of the Information Commissioner and the rotd-reedom of
Information Commissioner, with the task of fostgram ethos of openness
and overseeing decisions about the release of iaatérwill be important
that governments undertake other non-legislativasmes to address this
‘cultural issue’ including increasing the fundiniggining and statues of FOI
decision-makers within government agencies andrergsthat the
Information Commissioner is also given appropriateding. (We note that
the Second Reading Speech on the IC Bill accegséded.) It will also be
important that Ministers sending their departmemd agencies clear
instructions to the effect that the FOI regime stidae upheld and complied
with.

A last resort of a threatened official is to degtoo to conceal materials they
believe ought not to be released, or whose reld@sefear. The Senate
Committee should also consider adding provisiorthed=Ol Act which
make it an offence to conceal or destroy any rectodvoid disclosing
information pursuant to the FOI Att.

Recommendations:
1. That the Senate Committee reinforce the Ministecemments on
the need for sufficient funding and training to berovided to FOI
decision- makers within government departments agencies.

2. That the FOI Bill be amended to make it an offent®conceal or
destroy any records to avoid disclosing informatiparsuant to the
FOI Act.

4. Exemptionsand the Public Interest Test

One of the key aspects of the reforms containgdarbills is the changes to
Part Il of the FOI Act—changes which should begiropen up government
information. For example, proposed section 11/Asesthe starting point for
considering FOI requests so that there the genderls that documents
should be disclosed unless they are either (i) @xelmcuments; or (ii)
conditionally exempt documents and it is contraryhie public interest for
the documents to be disclosed. Other importamigésto this part of the
freedom of information legislation included in thifls are the introduction of

® Ibid, 2.

* See for example section 110 of freedom of Information Act 1942VA) which
makes it an offence to ‘conceal, destroy or disdsedocument or part of a
document...for the purpose of preventing an agenigleble to give access to that
document’



a list of public interest factors favouring disalos, the repeal of some
exemptions and the creation of a number of conuitiexamptions.

In 1996 as part of their review of the FOI Act, #thieRC and ARC concluded
that: “[tlhe exemption provisions are unclear, opgmisuse by agencies
and, because of their prominence, tend to overwliieénpurpose of the
Act”.5

The problem with absolute exemption provisionspewben they are clearly
expressed, is that they tend to be interpreted evidr-increasing scope. We
might usefully call this ‘exemption stretching’.h& principal counter in the
bills to exemption-stretching is the applicatiortlod public interest test.

Ideally, CCL believes that all of the exemptionsad in Part IV of the FOI
Act should be subject to the public interest téstorporating a single
overarching public interest test into all exempsiovould also provide greater
clarity, and foster a rethinking by government ages about the tension
between the public interest in disclosure and tveerns that are reflected in
exemptions.

It is true that in some cases it is obvious thatghblic interest supports
exemptions. But it should not be thought that pirstifies making the
exemptions absolute. For making all exemptiongestiho an overarching
public interest test delivers a symbolic benefidkimg it clear that the key
issue is not whether an exemption applies, but evttex balance of public
interest lies. To use a popular phrase, it sermdessage.

Schedule 2 of the FOI Act, which has remained nooless completely
untouched by the proposed reforms, should be sgnifly pared back. CCL
submits that the agencies currently listed in ttteedule should be required
to explain why their exclusion is warranted, and/wbnditional exemptions
and the public interest test would not protect doents which should be kept
confidential.

Recommendations:

3. That all exemptions in the FOI Act be made suttjéo an
overarching public interest test.

4. That schedule 2 of the FOI Act be reconsiderattaall agencies
that are listed (or whose documents are listed}jhe schedule should be
required to explain why the exclusion is warranted.

® ALRC & ARC, ‘Open Government' n 1, [2.12].



5. The Cabinet Documents Exemption
5.1. Rationale

The CCL believes that because we live in a reptatea democracy the
information the government holds about our socsbiyuld be available to
everyone in the society. This is based on thematefor representative
democracy—the government represents the citizemgei@ment officials are
our employees and servants. Their role existsdobenefit. Therefore, if
they claim ownership or rights to any informatiagichabout our society,
they are misled. They are confusing (forgettingy@jrtstatus as agents,
granted to them by citizens, who are in effectgtiecipals of this social
contract. The base point is the information acyuladllongs to us; the public.

Further, one of the major democratic values (ofvillees that support the
view that we ought to have a democracy) is thattlective knowledge and
experience of citizens far exceeds the knowledgeatgroup of public
servants and politicians can have. Decisions aaoglly should be open to
public criticism. To deny the people access todasis on which decisions
have been made is to frustrate this critical puepafsdemocracy.

5.2. Cabinet documents

Based on this rationale, the CCL believes therelshioe no blanket
exemptions for any class of documents, includingi@zt documents. Every
request should be subject to the single overarghirdjc interest test
mentioned earlier.

This is possible. It has been achieved in New Zehal@he Solomon repdrt
states New Zealand®fficial Information Act1982 has a default position for
release of all information, unless there is a g@as$on for keeping the
information secret which outweighs the public iestrto release the
information. Good reasons can include:

() Maintain the constitutional conventions for tte being which
protect...

(i) Collective and individual ministerial respoiity;
(i) The political neutrality of officials;

(iv) The confidentiality of advice tendered by Miers of the
Crown and officials, or

(g) Maintain the effective conduct of public affaihrough —

¢ ‘The effective operation of a representative democracy depends on the people being
able to scrutinise, discuss and contribute to government decision making. To do this,
they need information.” ALRC & ARC, ‘Open Government’, p. 12.

" at pp. 106-7



(i) The free and frank expression of opinions byetween or to
Ministers of the Crown [or members of an organisafior
officers and employees of any Department or orgdias in the
course of their duty. (s8)

Solomon quotes Helen Gregorczuk stating the psitd focus on

‘the consequences of revealing this particular @abinformation as
opposed to the Australian position which is a b&trdpproach of ‘this
is a Cabinet document and therefore it must be pk&fn

5.3. Why?

Public scrutiny of government action is of greapaortance, indeed it is a
crucial part of our electoral system, so great thatHigh Court has
recognised our system of government will not fumetivithout it®

One of the most important ways our government aescwdhat actions it will
take is through Cabinet meetings. Therefore Caldlaetiments are “the very
documents that would be of the greatest utilitggrutinising governments
and keeping them accountable to the voting pubfic.”

Information the government uses to decide whatrmetax to charge, how to
intercept refugee boats, how to care for mentélgefence personnel,
whether to fund public or private schools or howchour politicians (our
servants) are spending in allowances is canvasstisi forum.

The Australian Press Council’'s Executive Secretdagk Herman, has asked
“why should cabinet documents, regardless of thadject matter, be
automatically exempt from Freedom of Informatioh#® put forward the
example of the Welsh parliament, which in 2002tethpublishing its cabinet
minutes on the internet. He notes that there drergrounds under which
cabinet documents could be kept from publicationgkample, if revealing
the information would jeopardise security or invaa@esonal privacy. He
observed, “There are a number of other exemptidnshacould be relied
upon to withhold cabinet documents from the scdgeeedom of
Information without resorting to a universal exermpt The cabinet
exemption is unnecessary and should be remo¥ed.”

The APC support our recommendation that there shioeiino blanket
exemptions and there should be one test with tfeutlen disclosure, unless
it would on balance be against the public intetest.

8p. 107

® Coleman v Powef1994) 220 CLR 1

10 Australian Press Council, 21 August 2004 speecheloik R Herman, Executive
Secretary, p6 at www.presscouncil.org.au/pcsitédoptmi

'p. 6 above

122004 speech p. 1 and August 2008 article, p. 1



54. Thewrong purposive test

CCL believes there is a grave risk in a blanketcyadf refusing access to all
documents prepared for the ‘dominant purpose’ dfilg discussions. The
risk is that government members will use this ustjoeed class of
documents to hide controversial or unpopular pastgew from the public.

The only secrecy there should be around Cabinetrdents is that which is
absolutely imperative for the maintenance of effectiemocratic
government; that is, supporting the Westminstetesysf collective
ministerial responsibility. The test should be wtiet harm or benefit to
ministerial collective responsibility will be andhat other public benefit
there will be, if the material is released, not tyxarpose the document was
produced for. The restrictions should be limitedhis consideration, not
allowed to carve out the most important documertitelvcan inform the
public how the government is running our country.

The ‘dominant purpose’ test put forward in the s2glgd amendments, while
purposive, focuses on the wrong purpose.

CCL submits that there will be significant publiertefit from release of some
Cabinet material that does outweigh the potentatt) and this is too
important to our system of government and an inafmitizenry to use a fire
blanket approach of keeping all Cabinet documesttses.

Recommendations:

5. If Cabinet documents are to be singled out feceecy, it should
only be if disclosure would, on balance, be contydo the public
interest. One of the factors contrary to the pubiiderest could be if
release of the information would compromise the lective ministerial
responsibility of Cabinet.

6. Only documents created for the purpose of sulsius to cabinet
should be subject to this Freedom of Informatiorste

7. For all other documents Cabinet looks at, it@lld not be necessary
to submit a Freedom of Information application. Tleshould be
released to the public proactively by Cabinet.

6. Other Exemptions

6.1. The ALRC/ARC Recommendations

CCL notes that in their 1996 report, the ALRC ariRiGAconcluded that
sections 38 (secrecy provisions exemption), 438e@ech documents
exemption) and 44 (national economy exemption) shbe repealed as these
documents would be covered by other existing exemgt® We are happy

to see that it is proposed to replace sectionsatdh44 with new sections 47

13 ALRC & ARC, above n1,[9.28] and [11.3-4].



H & J, making the exemptions conditional. Howewearction 38 remains an
absolute exemption. CCL urges the Committee tomeaend that these
exemptions (and all other existing exemptions)rimenhed down to ensure
that they do not continue to dominate the operatiaihe FOI Act.

Recommendation:
8 That section 38 of the FOI Act be repealed.

6.2 Exclusion of I ntelligence Agency Documents

Under section 4 of the FOI Act a number of govemnimdies are included
in the definition of a ‘prescribed authority’ peeptan apply to in order to
access their information.

However, section 7(1) exempts some people and didied in Schedule 2,
Part 1, Division 1.

As well, under section 7(1A), parts of the Departitedf Defence called
Defence Imagery and Geospatial Organisation, tHerige Intelligence
Organisation and the Defence Signals Directoraeat be considered part
of the Department of Defence and will not be amagen their own right
and therefore will continue to exist outside tlegislation.

This means any document these bodies hold wilbeaipen to any requests
to reveal information, regardless of the conterthee documents, nor will
they be subject to any proactive release undeittis

The CCL believes these restrictions are unnecessalghould be removed.

As before, a better position would be if all docuntseheld by the government
were subject to the one test of whether it is eaghblic interest to release
them, and a factor weighing against release Isifnational security of
Australia would be threatened. This would balanmtgeting Australia’s
security from being undermined and at the same téspect our system of
representative democracy, which at a basic levalnsi¢he information the
government holds already belongs to all applicantter the FOI laws in the
first place.

Recommendations:

9. That all exemptions contained in the FOI Act Ibeade subject to the
public interest test.

10. That in particular the provisions which excludsdl ‘intelligence
agency documents’ from the operation of the FOI Am made subject
to the public interest test.



7. Oversight and Accountability

CCL believes that the lack of an independent waigrahd champion of the
Commonwealth freedom of information legislation lidraging the

continuing culture of secrecy and suspicion of apgmp government
information to the public has had a deleteriousafbn the operation of the
FOI Act. CCL therefore strongly supports the a@abf an Information
Commissioner with a wide range of advocacy, ingastiry, monitoring,
training, and advisory responsibilities under ti@ Fegislation. CCL also
supports the structure of the office of the Infotima Commissioner
contained in the bills. Placing the Information Quissioner at the head with
two deputies who are respectively responsible F &d privacy functions
should ensure improved consistency and managerhémgse regimes
without compromising the fact that these regimesiiormed by principles
that can come into conflict, so that each needparate advocate. However,
there is a risk that without adequate funding that ambitious new office of
the Information Commissioner will flounder and C€@lpeats that the key to
its success lies in ensuring that it is given appate political support and
resources to fulfil each of the vital areas ofwtsrk.

The Government has suggested that Information Cssiamer reviews
would be faster, less adversarial and more infothread the procedures of the
Administrative Appeal Tribunal (AAT). Giving the@flormation
Commissioner the power to make determinations nsygve him/her a
higher profile and status within the FOI regimeowgver, in cases where
there is going to be a further appeal to the AAE, tbtal time involved may
be considerable. It is true that the Bill proposesection 55 that IC reviews
should be ‘as timely as is possible’. Howeverdwing the Solomon
Report, CCL proposes that the IC should be givew@ing days to
conduct preliminary enquiries and a further 40 virggldays to make a
determinatiort’ CCL submits that it is no more unreasonableHer
Information Commissioner to be subject to specifiste periods for making
preliminary enquiries and then a determinationn ttoat initial FOI decisions
and internal reviews to be subject to time limits.

Recommendation:

11. That the proposed Part VII of the FOI Act be amded to specify that
the IC has 20 working days to conduct preliminargauiries and a
further 40 working days to make a determination.

8. Processing | ssues and Charges

CCL wishes to briefly raise two issues about trecpssing of FOI requests.

One of the most common complaints about the freeafoimformation
legislation is the delays that people experiencernwhaking requests for
government information. For example, althoughRg Annual report

14 Solomon report, p. 253.



2007-8 records that 67.89% of requests are detitizvthe statutory time
period (30 days), 14.91% took over 90 days to begssed. This figure gets
significantly worse when one considers the positar~Ol requests for non-
personal information: fewer than half of these &thiequests were processed
within the statutory time period, and 27.9% tooleo90 days to proce$%

The situation improved, it is true, in the subsequear; but still 10.34% of
‘other’ requests took more than 30 days.

While CCL believes that the creation of an indemmadvatchdog in the
shape of the Information Commissioner should goesaray to ameliorating
delays in the system, CCL is concerned that thedBdn the other hand,
opening up the way for agencies to extend the kimiés for processing
requests. Under proposed section 15AB an agenBlroster can seek an
extension of time from the Information Commissiondren dealing with
complex or voluminous requests. There is no requént that the
Information Commissioner or the agency or Minigtave to consult with the
applicant when seeking such an extension.

Further, proposed section 15AC appears to alloagamcy or Minister to
ask the Information Commissioner to extend the fimé for any reason
even if the time limit has already expired andriéguest would otherwise be
assumed to be a ‘deemed refusal decision’ (seepeasubsection
15AB(4)). There is also no requirement under 158Bthe IC or agency to
consult an applicant in making such a request.

Recommendations:

12.  That proposed section 15AB be amended so tha@plicant must
be consulted about any request to the IC to extémel time limit if
the agency considers that the request is complexauminous.

13.  That proposed subsections 15AC (4) and (5) &leteéd, or at the
very least amended so that an applicant must bestted if an
agency applies for an extension of time pursuantlds provision.

The second issue that CCL would like to raise gpeet of the processing of
FOI requests is the issue of processing chargetsmAs, agencies have
imposed fees completely out of kilter with the amioof documents actually
provided to an applicant. Indeed applicants haveamasions been charged
several hundred dollars in cases where they detuiadly receive any
documents at all (because the agency concludethhdbcuments are
exempt). This process is unfair and at times be& a deterrent to
individuals making requests under the FOI Act.

The Bill makes some improvements to the chargedeewithat will be
imposed on future FOI requests, limiting them faroeluction costs and
‘specific incidental costs’. ‘Incidental costs’,\wwever, lacks a definition.

!> Department of Prime Minister and Cabirfe@l Annual Report 2007;R..25].
6 FOI Annual Report 2008-9 Appendix C.

10



Recommendation:
14.  That the FOI Act be amended so that it is madain that incidental

costs do not entitle and agency to charge for thed taken to
process an application .
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Summary of CCL Recommendations:

1. That the Senate Committee reinforce the Minissecomments on
the need for sufficient funding and training to berovided to FOI decision-
makers within government departments and agencies.

2. That the FOI Bill be amended to make it an offemto conceal or
destroy any records to avoid disclosing informatiparsuant to the FOI
Act.

3. That all exemptions in the FOI Act be made sutfjéo an
overarching public interest test.

4, That schedule 2 be reconsidered and all agentied are listed (or
whose documents are listed) in the schedule shdagdequired to explain
why the exclusion is warranted.

5. If Cabinet documents are to be singled out feceecy, it should
only be if disclosure would, on balance, be contydo the public interest.
One of the factors contrary to the public interestuld be if release of the
information would compromise the collective minisi& responsibility of
Cabinet.

6. Only documents created for the purpose of sulsias to cabinet
should be subject to this Freedom of Informatiorste

7. For all other documents Cabinet looks at, ita@lid not be necessary
to submit a Freedom of Information application. Tgeshould be released to
the public proactively by Cabinet

8 That section 38 of the FOI Act be repealed.

9. That all exemptions contained in the FOI Act lbeade subject to the
public interest test.

10.  That in particular the provisions which excluddl ‘intelligence
agency documents’ from the operation of the FOI Am made subject to
the public interest test.

11.  That the proposed Part VIl of the FOI Act be amded to specify
that the IC has 20 working days to conduct prelinay enquiries and a
further 40 working days to make a determination.

12.  That proposed section 15AB be amended so tha@plicant must

be consulted about any request to the IC to extémeltime limit if the
agency considers that the request is complex ouwmthous.
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13. That proposed subsections 15AC(4) and (5) &letéd, or at the
very least amended so that an applicant must bestdied if an agency
applies for an extension of time pursuant to thisopision.

14. That the FOI Act be amended so that it is maudain that incidental

costs do not entitle and agency to charge for thed taken to process an
application.
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