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The New South Wales Council for Civil Liberties (OGs one of Australia’s leading human
rights and civil liberties organisations. Founded 963, NSWCCL is a non-political, non-
religious and non-sectarian organisation that chanspthe rights of all to express their
views and beliefs without suppression. To this g#r@dNSWCCL attempts to influence public
debate and government policy on a range of hunggutsrissues by preparing submissions to
parliament and other relevant bodies.

CCL is grateful for the opportunity to lodge a latéomission to the Inquiry. If the Inquiry
Committee would like us to make a submission irsperwe would be glad to do so.

‘The claim that if you want security you must give up liberty has become a
mainstay of the revolt against freedom. But nothing is less true. There is, of
course, no absolute security in life. But what security can be attained depends on
our own watchfulness, enforced by institutions to help us watch —i.e. by
democratic institutions which are devised to enable the herd to watch, and to
judge the watch dogs’. (Karl Popper, The Open Society and Its Enemies: Volume
One, Routledge Publishers, London, page 355, ISBN 041523731).

Introduction

In recent years Australia has in unprecedented wtgected the interest of terrorists and there are
now citizens born in Australia who are attractethidea of performing terrorist actions here.reHe
is not the place to examine why this has come a2t acknowledges that the threat of mass
murder requires our response to concentrate oprévention of the crime, not just on its detection
and punishment.

Although terrorism has been a problem for hund#dears, the Twin Tours attack in New York and
the London and Bali bombings led to the passagegvéat deal of legislation which might have been
justified if the problem, like a war, could be egfel to be concluded in a few years. Howeves, it i
plain—indeed, it was always plain— that terrorismot going away. Included in the laws are
measures which reduce civil liberties, and othérkvplace liberties under serious threat. lirset

to consider which of the laws we have passed shmakkpt, which modified, and which should be
repealed.

The need for a Bill of Rights

Since the events of 11 September 2001, democrati@ments across the world have passed
legislation to combat the threat of terrorism atlecand abroad. Australian legislation is a paldicu
threat to freedom, for in all other democratic gdictions the legislation is open to judicial ravie
with respect to a Bill of Rights.

For example, in the UK the House of Lords found tha indefinite detention of foreign nationals
without trial under thénti-terrorism, Crime and Security Act 2001 is a breach of the European
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Convention of Human Rights. The Canadian Supreme Court has struck downasitesjislation that
authorised the non-reviewable indefinite detentibnon-citizens for security reasons.

Without a Bill of Rights, the courts in Australiseaunable to protect people in this way from laws
that violate fundamental principles of internatibhaman rights law; that expose Australians and
aliens to risks to their liberties.

The anti-terrorism legislation is not balanced.

It is easy to make such a comment about the lawsestion, and easy to respond that all the
measures are balanced. If this part of the dismuss not to merely reflect intuition or subjeaiv
assessment, an account is needed of what balascing

The distinguished philosophers Tom L. BeauchampJamdes F. Childres give the following account
of the right way to deal with conflicts betweenibgsinciples.

i. Better reasons can be given for acting on therading norm than on the infringed norm.

ii. The moral objective justifying the infringememust have a realistic prospect of achievement.
iii. The infringement is necessary in that no nligrareferable alternative actions can be substiut
iv. The infringement must be the least possiblerigement, commensurate with achieving the
primary good of the action.

v. The agent must seek to minimize any negatifecef of the infringement.

vi. The agent must act impartially in regard ticadflected parties; that is, the agent’s decisiarsim
not be influenced by morally irrelevant informatiabout any party.

A decision or a piece of legislation which dealswéa conflict of basic principles or rights couats
balanced only if it meets all of these requirements

These conditions appear obvious and non-contr@lgrdtvery counter-terrorism law ought to meet
these criteria. However, serious public discussidthe legislation has been (for the most part)
limited to the first and third.

Some preliminary discussion is in order.
Criterion i. CCL accepts accept that value oflthes of persons is a more important norm than that

of liberty. There are however many who have arghadliberty is worth dying for. It has cost many
lives to establish and to defend the liberties Whitese laws have reduced. It is also to be

LA & others v Secretary of State for the Home Department [2004] UKHL 56.
2 Charkaoui v Canada (2007) SCC 9.

3 Tom L. Beauchamp and James F. Childres, Principles of Biomedical Ethics, Fifth
Edition, Oxford University Press 2001
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remembered that the liberties and rights which #alisfs counter-terrorism legislation reduces dre o
great importance in protecting a country from tynanin that way, they also protect lives.
Weakening them threatens to reduce the public &ppseon of their importance. Deriding them in
political debate is irresponsible.

There is a further the risk that in the hands faftare government or police force, the powers grdnt
in the legislation will be used to conceal wrongudpihat is costing lives. We need to be carefidni
in asserting that the laws are justif@pliciter because lives matter more than liberty.

Criterion ii. If the aim of the legislation is fyevent terrorist action in Australia, then it & n
achievable, and the second condition is not matreNplausibly, the aim is to reduce likelihood of a
terrorist attack. Itis not obvious that it wibdhis. The more people that are unjustly confitted

their homes, for example, (or the more people wiadlzought to be unjustly confined to their homes),
the more passions will be aroused. Experienceoithdrn Ireland with the use of such powers as
preventative detention against the Irish Republiany was that it was counter-productive.

iii. This principle is infringed by many of the wers the legislation has granted. Existing povweers
be used to achieve the ends for which it is supptsst this legislation is needed.

iv. The requirement that the legislation invollae teast possible infringement of civil rights whis
commensurate with its goals being met is cleartymet.

v. There are other safeguards which should bedadfdde laws are to be retained.

vi. We make no comment about this. The prindglmainly intended to exclude self-interested
choices.

If the above brief remarks on principles ii andhiply to any measure, the measure should be
repealed. If the conditions are, after all, met,the comments on principles iv. and v. are cdytée
measure should be modified.

Developments over time

It is important that measures that are only justifio protect from mass murder are not used against
lesser threats—in relation to drug offences fomaia. In the case of telecommunications
interception legislation—which is outside the scopéhe present inquiry—the pattern has been to
steadily increase the scope of the powers grantedlice, and to add to the organisations that
possess the powers.

It is important that the measures that are takgudtect us from mass murder do not increase the
threat of mass murder by creating bitterness aglthfgs of rejection.

And it is vital that measures that were thoughtequstified as temporary in the face of an immiedia
threat are revised now it is plain that the threaot going to go away any time soon.
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The definition of ‘terrorist act’.

In the Council for Civil Liberty’s views, the deftion of ‘terrorist act’ is too wide, and should be
narrowed. We are aware that an effort has beer teachpture only genuine terrorist activity; dut i
is our view that that definition should be changadjiew of the potentially oppressive powers that
are created by it.

1. Foreign governments.

The definition presupposes that violent action agjafioreign governments is always wrong. The
definition includes just wars, and just revolutipnactions against tyrannical governments. Such
actions may not be ‘advocacy, protest, dissemdauwstrial action’.

An extended critique of the definition was providedPatrick Emerton, in his submission to
the Sheller Committee. Parts of that submissierreproduced in the Appendix to this
submission. To his examples above we may addtlming: the bombing of civilian areas
by national air forces with the intention to ped&@&nemies to surrender such as the fire
bombing of Dresden and Tokyo, the atomic bombingliodshima and Nagasaki, and the
shock and awe tactics used at the start of thewead The overthrow of dictators has rarely
been achieved without bloodshed.

The point is that violent action in the pursuitpalitical ends is sometimes justified and
sometimes open to debdteéNothing has been done, so far, to fix this probte definition.

It is important, for while it is there, combinedtivdivision 102, it makes possible the
banning of any organisation—the RSL or the Lib&aity for example, that praises a violent
tactic. While it is there, it encourages the dersation of refugees and their indefinite
detention.

The point is not that in some future time the Ladd?arty or the RSL might be banned. Itis
unlikely that the Attorney General, the Executiveu@cil and both houses of parliament
would all accept such a proposition. It is thaevien the Liberal Party is caught by this

*It may of course be argued whether they were ufipgtand that they were terrorist acts.
But that is not the point.

5 >“Whether the Kurdish people have a right to setiedmination under international law is

an open question. However, the international lagvihereasingly come to recognise the
legitimacy of the struggle of peoples for liberatim use all means, including armed struggle.
While this does not justify violence which breaks tules that apply to armed conflicts of
this nature or other violations of human rightglaes acknowledge and reflect the
complexity of political violence and the fundamdmtaportance of respect for the rule of
law.” Parliamentary Joint Committee (Commonweatth)intelligence and Security, quoted

in the Sheller Report, p.19.



NSW Council for Civil Liberties Inc.

NSWCCL

definition, the way is open for smaller, but innogerganisations to be affected. All that
would be needed is a programme of demonisatiorhb€elieve that his is fanciful is to ignore
the history of the twentieth century—to ignore jigs®cCarthy for example.

The definition should be amended to exclude actiaksn against legitimate military targets in war;
and to exclude actions taken against governmeatstigage in torture or murder, which execute or
incarcerate persons without trial, or which brdaklaws of war. Should those actions themselves
break the laws of war, or should there be planmngustralia for actions which break the laws of
war, the persons should be charged under the aggefaws; not detained for prevention purposes.

2. Destroying property in Australia.

Precautions which are designed to protect the palgiainst acts of arbitrary mass murder should not
be available merely to protect property or eledr@ystems. Extreme measures are for extreme
circumstances.

Criminal actions that damage property or electreggtems but do not threaten persons should be
excluded from the definition, so that only actiohat harm persons or are intended to harm persons
should count as terrorist actions. Wrong as sucharty damage is, it is not properly seen as
terrorism. Even when (as section three requites)rtention is to intimidate a section of the pabl

in support of a political, religious or ideologigause, and the act is not advocacy, protest,rdisse
industrial action, the situation should be deathwinder ordinary laws.

Accordingly, if the emergency powers granted bys¢hacts are to continue, the definition should be
amended so that only actions which threaten orlte&e count as terrorist acts.

Preventative detention orders

Preventative detention orders may be obtainedrditheise of the provisions of the Criminal Code
Act 1995 (Cmth) (the criminal code) or one of tlaegllel state acts. This submission confinesfitsel
to the criminal code and the Terrorism (Police PajvAct 2002 (NSW) (the NSW act). We deal
principally with the NSW act.

The erosion of civil liberties.

The Criminal Code permits a person to be held witletvarge for 48 hours; and Part 2A of the NSW
act permits a person to be held in detention, tviorweeks at a time.

At the end of that time, and despite section 26Kafi (7) only the libertarian views of a judge
prevent the person from being held for a furthey weeks. Recent High Court cases do not
encourage the view that judges can be relied updevour liberty.

The evidence against detainees may (and undoubtéijiype kept secret from them, even though the
detention order must include a summary of the resfwr the detention. It can be made impossible
for innocent persons to defend themselves sucdbssfu
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b. The standard of evidence required is too lowe ourts are expected to send people to jail®n th
basis of merest (rational) suspicion.

c. Of further concern is that contact with anogherson, including one’s lawyer, may only take place

if it is conducted in such a way that the contant] the content and meaning of the communication
that takes place during the contact, can be effggtmonitored by a police officer exercising

authority under the preventative detention ordéthadugh evidence gained from lawyer/client
conversations are not admissible in legal procegithey do mark a severe imposition on an accused
person’s freedom to consult with their legal reprgative. In addition, they increase the oppressiv
nature of the detention as the accused is prodifiiten conducting private conversations with
anybody outside their place of detention.

d. The draconian nature of preventative deterdrders is exacerbated by the extremely wide net

that it casts in relation to the people that maguigiect to them. A subject need not be suspedted o
planning or preparing for such an act, but mayeiadtbe a person who merely has evidence or access
to or control over or some connection with evideredating to a terrorist act, that is sought to be
preserved. This means that a person with no kn@eled all of a terrorist act which has occurred can
be detained pursuant to these provisions. Thistata of affairs that is completely inconsisterthw

all notions of liberal democracy and the rule of.la

e. The powers granted are open to substantiaeisiihey could be used by a government against
its political opponents—say by arranging for theesr of a prominent member “by mistake”, during
an election campaign. They can be misused bygseltbrough ignorance, prejudice or malice.
They may be used to silence or to discredit crititss also possible that individuals, actingnfro
malice, will give police false information aboutrarist plots.

It might be responded that it is unlikely that the would be misused. But again this is to ignore
history. It is to forget that in the aftermathaoferrorist attack, authorities will be tendingpnic,

and also prone to pressure to be seen to do sargetNior should we forget the mistreatment of Dr
Mohamed Haneef.

But the greatest likelihood is the simple mistaker example, there might be two John Smiths in
your apartment building, and you are detained atstdf the correct one. Or ‘a member of your
family innocently calls the mobile phone numbeagferson who runs a dog-walking business
regularly for a number of months - a person whaoleag to be suspected by authorities of being a
terrorist. That family member is then locked upti@o weeks due to ‘reasonable suspicion’ arising
from regular contact with a suspected terrorist.heré would be no realistic opportunity to challenge

6 The record of police forces in Australia is too chequered for these things to be ruled
out.
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the detention [in either cas€].’
Preventative detention is contrary to internationallaw.

Article 9 of the International Covenant on Civil dRolitical Rights (ICCPR) requires that ‘1. Every
one has the right to liberty and security of pershio one shall be subject to arbitrary arrest or
detention....2. Anyone who is arrested shall bermgx, at the time of the arrest, of the reason for
his arrest and shall be promptly informed of angrglks against him.’

That law was enacted partly to limit countries’pesses to terrorism. Countries which devised and
signed them were under more threat than Australiew.

When the Senate Legal and Constitutional Affairsn@uottee was inquiring into what was
then proposed as the Criminal Code provisions, éoindgé, the Hon. Alastair Nicholson
AO RFD QC argued that in international law it makeddifference whether detention is for
punitive or preventative purposes. Accordinghyer alia, everyone has the right to be tried
in his presence and to defend himself if persami@ugh legal assistance of his own
choosing. (14.3.d). Everyone has the right to emarar have examined the withesses
against him. (14.3.e) Everyone shall have thietigg have his conviction and sentence
reviewed by a higher tribunal according to law §)4.

These provisions were established in the ligheobrist threats to France by dissidents from
its colonies and to England by the Irish Republidamy and its offshoots. Both countries
adhered to them in spite of terrorist attacks.

Article 4: derogation.

The ICCPR was developed in the knowledge thatstateild wish to infringe these rights in
order to guarantee security. There is accordinggf-aut clause in the ICCPR that allows
derogation in times of national emergency. Thablétis limited to times of national
emergency which threaten the life of the nationeresuch an emergency is officially
proclaimed. Despite the current threats of testa@itack, no such proclamation exists,
because there is no threat to the life of the natio

The Human Rights Committee explains. ‘...if so-@dlpreventative detention is used, for
reasons of public security, it must be controllgdhiese same provisions, i.e. it must not be
arbitrary, and it must be based on grounds andegtoes established by law (para. 10,
information of the reasons must be given (paran@)court control of the detention must be

7 Both examples come from a press release by the former President of the Human Rights
and Equal Opportunity Commission, made during debate on the Commonwealth
legislation.

® of the Victorian Supreme Court, of the Federal €ofiAustralia, Former Chief Justice of
the Family Court, and Judge Advocate General ofllrsralian Defence Forces
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available (para. 4) aswell as compensation in the case of a breach (para. 5).”° (Emphasis
added.)

Constitutional problems

Preventative detention orders raise serious lagedtgpns not only because of their affront to civil
liberties and to international law, but also beeagistheir erosion of the separation of powers and
judicial integrity that lie at the heart of theeuwf law and the democratic system of this country.

The Australian Constitution makes the adjudicatiod punishment of criminal guilt the exclusive
domain of the judiciary. This principle is enshdna the judgement of Brennan CJ, Deane and
Dawson J in Chu Kheng Lim v Minister for Immigrati¢1992) 176 CLR 1 at 27:
[T] he involuntary detention of a citizen in custody by the State is penal or punitivein
character and, under our system of government, exists only as an incident of the
exclusively judicial function of adjudging and punishing criminal guilt

Yet a person can be subject to a control orderergntative detention order even though they have
not committed any offence. Indeed, the measuredesigned to deal with situations where there is
insufficient evidence to charge a person with etral offence.

The separation of powers and judicial integrity @necial elements of the rule of law. They ensure
that each individual is treated equally beforeltive Preventative detention and control orders by
their design and effect work to undermine this gipte of equality and neutrality of the law. They
confer non-judicial powers on courts, which remo&rsmportant constitutional safeguard.

The fact that preventative detention orders havesodar been used is an indication that they are
unnecessary, at least in preventing a terrorist act

And worse, decisions made in relation to preveveatietention orders are not reviewable on the
ground of natural justice or procedural fairnesdaurthe Administrative Decisions Act.

A Public Interest Monitor

CCL supports the involvement of a Public Interestniior, and recommends that the Federal
Government and the other states follow the exangilédse Queensland and Victorian Governments
in this respect. The Queensland Monitor has tippat of both sides of politics, and plays a useful
role in ensuring that the interests of personsesttep of terrorist acts are properly representeid.
unacceptable that the liberties of a person magsteicted in a hearing in which that person is not
able to see and challenge all the crucial evidetfcdose situations are to be permitted, thermukh
be present at the hearing a qualified barristen thié role of defending the interests of the person
with power to make submissions and with acces$ tf the evidence. A Public Interest Monitor or

®Quoted by The Hon. Alastair Nicholson AO RFD QGlen their submission to the Senate
Legal and Constitutional Committee in relationhe Federal Bill.
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the Ombudsman should be present for every courirfieaf preventative detention cases.

The following material concentrates on the Terrar{®olice Powers) Act 2002 (NSW); but much of
it is also relevant to the Criminal Code Act 19¢%H).

Recommendations for Amendment: Part 2A.
If the Part is to be retained, then a substantiailver of changes should be made.

Section 26A

Subsection (a). Itis of importance that the dhijgto prevent aimmminent terrorist attack. The only
arguments adduced publicly, whether in news media the Senate hearings into the various
Commonwealth Acts, suppose that the powers aresdgedorevent an attack which is due to take
placewithin a few hours. Were it further off, there would be plenty ah@ for the ordinary processes
of the law to take effect. Since the principalmaif this Part is t@xtend the time that a person can
be held from 48 hours under the Commonwealth cporeding Act to two weeks, a different
justification of it is called for.

Section 26D

Subsection 1. Again, an action which is not expeéor 14 days is not imminent. This is not a mere
matter of words. An action that is as much asa@faway can be prevented by the use of existing
laws. If a sufficient case can be made for thig &aall, the powers granted should be limited to
detention for 48 hours, with no possibility of reva.

Paragraph (1)(a). The standard of evidence itotwo Grounds for suspicion may be no more than
an occasional meeting between two people, one ofinik under suspicion because of occasional
meetings with a known conspirator. Innocent peapéegoing to be caught by this legislation.

Section 26K

Subsection (2). The period of 14 days is uttenjustified. For a person to be held so long, witho
charge, without the opportunity to seek bail, andome (probably most) cases not knowing the
evidence on which the decision to detain them se8ais intolerable.

Subsection (7). There are significant logical peats with the notion of ‘the same terrorist act'amh
we are discussing future plans. While there igliffaculty with the application of this expressiom
past actions, it is logically impossible to indivate merely possible future ones. That is, it is
impossible to develop clear criteria to determideewone is referring to two actions and when there
is only one, referred to by different descriptions.

Subsection (7) attempts to deal with this problé&appose though that it is alleged that a conspirac
has taken place for a bridge to be bombed, somédag next two months. Using the criteria in, (7)
61 separate actions are planned. The same pigdanriing could thus be used to repeatedly detain a
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person. Thus the intention of subsection (5) wdnddrustrated.

Similarly, while paragraph (7)(b) attempts to addréhe problem, it leaves the reference of the term
‘the act’ obscure.

The CCL accepts that it is better to have suclaasd included than to ignore the problem.
Nevertheless, the impossibility of obviating thelem is a reason for preventing repeated detention
No matter what phrasing is used, with a compliadgg, the power can be misused.

Section 26M

The section requires that the police officer detajra person must apply for the revocation of
preventative detention if the officer is satisfibdt the grounds on which the order was made have
ceased to exist. There is however no sanctioiveothat “must” significance. There should be a
severe penalty for failing to produce evidence tehonstrates a detainee’s innocence.

The case of the Guildford six in England illusteatee point. The six were held in detention, and i
the course of the detention police extracted fedtsdessions. A piece of evidence that confirmed th
alibi of one of the six was concealed. As a resdtspent a number of years in jail, until thedewice
was brought to light.

Subsection (3). This section prevents the detdhoae applying a first time to have a preventative
detention order set aside unless the person retsdnedence to present. This is unreasonably
restrictive. It is desirable, for instance, thatesson can include in an appeal a demonstratibiasf
legal mistake or unreasonable assumptions andmegsboy the first judge.

In the case of a mistaken or malicious applicatintine court, where a police officer has a greater
interest in concealing their evidence from the idet, effort will be made to discourage the court
from revealing details of what is alleged.

In a case where under section 260 a court hasetbaidthe initial hearing to admit hearsay evidence
a detainee or his lawyers should be entitled dusimgpplication for revocation of an order to cross
examine the original provider of the evidence.

The section guarantees that the court orders wifiden as unfair. It will foster disrespect far tdw.

Subsection (4). This subsection limits furtherlagpions for review. It should instead be madaipl
that there is an appeal to superior courts botthemerits of the case and on the interpretatichef
law.

In a normal appeal situation, where a person has fmind guilty beyond reasonable doubt in a trial
with all the usual safeguards and a prisoner hhawested the standard appeal process, it is redsonab
to refuse to reopen the case unless fresh evidexbeen discovered or there are changes in tak leg
situation (e.g. in judgements by the High Court).
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This however is far from the case with preventatiegention. A person who resists the detention
order at the initial court hearing is not in a piesi to know the significance of already adducesida
Indeed, the detainee may not be told what facte baen adduced.

Section 26N Prohibited contact orders.

Subsections (4) and (6), and cf. 26Y(3) and 26Zf)w is a person who is denied knowledge that a
prohibited contact order has been made able toted®kve it revoked?

Subsection (7). As in the case of subsection 26Mii2)absence of a penalty here is striking—and
without justification. A police officer who fail® take this action should be liable to a penditym
to three years imprisonment.

Section 260 Rules of evidence.

Subsection (2). This subsection imposes a nevdatdrof evidence. The court is to take into
account ‘any evidence or information that the Caortsiders credible or trustworthy in the
circumstances, and, in that regard, is not boungrimgiples or rules governing the admission of
evidence.” Presumably it is to be read with sutiee@6D(1), which requires that there be
reasonable grounds to suspect the person against wietention order is sought.

The interpretation of this is unclear, and willdenatter for decision. For a start, it appeatseto
pragmatically self-contradictory. Any judge théeanpts to follow it is following a rule or creatjra
rule.

There are likely to be lengthy delays while thert®determine what the new standard is.

The point of the existing rules is that they exel@didence which is not credible or trustworthyr F
example, courts will have to determine whether $gaevidence can be credible. The major reason
for the normal restriction on hearsay evidenceaegigely that it is not trustworthy. This is both
because of the likelihood of errors being made wherevidence is explained to the court, and
because cross-examination and questioning by tine ace rendered impossible.

What is added by the words ‘in the circumstancels/fdence that is not credible is not made credible
by circumstances.

This section should be repealed. The court shioelldound by the usual rules of evidence.
Section 26P. Restrictions on publication.
This section excludes the public from all procegdiim relation to preventative detention ordets. |

allows the Court to suppress publication of parmlbof the proceedings; and disclosure is sulifeet
penalty of imprisonment for up to five years.
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These restrictions, though understandable, makeathid exposure of misuse impossible. There are
risks involved, not only to innocent detainees, dgb, as argued above, of threats to democracy.

Substantial safeguards therefore should be intexiuc

(i) The Ombudsman should be empowered to and rdjtorinvestigatevery application and every
granting of a preventative detention order. Fagvary case a person’s civil rights have been
infringed. Even if the infringement were justifigdwould still be the case that the rights wolbéd
infringed.

(ii) A Public Interest Monitor (if one is appointednd the Ombudsman should be exempted from the
secrecy requirement, and empowered to reveal Hitecthe public (i.e. not through the Attorney
General) cases of abuse of the powers grantedsimith *°

(i) The Public Interest Monitor or the Ombudsnsrould attend every court hearing of an
application for preventative detention includingeiim detention orders, and be empowered to cross-
examine witnesses, address the court and haveegtiawers that a lawyer would have in a normal
trial.

Subsection (4). The court should be required ta $ene limit on the secrecy requirement, othanth
on particulars that would identify informants amdw@rity agents. In particular, the detainee omfar
detainee should have a copy of the full groundsiferorder as soon as the need for secrecy has
passed.

The section limits disclosure more than is reaskenabisclosure should be permissible (i) when a
lawyer briefs a barrister or a colleague; andt@idhe Ombudsman, the Police Integrity Commission
and the Independent Commission Against Corruppeoviding identifying material is omitted.

Section 26X. Holding detainees in prison.

This section permits detainees to be held in pgsand child detainees to be held in juvenile
correctional centres. This clause is contraryrticla 10 paragraph 2(a) of the ICCPR, and the
Convention on the Rights of the Child. Both ofdh@equire that persons who are accused and have
not been found guilty should not be held togethién wonvicted criminals.

The reasons for this include the safety of persdms may be innocent, but may be subject to
physical attack from other prisoners. In the aagaveniles, it is also to prevent their corruptioy
association with hardened criminals.

1% Section 26ZC, while saving the powers of the Omaisunder other acts, may not

override a secrecy requirement imposed by the court
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The young people who will be detained need not ltavemitted any crime at all. They may not
have planned, or been associated with the plarofiagcrime. They need only be in possession of
information.

We understand from the Ombudsman’s Issues HRgweaw of Parts 2A and 3 of the Terrorism

(Police Powers) Act 2002, that at that stage it was proposed that any ypaogle detained under this
act will be housed at the Kariong Correctional @@nfThis is a centre used for those young people
who have committed the most serious crimes, anthfise whose behaviour has made them too
difficult to manage at detention centres. Thispasal is intolerable.

It is made worse by the proposal to give the offia centres where detainees are held the same
powers as the police officers in charge of detanealetermine the conditions in which the detanee
are held. There is an ethos amongst such offiekish is formed by their having to deal with
dangerous and difficult prisoners. It is asking touch to expect them to change their behaviour
when they are dealing with persons who are not ecensed of crimes, especially under the
circumstances where a terrorist attack is beingstigated.

There is no reason whatever for the inclusion wf $lection. It should be replaced by one which
prevents detainees from being held in prisons, and prevemeniles from being held in detention
centres or juvenile correction centres. If neagsspecial detainment centres should be builtHer
purpose.

Section 26Y subsection (3) and Section 26Z subsecti3. Information about prohibited
contact orders.

Subsection (3) in each case may be used to prawtgtainee from knowing about the restrictions to
which that person is expected to adhere (see sifis@6N(4). A breach of these restrictions may be
punished. This is intolerable.

Ignorance of the restriction will prevent a detaifiom appealing against it.

Further, detainees should be told whom they maygowotact for reasons of humanity, because refusal
by a person supervising them to allow a contabetmade will otherwise be seen as an arbitrary
abuse of power, and give rise to resentment amdgtisct for the law in the communities of which

the detainee is a member.

In general, explanations of such restrictions sthée! given. It is not enough for a person to I to

‘the law says you may only contact a single famikymber, and you may not contact any other family

member!?

1 See also remarks on Sections 26ZE and 26ZH
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The subsections should be repealed.
Section 26ZA. Compliance with the obligation to iform.

Subsection 1. Itis true that police officers hawd rights, like anyone else. They should indemt

be punished for failing to do what is impossiblhis clause, however, will lead to abuse.
Subsections 26Y(1) and 26Z(1) already include thede/‘as soon as practicable’. That properly
leaves an onus on the officer to provide the infdram required once it becomes practicable to do so
The subsection should be repealed.

Section 26ZB. Denial of documents.

Subsection (7). This subsection denies to lawgersight to be given a copy of, or even to seg, an
document other than the detention order. It is@gtobnoxious—a grave breach of rights, not
justified by security considerations. Lawyers dddwave automatic access to all the evidence
presented in an application for preventative detar(ind any application for variation or such an
order), unless for the gravest security reasonepe orders otherwisg. Such an order should have a
time limit on the suppression.

In any such case, the law should provide for acttei® material by some other person who can
speak for the potential detainee (e.g., a secdieigred lawyer) and the Public Interest
Monitor/Ombudsman. The clause should be amendsat@iagly.

Section 26ZC. Humane treatment.

Subsection (2). This clause sets a maximum sest@evo years’' imprisonment for any person who
subjects a detainee to cruel, inhuman or degradiagment, or failing to treat them with humanity
and respect for human dignity. As a penalty pdgsitbbe used for torture, the two years’
imprisonment is startlingly light, given that thesea five-year penalty for a monitor who reveails t
content of a detainee’s discussion with a lawy&fke recognize however that federal law against
torture will still apply*®

Sections 26ZD, E, F and G. Permitted contacts.
These sections determine the contact that a detameermitted to make with other people. A list o
permissible contacts is provided, including a pesioin for the police officer detaining the person t

allow further contacts.

In accordance with international law, the list dddoe expanded to permit visits by the detainee’s

121t would then be open to a court, for instance, to order the suppression of identifying particulars
of security agents or informers; or in extreme cases, of sections of documents.

13 E.g.s. 268.13 and Division 274 of the Criminal Code.
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doctor and such medical specialists as the doetmmnmends; and it should permit the detainee to
contact a fiancé(e). If the detainee is not fluerEnglish, an interpreter should be providedilat a
times to assist with these contacts and his/har atiteractions.

Section 26ZF. Contacting the Ombudsman and the PIC

The CCL supports this provision. In accordancédwhe argument above in relation to section 26P,
the Ombudsman should automatically and expeditjormhtact every person who is subject to
preventative detention.

Section 26ZI. Monitoring contact.

Subsection (6). The procedure of monitoring wiliibit full and frank disclosure by the detainee to
his or her lawyer. This will affect the lawyer'dwace in ways that may be adverse not only to the
client, but adverse to the purposes of the detentithe section should be repealed.

26ZN. Annual reports.

The invasions of civil liberties included in thiafPare so severe and the threats to democracy and
public order from misuse of the provisions areigaificant that more extensive monitoring is
required. Long periods between reports allow #netbpment of a culture in which abuses become
entrenched. Should the attempt be made to ugeothiers this Part provides to corrupt democratic
processes, reporting needs to be immediate.

In the United Kingdom, reports are required evang¢ months. The Police Commissioner here,
likewise, should have to report at least that often

26Z0. Monitoring by the Ombudsman
The Ombudsman’s role is crucial. If abuse is telainated before it becomes widespread, if
discontent is to be assuaged, and if wrongs twiithaials are to be stopped, the Ombudsman must

play a substantial and public role.

(A). As argued above, a Public Interest MonitoMMPbr the Ombudsman (or his representative)
should be present for every court hearing of preatere detention cases.

(B). Every application for preventive detention @rslshould be reported to the PIM and the
Ombudsman when it is made.

(C) As laid down in clause (2), the Ombudsman ghbel able to require information from the
Commissioner of Police.

(D) The Ombudsman should be able to report dirgotiyre public, through the press or other media,
or in such other manner as may become necessamglleas reporting through Parliament.



NSW Council for Civil Liberties Inc.

NSWCCL

(E) The Ombudsman, like the Commissioner of Pobeuld report every three months.

(F) For these reasons, also, the roles of the Osmbad and the PIM should continue through the life
of the Part.

26ZS Sunset clause

The Part 2A creates powers which are dangeroumetiréedom and reputation of innocent persons.
It denies fair treatment to those who are not iemdc It sets democratic processes at risk. Ageatg
above, false accusations could be used to silait@scor to destroy their credibility. Elections
could be swayed by strategic detention of key figurindefinite detention of people without trial
without their having knowledge of what they arewssxd, and having no power to challenge the
evidence, is possible.

Part 2A weakens Australia’s defences against ibimirtg a “managed democracy”, like Singapore or
Malaysia. It should not have been passed into IBut since it has, there should be a sunset clause
repealing it in one year.

Part 2 of the NSW law: Special Powers: to requirélisclosure of identity, to search
persons, vehicles and premises without warrant, antb seize and detain things.

The special powers given to police in this Partrasgle available once a person, a vehicle, a
premises or an area is targeted.

The legislation for this Part was rushed throughi&aent in a climate of fear and horror
following the Bali bombing. There was little tinfigr the details to be considered, nor for
amendments to be proposed—nor indeed for a sedehste about the need for the
legislation.

If this Part is to continue to be the law, therr¢hare five respects in which, we submit, it
should be amended.

Section 5. The indefinite ‘near future’.

This section has been amended so that an authonigat the exercise of the special powers
conferred by this Part may be given if the poliffecer giving the authorisation is satisfied
that there are reasonable grounds for believingthieae is a threat of a terrorist act occurring
in the near future, and is satisfied that the egerof those powers will substantially assist in
preventing the terrorist act. We urge a chang& bathe requirement that the attack be
imminent. ‘In the near future’ is vague, and altote authorisation to be given when
alternative means would do as well.

Section 13. Challenging authorisation.
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This section is of great concern. It preventsatcisom reviewing an authorisation during
its life. It also prevents any investigatory bddpart from the Police Integrity Commission)
guestioning the authorisation after the event.sThplainly unsatisfactory. Extraordinary
powers are open to extraordinary abuse. They meguiraordinary supervision.

The section is also contrary to international laWause 3 of Article 2 of the International
Covenant on Civil and Political Rights requirest&saParties (a) ‘to ensure that any person
whose rights or freedoms as herein recognizedialated shall have an effective remedy...’
and (b) ‘to ensure that any person claiming susmn@edy shall have his right determined by
competent judicial, administrative or legislatiuglzorities, or by another competent
authority provided for by the legal system of that&, and to develop the possibilities of
judicial remedy’.

In a situation where the Police Minister is unaatlié, a senior police officer could
repeatedly and mistakenly (or corruptly) authotageting for 48 hours each time, and no
challenge would be possible. In a situation whieeePolice Minister is misled, the
authorisation might be for 14 days. Section 13ughbe repealed.

Sections 17, 18 and 19. Search powers.

These sections give power to a police officer erce any premises that are within a targeted
area, or any person or vehicle that is withinlipat to enter it or about to leave it. There

need be no grounds for suspecting that there i€amyection with intended or past terrorist
actions. The CCL is concerned about possible raistighis power; in particular where a
police officer acts upon prejudice. If a vehicteagoerson is not targeted, the power to search
should only be available if the police officer raason to believe that the search is necessary
to prevent an imminent terrorist attack, or to &hend those responsible for one that has just
occurred.

Section 29. Protection of police.

This section protects a police officer who actaégeordance with an authorisation against any
legal action even if the officer knows that thegoer who gave the authorisation did so
improperly, or lacked the jurisdiction to do soheTsection should be reworded.

Persons as targets.

The reference to persons as targets should be etlanginguage shapes attitudes.

The absence of safeguards.

Overall the Council remains concerned that the e/hagislative processes dealing with the terrorism
legislation in Australia, unlike any other commamldemocracy, is not supervised by the
overarching requirements of a Bill of Rights.
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Therefore, it is a matter of particular conceriirstralia when extra legislation is produced toetak
away citizens’ rights, great care is needed to éxanmat there is a need for this legislation drad t
the affect is not to permanently remove freedoras Alustralians have always enjoyed.

14

The proscription of organisations: Criminal Code Ad Division 102

Summary

The CCL is opposed in principle to the proscriptodrorganisations. The law should
criminalise those who plan or engage in terroiis$,cbut should not criminalise membership
of an organisation whose leaders use it to engagedh activities.

The power of the Attorney General to make membprshan organisation a crime is
dangerous. The procedures of the Parliamentany Caimmittee on Intelligence and
Security improve the situation (though we undedtidnat these procedures were opposed by
the Attorney general’s Department); but the powestill more dangerous than it need be
because there is no judicial review on the merits.

If the listing of organisations is to continue, gecdption should be done by a court, with
provision for appeal and review on the merits.

1. The appropriateness of proscription.

The power to proscribe an organisation is opembstantial misuse. It creates a manifest
risk of arbitrary, and politically motivated abuskn. a severe case, it can be used to ban

opposition parties and to suppress dissent. tttaslangerous a power to be entrusted to

governmentg®

1.1 The lists of proscribed organisations are geefor arbitrary and politically motivated
decision-making. Hundreds of groups and individii@ge now been criminalised around the
world and the various lists are expanding as stttempt to add all groups engaged in
resistance to occupation or tyranny. Amongst thiwse exercising what many people
around the world see as a legitimate right to defence and determination are increasingly
being treated—on a global basis—the same way as®Ba Laden and Al Qa’ida.

14 It would be open to the Parliament to pass a fresh bill at that stage. If that were to
happen, the sunset clause should again be for one year.

> In the words of Professors Bill Bowring and Douweriff, proscription legislation ‘is a
recipe for arbitrary, secretive and unjust exe@utlecision-making, shielded for the scrutiny
of the courts, and equally removed from public delpaecisely because of the ‘chilling’
effect of the use of the term ‘terrorism’.” (Billd8vring and Douwe KoriffStatewatch

News, February 2005.)
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1.2 Proscription of an organisation criminalisessthwho remain its members. It is tempting
to governments, for it is often easier to demonstitaat persons are members of or have
supported a proscribed organisation than it iste@that that they have engaged in terrorist
actions or in actions in preparation for such axgio

But ease of conviction is not a good basis for mheiteing legislation, especially for policies
that threaten fundamental rights. Proscriptionrgiaisations makes it more likely that
persons who are innocent of any terrorist interstiarl be convicted and punished.

1.3 For the most part, it is possible to protecsthalia and Australians against terrorist acts
by the use of the laws against murder, kidnapmidjng and abetting, attempt, incitement,
grievous bodily harm, criminal damage, arson, coasp and treason, and conspiracy to
commit these offences.

For these reasons, the Council is opposed in piatd the proscription of organisations.

The listing provisions or section 102.1 of the Griad Code Act should be repealed.

2. Thecriteria for proscription.
‘Terrorist act’ and ‘advocating the doing of a test act’.

2.1 The current criteria specified under subsedi@®mepend on the definition of ‘advocates’
in subsection (1A) and of ‘terrorist act’ in sectiv00.1. The defects of the latter have been
argued above.

2.2 Political bodies are said to be protected leyidigislation in three ways. First, in order for
their defence of these actions to count as advaogas terrorist action, the praise must be
done in circumstances where there is a risk that puaise might have the effect of leading a
person (regardless of his or her age or any mantairment (within the meaning of Section
7.3) that the person might suffer) to engage ieretist act. Second, the Attorney General
must seek a regulation and the Governor-General aguee to it. Thirdly, the Parliamentary
Joint Committee on Intelligence and Security (tA€) must review a proscription, and
either house of parliament can disallow a regutatioce it is made.

2.3 The first protection is nearly useless. Malkangcording a university lecture available in
a library, giving a television interview, or dissirsg an issue in a newspaper are not
protected, because the audience is not known.

2.4 The second protection depends on the decentcgaod sense of the Attorney General
and the government of the day. It is not good pdiichave to rely on either. Nor does
history support the idea that they can be relieghup

2.5 That leaves the Parliament. The PJCIS hasietlca procedure which requires certain
criteria to be met before its members will reparsupport of a proscription. They have also
made sure that the members of an organisatiomyan& else who cares to, can make input
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into their deliberations. We note, though, thaitihequest that such input be allowed before
and organisation is banned has not been granted.

The Parliament has long periods when it does net.njBesides which, it can be prorogued.)
A great deal of mischief can be done, and a grealtaf political benefit obtained, before
Parliament can disallow a regulation. Also the goxeent of the day will control the lower
house and the PJCIS; and so, much will rely onyaelieg a majority of the Senate to look
closely at a proscription. In a McCarthyist climathat may not be easy.

2.6 An appeal to the courts is possible on proadirounds, especially since the processes
followed do not follow the principles of naturakpice. But there is no such appeal on the
merits of the case.

2.7 Therefore this process remains essentiallyliigad rather than an evidence based
process.

2.8 If the listing provisions are retained, thedrg tefinitions of ‘terrorist act’ and of
‘advocates’ need to be restricted.

2.9 It is doubtful, however, that even much tightstrictions could be found that would not
restrict legitimate debate. Subsection (1A) andsza(b) of subsection (2) should be
repealed.

2.10 If that is not done, then at the least, cldasef subsection (1A) and should be repealed.
If proscription is to continue, these principles should apply.

2.11 For proscription to be admissible, the orgaios must be engaged in preparing,
planning or assisting in terrorist actions, havedtened to perform them or have already
committed them.

2.12 An organisation should not be banned unlessoinmitment to performing terrorist
actions is current. It is a reason to resist pipson that the organisation is involved in peace
or mediation processes. (We note that the PJ@ISdas this in its criteria for endorsing a
prescription.)

2.13 It is also important that the definition aértorism’ should not encompass justified
armed struggle against tyrannical or repressivames} or legitimate struggles against
occupation and for self-determination.

2.14 Since actions in the prosecution of a watushog a war of liberation, are subject to the
laws of war and the law of treason, attacks ontamylitargets during a war should not be
treated as terrorism.

2.15 Care should be taken lest refugees are criisgolafor the same reasons that they are
granted asylum.
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2.17 Given the consequences which follow from pip§on of an organisation, the
definition of ‘terrorist actions’ for the purposetproscription should be limited to those that
are designed cause terror. Where lives are natpigk, criminal actions that seek to put
pressure on governments by attacking propertypomaeunication systems, or transport
systems, or the economy, wrong though they magdept justify the same precautions nor
the same penalties that acts of arbitrary mass enuial

2.18 Proscription decisions should also take adcoitine following:

« how close the links are between the Australian gittie organisation and those parts
involved in terrorist activities;

« whether there are links to other terrorism groupsetworks;

- whether there are threats to Australians;

« whether the United Nations has proscribed the asgtion

- whether the organisation seeks, by its participaitioa peace process, to end the
occasion and the practice of terrorist activity.

2.20 It is not acceptable that the members of garoesation should be forced to leave it
because of intemperate, provocative or indeedalllstatements by the leaders of the
organisatiort® Unless statements are made repeatedly by the atsaiged leader of an
organisation, on official stationery or on offic@casions, and the other members know of
these things and do nothing about it, it shouldogotaken that the organisation advocates
terrorism.

3. The process of proscription.

3.1 The current process for proscription is subjecubstantial defects which were pointed
out by the Sheller Committee. As noted above thieeati process is essential a political one
involving the government and the Parliament. There provision of an opportunity for
members of an organisation to present a case agaoscription until after the event, or for
intervention by members of the public or interesteghnisations. The provision for a merits
review in subsection 17 is an appeal from Caes@agsar.

3.2 There is no current requirement in the legistetor the organisation to be informed of
the reasons for its proscription. Unless theysarenformed, the opportunity to make an
application for de-listing may be rendered otiose.

3.3 As the PJCIS has repeatedly noted, there aneeasures in place (other than its own
procedures) for informing the members of an orgdina that it has been proscribed beyond
the issue of a press release.

3.4 Proscription should be done by a Federal jutigepen court, on application by the
Federal Attorney-General. An appeal should lie witsuperior court on the merits as well as

16 For example, a mosque or a church should not bedstwn because of the sermons of an
imam or a clergyman.
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the lawfulness of the proscription. This shouldHeonly method by which an organisation
may be proscribed.

3.5 The criteria for proscription should be detered by the legislation.

3.6 The process should be transparent, and provetebers of the organisation that it is
proposed to proscribe, other persons affected ardbars of the public with notification that
it is proposed to proscribe the organisation, anprovide them with the right to be heard and
to present evidence in opposition.

3.7 The proscription must be followed by widesprpadlicity of the fact that it has
occurred, and of the reasons for it; sufficientgeople who may be associated with the
organisation to learn that joining or remaining @nnber of the organisation may expose
them to prosecution.

3.8 In view of the risks of abuse of the procesofditical or vindictive ends, and in view of
the grave consequences for individuals, the useatkt evidence (i.e. evidence that is made
available to the court but not to the organisatiangsk of proscription) should not be
allowed. Such proceedings should not be subjetttedNational Security Information
(Criminal and Civil Proceedings) Act 2004.

4. The effectiveness of proscription.

The Sheller Report raised some issues concernengftactiveness of proscription in
combating terrorism. In this regard, the CCL ndhked it would be open to the members of a
listed organisation to disband and create a nearisgtion comprising the same members.
In its Response to Questions on Notice from the Review, the Australian Federal Police noted
‘As stated in our submission these offences areesdrat ineffective given the difficulties of
establishing that persons and/or assets are cathict proscribed entity. This is largely
because terrorist organisations either lack anp&borganisational and membership
structure or adapt and change their names onceatiegyroscribed’

5. The need for further review.

5.1 The CCL considers that there are other featfréee listing provisions that are likely to
cause injustice. In particular, we are concernexlithe offences that are created by the
listing of an organisation. Quoting Patrick Emeragain:
Division 102 creates a number of offences whichiralise virtually any sort of
involvement with ‘terrorist organisations'.
If an organisation is 'directly or indirectly engalgin, preparing, planning, assisting in or
fostering the doing of a terrorist act (whethenot a terrorist act has occurred or will
occur) then it is an offence for anyone, anywhere invioeld, to be a member of the
organisation, to direct it, to train with it, tocreit for it, to supply it with funds, other

17 Australian Federal Police, Response to questionsotine from the AFP’s appearance on
8 February 2006, p. 6. Cf. also p. 3.
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resources or support, or to receive funds frothAtgain, the penalties for these offences
are extremely severe: up to 25 years imprisonn@rkrfowingly directing, recruiting for,
getting funds to or from or providing support to@ganisation; up to 25 years
imprisonment for knowingly or recklessly trainingtfvan organisatiof® up to 15 years
for recklessly directing, recruiting for, gettingrnfds to or from or providing support to an
organisation; and up to 10 years for knowingly besrmember of an organisation. Even
'informal membership' or the taking of steps todmee a member of a 'terrorist
organisation' is punishable by up to ten yearsgigop®

These penalties are quite excessive, given thagtbiences can be committed whether
or not the offender had any violent intention, antth the exception of the offence of
providing support to an organisatibhpffences can be committed even if the offender's
involvement with the organisation was in no waglitsonnected, even indirectly, to
terrorist acts'. One example that illustrates piaisit is the following. The Indonesian
island of Aceh was one of the regions most devedtay last year's Boxing Day tsunami.
At that time, parts of Aceh were under the contfahe rebel Free Aceh Movement,
clearly a terrorist organisation under the act.s[tamnyone sending money to the rebels to
help them with tsunami relief, or anyone teachtmgn health or construction techniques
to cope with the aftermath of the tsunami, wouldehbeen committing crimes under
Australian law punishable by very lengthy termsnoprisonment. Criminalising this sort
of behaviour has nothing to do with protecting cammities from politically motivated
violence.

Indeed, if we combine the breadth of the conceptearforist act' with the breadth of the
concept 'indirectly fostering', we can see thag¢wy Varge number of organisations satisfy
the definition of 'terrorist act": not only orgaat®ns such as Al-Qa'ida or Hamas, but
also the armed forces of most nations, which (aying for, and adopting a posture of
readiness for, military activity) are indirectlystering the commission of ‘terrorist acts'.
Likewise, any organisation that offers supportaétjgal protestors who clash with

police is likely to constitute a ‘terrorist orgaatien’, on the grounds that it is indirectly
fostering politically motivated activity which istended to intimidate a government, and
which both is intended to, and does, create awgerisk to the health and safety of a
section of the public (by provoking the police ttaek them). Similarly, a charitable
organisation, which among its various activitieferdf succour to the families of those
who have been arrested or killed for undertakirtg atpolitical violence, is also a
candidate 'terrorist organisation’, on the grouhdsit is indirectly fostering such
violence, which in turn constitutes a terrorist aatler the legislation....[The legislation]
extends far beyond criminal gangs plotting bombimgkijackings. And, as was
indicated above (at 1.1), a picket by nurses cpaoténtially amount to a terrorist act.
From this possibility, it follows that a trade unioffering advice to nurses as to how
they might go about establishing a picket mightlela terrorist organisation, as it
might well be at least indirectly assisting therdpof a terrorist act.

A final set of examples, which might be considdsgdome as absurd, in fact
demonstrates the absurd breadth of this statutfigition of a terrorist organisation.

The governments of the United States, the Unitegy#om and Australia are directly
engaged in the planning of politically motivateditary activity in Irag. This action is
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being undertaken with the intention of coercingpaegnment (namely, the former
government of Irag) and of a section of the pufiamely, those Iragis who continue to
oppose the invasion of that country). Furthermtivat action was intended to cause, and
indeed has caused, a great deal of danger to laalthafety, as well as many deaths.
Thus, each of these governments (together with mo#mr governments around the
world) is a terrorist organisation. Indeed, evechsan organisation as the Liberal Party
of Australia (which at least indirectly fosteree thse of political violence in Iraq)
satisfies the statutory definition.

What these examples show is that, merely fromdhbethat an organisation satisfies the
statutory definition of a terrorist organisatioexnto nothing can be known about its
moral character, or the criminality of its condu®bme governments are perhaps
criminal — the invasion of Iraq has indeed beenlijoated upon the claim that the former
government of that country was criminal — but vieny people would regard the
governments of Australia, the United Kingdom or tth@ted States as criminal
organisations. Likewise, some charities may beiocambut few people would have
regarded charities offering succour to the famitiesesistance fighters in East Timor as
criminal organisations deserving to be banned pitkethe fact that, as was pointed out
above, if they were in operation now they wouldgadoly count as terrorist organisations
under theCriminal Code. And to return to another example given aboventbee fact
that a group supports those who clash with pol@Esdot show it to be a criminal group
that ought to be banned — what if the group iscagrof Iranian students, and the police
are Iranian police attempting to enforce the regiveslaws of that country? Division 102
of theCriminal Code makes criminals of the members of many quite @ngirand
fundamentally innocent organisations, such as tlimary members of trade unions, or
the members of organisations offering support teifm political organisations.

Once again, this excessive breadth means thatqutose for these offences will
inevitably be highly discretionary. Organisatiorsthed legitimate will not be
prosecuted, despite the fact that those involveld thiem will be guilty of criminal
offences under th€riminal Code. As was explained above (at 1'2jhis sort of
discretionary approach to the policing of politieativity is inimical to democracy.

In the context of these 'terrorist organisatiofeénces, the threat of politically
discriminatory policing is particularly great, besa those involved with organisations
operating in Australia can become liable to proseawn the basis of those
organisations' connections to political activityeoseas. For example, there is no doubt
that any organisation providing succour to an @&sgesistance movement would
constitute a 'terrorist organisation’, as any taste movement is necessarily engaged in
politically motivated violence intended to intimidaa government. In the past, for
example, the Australian Anti-Apartheid Movement Wbhave constituted a terrorist
organisation, on account of its open support ferAfrican National Congress, which
was waging an armed struggle against the apartjosiernment of South Africa. The
existence of broad 'terrorist organisation’ offeriteerefore opens the door to the
prosecution of the members of these groups, altihtiugy pose no threat to the

18 See Appendix A.
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wellbeing of Australia or Australiarts.

5.3 Although some of these matters have been thjecwof recommendations by the Senate
Legal and Constitutional Committee, the Sheller @ottee and the Joint Parliamentary
Committee on Intelligence and secufityno improvements have been made to the
legislation.

Control Orders

Unlike preventative detention provisions, contnalars have been used, but at least in the case of
David Hicks, were clearly misused. CCL calls stigrigr their abolition.

Judicial power must be exercised in accordance juttitial process including the rules of natural
justice. But control orders are made in the absehtee person affected by them and the persons
affected will not be entitled to all, or even anfthe information upon which the application fbet
control order is based. Accordingly, the right efgons to a fair trial in accordance with the raes
natural justice is infringed.

The limited use of control orders might be used\adence that the extra-ordinary powers
contained in these regimes are non-threateninglodld remain. However, these elements
of the counter-terrorism laws remain a loaded githimour legal system. If they were
utilized to their full potential they could create oppressive and secretive system of
detention that would be totally abhorrent to angspe with a commitment to liberal
democracy.

CCL commends to the Inquiry the extracts below ftbmjoint Bar Association of Queensland and
Queensland Law Society submission to the Senatal laegl Constitutional Affairs Committee

inquiry into the Anti-Terrorism Bill (no. 2) 2005—dbmission 222. The whole submission is
available at

http://www.aph.gov.au/Parliamentary_Business/Conem#/Senate_ Committees?url=legcon_ctte/co
mpleted_inquiries/2004-07/terrorism/submissiondistibtm.

CCL supports the general objection to control adand if they are to stay, believes that the cbang
recommended below the Anti-Terrorism Bill are still important, and should be made¢h®

Criminal Code.

5 Control orders

19 Loc. cit.

% E.g. Parliamentary Joint Committee on Intelligeand SecurityReview of the Re- Listing
of Al Qa’ida and Jemaah Islamiyah as Terrorist Organisations at 1.11 and 1.12
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38. The notion that a person can be deprived of their liberty without trial and conviction for a
substantive offence for which the sanction is imposed is dangerous and unwelcome as it is
contrary to the fundamental principle of detention only be applied when a person is to be
charged an tried. Yet, that is the effect of these provisions.

40. The repugnance of these provisions is compounded by fundamental denials of rights to
liberty which have been the cornerstone of our democracy.

41. Control orders, once made, have the effect of imposing significant and disturbing
restrictions on the liberty of the person subject to those orders. These orders restrict the
rights of a person subject to the order to engage in a range of activities which are not only
ordinarily accepted as the right of the citizen to carry out unrestricted but are, in some cases,

necessary activities.
9

For instance, orders can be made preventing a person from earning an income by restricting
the ability to work. Restrictions can be imposed on a person’s right to move freely in
Australia or overseas, attend certain events or places, possess certain items of property or
from using telephones, internet or any other form of technology. The subject may be ordered
to wear a tracking device and to remain at their home or some other “specified place”. The
order also will have an impact on third parties who will not be given a right to be heard as it
affects the ability of the subject to associate with others. In addition, the person can be
required to undertake “specified counselling or education”. Without any need for an arrest,
the database that the authorities hold on the subject can be with photographs and
fingerprints even though the supplemented person never has to appear before a Court on a
criminal matter.

60 There should also be provision for the person to be compensated in the event that an
interim order is found to be unjustified and the person has suffered damage as a result. In
that regard, the applicant should provide an undertaking to the Court as to damages.

61. This is an important element given the well publicised difficulties of Cornelia Rau and
Vivian Solon to achieve any expeditious resolution of what are clearly justifiable claims for
compensation in circumstances where each had her liberty infringed in a most fundamental
way.

87. Apart from the order itself, a person’s lawyer is presently only entitled to be provided
with a copy of the summary of the grounds on which the order is made (Clauses 104.12 and
104.13). Peculiarly, it is not the issuing Court that prepares the summary (although it should
be), but a member of the AFP, and then not necessarily the one who made the application.
The summary may or may not reflect the true basis for the grant of the interim or confirmed
order. For example, the Court may have received further material at the interim hearing
stage. In that case, the summary will not reflect the true position.

88 Non-disclosure of the summary is presently allowed at the discretion of the AFP where it
is contended that the information is likely to prejudice national security (Clause 104.12(2)).
There ought be no basis to refuse to supply it unless a Court so orders. For all intents and
purposes those representing the persons subject to such orders, and the persons
themselves have no practical capacity to resist confirmation of the order without it.

114. The Bill makes it an offence for communications with a person subject to a
preventative detention order to be disclosed in a number of circumstances. Liability for
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disclosures may arise for detainees, their lawyers, their parents or guardians, interpreters
who assist in the monitoring and possibly even police officers who communicate regarding
the detainee.

116. What provision is made, for example, for a detainee who suffers from a medical
condition that requires ongoing treatment from a doctor?

117. There is no provision in the Bill for the detainee’s doctor to be contacted by or
communicate with and treat a detainee.

118. There is no provision in the Bill for the Doctor to be contacted by a family member or
lawyer. Presumably medical treatment for the detainee is left to the direction of the AFP.

119. According to section 105.41(2) there appears to be no scope under the Bill for an
interpreter to be utilised other than for monitoring a detainee. If a detainee cannot
communicate in English and their lawyer cannot communicate in their native tongue, how
can proper instructions and advice be communicated? How could they even communicate at
first instance? In view of the explanatory memorandum and its construction on 105.37 it
would be an offence for a lawyer to, through an interpreter, repeat in the form of advice any
information that the detainee gives the lawyer in the course of the contact. It would also be
an offence for the interpreter to translate that information and disclose it to the detainee.
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Appendix A
The definition of ‘terrorist act’

Problems with the definition have been repeatedinted out, perhaps most cogently by.
Patrick Emerton of Monash University.

At the centre of the regime established by ParbbtBeCriminal Code is the concept of
a 'terrorist act'. Terrorist act' is a term whose meaning is defieedemely broadly, to
extend far beyond acts like bombing and hijackitigs. defined to include any action or
threat of action where the following four criteaee met:
« the action is done, or the threat made, with thkenition of advancing a political,
religious or ideological cause;
* the action is done, or the threat made, with tkenition of coercing, or influencing by
intimidation, any government, Australian or foreigm any section of the public of any
country anywhere in the world;
* the action does, or the threatened action would:
o cause serious physical harm, or death, to a peospn;
o endanger the life of a person other then the dtirgdhe action; or,
o create a serious risk to the health and safetiyeoptiblic, or of a section of the
public; or,
o cause serious damage to property; or,
o destroy, or seriously interfere with or disrupt,e@ctronic system;
* the action is, or the threatened action would be:
o action that is not advocacy, protest, dissent dustrial action; or,
o intended to cause either serious physical harrdeath, to a person; or,
o intended to endanger the life of a person other the one taking the action; or,

° intended to create a serious risk to the healthsafety of the public, or of a section
of the public.
This definition includes virtually all actual, att@ted or threatened politically or
religiously motivated violence, in Australia or egeas, whether undertaken by a
government or by private individuals, whether utalezn in support of or in opposition
to democracy, whether undertaken aggressively fendevely, and whether undertaken
with or without justification. Thus, it undoubtedtycludes within its scope such conduct
as the attacks upon New York and the Pentagonmie8ber 11, 2001. However, it also
includes within its scope much action that manydbwish to condemn, including the
following:
» The invasion of Iraq by Australia, the United Ssaded the United Kingdom (which
was politically motivated intimidation of the formkaqgi government causing, and
intended to cause, the deaths of many persons);
» The American Revolution (which was the politicaltytivated coercion of the
government of Great Britain causing, and intendechuse, the deaths of many persons);

21 Patrick Emerton, Submission to the Security Leg@aReview Committee (The Sheller
Committee) February 2006.
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» The activities of the African National Congress {ethwas the politically motivated
intimidation of the government of apartheid Soufhida causing, and intended to cause,
serious physical harm and death).

These examples also show that it may not alwaytrect to say, as the Parliamentary

Joint Committee on ASIO, ASIS and DSD said irResiew of the listing of the

Palestinian I amic Jihad, that 'political violence is not an acceptable ngeaf achieving
a political end in a democracy'. Taken literallycls a statement would preclude the use
of force by Australia to defend itself from an iag power; it would likewise preclude
the use of force by the police to restrain violgmttestors, or by citizens to prevent an
attempt at a coup or other sort of anti-democratiolution. It is worth remembering
that some of the world's great democracies, su¢iiaase and the United States, were
founded by political violence; that in the casdlaf United States, the extension of
democracy into those states which had hithertcagedl around a third of their
inhabitants was achieved by political violence; #rat the ongoing invasion of Iraq is
said to be justified, in part, by the necessitgwth violence for the introduction of
democracy into Iraqg.

As well as these events which are fundamentalagdititical ideals of many of us today,
a host of other activity is apt to be caught ufhmdefinition of ‘terrorist act', although it
does not necessarily seem criminal or worthy ofdemmation. Some examples are the
following:

» The holding of a student or union demonstratiotbeeately causing damage to
property, and thereby intended to provoke the aiiib® to retaliate, thus showing their
true political colours —a common tactic in tryitegbring about political change in
authoritarian states (which would be politicallytimated intimidation or coercion of the
government in question, causing serious propentyadge and intended to cause a serious
risk to the health and safety of the public);

» The exercise, by the citizens of the Federal RépubiGermany, of their

constitutional right to resist an attack on theatational order of that country (which
could quite possibly involve politically motivatéatimidation of the unlawful
government, causing harm and intended to cause toattme agents of that government).
At its margins, the definition even embraces ceréaits of industrial action, like the

picketing of a public hospital by nurses.

The point of these examples is to show that, frieenbere fact that certain conduct
satisfies the definition of 'terrorist act' undee Criminal Code, nothing can be
confidently inferred about its moral character: shgdents in the example above might
be Iranian students, and their opponents Iranidingattempting to enforce the
repressive laws of that country.

‘1.2 The danger of excessive discretion

‘This breadth in the definition of 'terrorist a@hd the fact that it covers a range of
activity which is not deserving of condemnation kemit inevitable that the policing and
prosecution of offences and the exercise of statytowers based upon this definition of

terrorism will be highly discretionary.

‘Excessive discretion in policing and prosecutismlways undesirable, opening the door
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as it does to discriminatory application of the Jand to the potential for undermining
the independence of the police and prosecutingatits. When the key concept at the
heart of the discretion — 'terrorist act' — is deél by reference to political, religious or
ideological motivation, added to the potential d@criminatory application is the
potential for that discrimination to be politically ideologically motivated.

‘The connections between terrorism, as statutotyned, and political and ideological
motivation, make the investigation of such offenaqmrticular challenge for a
democracy. A democracy, while it must protect thed and well-being of its people, is
also committed to political openness and politplatalism. Indeed, if sufficiently many
members of a democracy come to hold a particultiqad view, a democracy must be
open to the possibility that that view will becopeat of its mainstream, even if that
view has at one time been associated with politizdénce (in this regard one can think
of the African National Congress in South Africar, instance, or of the leaders of the
American Revolution, or even of the more extremalitibnists prior to the American
Civil War). On the other hand, if a small groupaillemocracy poses a threat of violence
to the rest, the policing of this threat must bdartaken in a way that is not seen simply
to be an attack upon the dissent and diversityishaitivays a legitimate part of a
democracy.

‘In a democracy the criminal law ought not to bedisimply as a tool for enforcing
political preferences. Yet it is precisely this gibdity that is enlivened by the definition
of 'terrorist act' in th€riminal Code. The definition is so broad, the inevitable diticre
therefore so great, that there is a real threatabigtical activity deemed undesirable by
the government and authorities will be made suligecivestigation and prosecution,
while other political activity, which satisfies tiséatutory definitions but is deemed
acceptable, will go uninvestigated and unpunished.

‘... this danger is increased by the fact that tlygme established by theriminal Code
establishes even further opportunities for the @serof discretion, and also by the fact
that the offences that are established on the ba#isgs definition of ‘terrorist act' impose
criminal liability in circumstances that go far loey participation in acts of catastrophic
violence such as bombings and hijackings.’
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Appendix B.

Extract from a submission by Professor George ®ilk and Dr. Andrew Lynch, to the
Security Legislation Review, February 2006, conireyithe proscription of
organisations.

Absent judicial interpretation of those provisiong remain concerned at the width of some of the
offences in this Division. The core problem as we & is the law’s attempt to attach criminal llati
to persons not on the basis of any activity coneditty the individual beyond simply their
membership (including ‘informal’) or other connexctiwith a particular group which engages in
terrorist activities about which they may not haetual knowledge.
In some ways this problem was not as pronouncétei\cts presently under review, as it has
become through later amendment. For example, $¢hhk Security Legislation Amendment
(Terrorism) Act 2002 inserted the original offence of membership ofreotést organisation in the
following form:
102.3 Membership of a terrorist organisation (1) A person commits an offence if:

1. (a) the person intentionally is a member of an organisation; and

2. (b) the organisation is a terrorist organisation because of paragraph (c) of the
definition of terrorist organisation in this Division (whether or not the organisation is a

terrorist organisation because of another paragraph of that definition also); and

3. (c) the person knows the organisation is a terrorist organisation.
The reference in 102.3(1)(b) to paragraph (c) efdéfinition of terrorist organisation meant, attth

time, ‘an organisation that is specified by theutatjons for the purposes of this paragraph’ ire o
which the Attorney-General had specified by regataafter identification of the body by the UN
Security Council as one engaged in terrorism. Wzt a clearly ascertainable criterion.

That restriction on the identification of a ‘terigirorganisation’ for the purpose of this offen@es h
since been removed so that the effect is far wvaderconsequently far less certain for the individua
Listing of the organisation is no longer a prectindito offending under most of Division 102. It is
now enough that persons belong to an organisatiochws not listed under the regulations but which
is subsequently shown to have been ‘directly orr@udy engaged in, preparing, planning, assisiing
or fostering the doing of a terrorist act (whetbenot a terrorist act occurs)’— something theythe
bear the onus of showing they did not know at ittne

In this context, it is interesting to note that tfence of associating with a terrorist organisaiin
section 102.8 of thériminal Code 1995 (which was not introduced by any of the lawdar review)

is only infringed by a person when the organisaioquestion is one specified by the Regulations.
Although the proscription process now enables dsgdions to be listed by the Attorney-General
which have not been so identified by the UN Seguibuncil (providing a not unsuitable level of
flexibility at a domestic level), the requiremeant & listing of the organisation before a persamtoa
charged with the offence of association ensuresi@hrhigher degree of certainty than if the
organisation need only be classified as ‘terroasthe time of or after arrest. While association
involves perhaps a lower level of familiarity win organisation than being a member of it or
providing it with services, that distinction neeat mlways hold true.

Of course terrorist organisations will not alwaydige us with neat categories and clear identifocat
— indeed the signs are that modern terrorism isggtm be far less regimented than in the past — but
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even so we must recognise that criminalisation efrimership of a terrorist group is likely to be very
cumbersome as a matter of evidence in a crimiredgmution when the law seeks to extend to
‘organisations’ which are so loosely defined (thHoagain, this is something which will be better
appreciated after the trials of Melbourne’s alletgrdorists). It also risks injustice to persornaetied
to groups about whose every activity they are savaare as perhaps they should be. This was
emphaticallynot a danger under the original form of the offencechithus was preferable to its
present version.
Recommendation:
The offences relating to terrorist organisations in Div 102 of the Criminal Code should be
confined to only those organisations which have been specified under the regulations
made by the Minister.
Following on from this point, some comment upondiRpanded grounds which the Attorney-
General may rely in proscribing terrorist organwat under s 102.1(2) of tlé&iminal Code is
warranted. As recently amended by thei-Terrorism Act (No 2) 2005, before the regulation
specifying an organisation can be made, the Minisigst be satisfied on reasonable grounds that the
organisation:

1. (a) isdirectly or indirectly engaged in, preparing, planning, assisting in or fostering the

doing of a terrorist act (whether or not a terrorist act has occurred or will occur); or
2. (b) advocates the doing of a terrorist act (whether or not a terrorist act has occurred or

will occur).
‘Advocates’ is defined in s 102.1(1A) as occurrihg

1. (a) the organisation directly or indirectly counsels or urges the doing of a terrorist act; or

2. (b) the organisation directly or indirectly provides instruction on the doing of a terrorist
act; or

3. (c) the organisation directly praises the doing of a terrorist act in circumstances where
there is a risk that such praise might have the effect of leading a person (regardless of his
or her age or any mental impairment (within the meaning of section 7.3) that the person
might suffer) to engage in a terrorist act.

Although, following recommendations by the Senatgdl and Constitutional Legislation Committee,

this is a significant improvement upon the origipedposal legitimate concerns persist about thig ne
ground for proscription.

In particular, s 102.1(1A)(c) indicates an intentto coverindirect incitement of terrorism, or
statements which, in a very generalised or absivagt somehow support, justify or condone
terrorism. The effect of proscribing an organisatm this basis has serious consequences under the
accompanying criminal provisions. Individuals, heyt either a member (Criminébde, s 102.3) or

an associate ((Criminébde, s 102.8), could be prosecuted merely because saniedheir
organisation praised terrorism — even if the orggtion has no other involvement in terrorism; eifen
the praise did not result in a terrorist act; aneheif the person praising terrorism did not intémd
cause terrorism.

This is an extraordinary extension of the poweprafscription and of criminal liability, since it
collectively punishes members of groups for théastof their associates beyond their control.
While it may be legitimate to ban groups whichagllf engage in, or prepare for, terrorism, it i$ no
justifiable to ban an entire group merely becawseepne affiliated with it praises terrorism. It is
well-accepted that speech which directly incitepecific crime may be prosecuted as incitement. It
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is quite another matter to prosecute a third pefsothe statements of another, even more so when
such statements need not be directly and spedyficahnected to any actual offence.
Recommendation:

The definition of ‘advocates’ in s 102.1(1A) of the Criminal Code, which affects the

operation of the proscription process and consequential offence provisions introduced

by the legislation under review, should be amended by the deletion of subsection (c).

C Width of certain preparatory offences in the Criminal Code 1995, Pt 5.3, Divs 101, 102

and 103

Many of the terrorism offences introduced to éngninal Code by theSecurity Legislation

Amendment (Terrorism) Act 2002 (and re-enacted b§riminal Code Amendment (Terrorism) Act
2003) and theSuppression of Financing of Terrorism Act 2002 were subject to a minor textual
amendment by thénti-Terrorism Acts of 2005. This was popularly referred to as thee"tto “a”
change’ and was motivated by concern that prepgratis could only be prosecuted under the
offences as originally drafted if they pointed tore specific planned terrorist act. This interpieta
of the provisions was expressly excluded by amemdsrte subsections 101.2(3); 101.4(3); 101.5(3);
101.6(2) and 103.1(2) made Byti-Terrorism Act (No 1) 2005; and subsections 102.1(1)(a) and (2)
made byAnti-Terrorism Act (No 2) 2005.

Assuming that change was necessary in order to$walean effect, these provisions now expressly
have the effect of criminalising people for condocatnmitted before any specific criminal intent has
formed. While preparatory conduct should certagaystitute an offence, two key objections may be
raised to an attempt to provide for this in theegdoe of an intention to pursue a sufficiently dethi
plan.

First, this is contrary to ordinary principles oinginal responsibility, since people who think in a
preliminary or provisional way about committingrags may always change their mind and not
implement their plans. This amendment allows aqgyets be prosecuted before a genuine criminal
intention has taken shape.

Second (and once more, we acknowledge that thistemsswill benefit from seeing what transpires
in the courts in respect of recent arrests), aatéemof the practicality of securing a criminal
conviction, the width of the offences as amendeunsehardly helpful. Indeed it might be said to
encourage authorities to act precipitately. Of seuwith delay may lie danger, but to arrest peyson
on the basis of activities or possessions whicimegrat that point in time, be connected to any
specific terrorist act risks failure in convincitige courts that a crime was in fact being prepdted.
also, by corollary, might be said to expose a rafgenocent activities to criminal sanction by
casting the net so very wide.

Recommendation:

The usefulness of the amendments to the provisions outlined above which relate to
preparatory offences should be further considered.

Yours sincerely,

Dr Andrew Lynch

Director

Terrorism and Law Project

Professor George Williams

Anthony Mason Professor and Centre Director
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Appendix C.

Further material from the joint Bar AssociationQuiieensland and Queensland Law Society
submission to the Senate Legal and Constitutioffalirs Committee.

7. Public interest monitor

126. There is a vital role to be played by a Public Interest Monitor (PIM) in all aspects of the
operation of any law that provides for control orders and preventative detention orders.

127. The PIM should be involved at all stages of the processes by which these orders are
obtained and reviewed. The PIM also should monitor their enforcement.

128. The need for a PIM, with access to all material upon which an application for such
orders is based, is acute. This is particularly so if orders are to be granted in the absence of
the persons who are to be subject to them, or those persons and their lawyers are denied
access to all of the material upon which an order is sought.

129. A PIM would not inhibit the operation of the proposed law. It would enhance it. This has
been the experience in Queensland, where a PIM plays a beneficial and helpful role.

130. The concept of a PIM has operated very successfully in Queensland since that time,
under both Coalition and Labor governments.

131. The PIM has described his task as requiring a balance to be struck between two
competing expectations:

“The first is the community expectation that modern investigative agencies will have
appropriate powers and technology available to them in combating contemporary crime.
“The second expectation is that the erosion of fundamental rights of the individual that the
granting of such powers necessarily involves will be minimised to the greatest extent
possible by ensuring that the process of approving and using those powers is done strictly in
accordance with the restrictions expressed by the Parliament.”

132. The Bill would be considerably improved by imposing a requirement for a similar
balance to be struck with respect to applications for control orders and preventative
detention orders.



