
   

   

  
  
  

15   September   2021   
  
  

Adam   Marshall   
Minister   for   Agriculture   
Via   email:    northerntablelands@parliament.nsw.gov.au   

  
CC   The   Hon   Mark   Speakman,   SC   MP   
Attorney   General   
Via   email:    cronulla@parliament.nsw.gov.au   

  
Dear   Mr   Marshall,   

  
RE:   the   prosecution   of   local   NSW   fishermen   contrary   to   their   federal   Native   Title   rights   

  
Members   of   the   Aboriginal   community   are   being   prosecuted   under   the   Fisheries   Management   
Act   1994   (NSW)   despite   having   a   defence   under   native   title.     

  
Sections   17   and   18   of   the   Fisheries   Management   Act   1994   (NSW)   prohibit   the   taking   and   or   
possessing   of   fish   otherwise   than   in   accordance   with   the   regulations   and   fall   within   section   211   
(1)(b)   of   the   Native   Title   Act   1993   (Cth).   

The   FMA   expressly   excludes   from   its   jurisdiction   any   act   that   affects   the   exercise   and   enjoyment   
of   native   title   rights   and   interests.   Section   287   of   the   FMA   provides:   

“This   Act   does   not   affect   the   operation   of   the    Native   Title   Act   1993    of   the   Commonwealth   or   the   
Native   Title   (New   South   Wales)   Act   1994    in   respect   of   the   recognition   of   native   title   rights   and   
interests   within   the   meaning   of   the   Commonwealth   Act   or   in   any   other   respect.”   

Approaching   and   taking   Aboriginal   people’s   fish   when   they   are   fishing   in   accordance   with   their   
laws   and   custom   is   also   a   breach   of   their   fundamental   human   rights.   The   International   Covenant   
on   the   Civil   and   Political   Rights   provides:   

-Art   1.1   -   the   right   to   self   determination   including   the   right   freely   pursue   economic,   social   and   
cultural   development   
-Art   1.2   –   the   right   to   freely   dispose   of   natural   resources   and   wealth,   and   not   to   be   deprived   of   
the   means   of   subsistence   
-   Art   6   –   the   right   to   life   
-   Art   7   –   the   right   not   to   be   subjected   to   cruel,   inhuman   or   degrading   treatment   or   punishment   
-   Art   17.1   –   the   right   to   be   free   from   arbitrary   or   unlawful   interference   with   privacy,   family,   home   
or   correspondence,   nor   to   unlawful   attacks   on   their   honour   and   reputation   
-   Art   18.1   –   the   right   to   freedom   of   thought   conscience   and   freedom   
-   Art   26   –   the   right   to   equality   before   the   law   
-Art   27   –   the   right   to   enjoy   their   culture   and   enjoy   and   practice   their   religion   

Despite   having   these   rights,   a   disproportionate   amount   of   Aboriginal   men   have   been   
incarcerated   as   they   have   not   had   the   ability   to   mount   a   Native   Title   defence.   They   can   also   have   
their   property   seized,   and   be   subjected   to   onerous   prohibition   orders   which   can   prevent   them   
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from   fishing   and   using   inland   waterways.   Running   a   Native   Title   defence   is   complex   and   resource   intensive.   Legal   
Aid   and   Aboriginal   Legal   Services   are   not   funded   to   run   Native   Title   defences.   As   a   result,   members   of   the   
Aboriginal   community   are   having   their   freedoms   and   rights   denied   and   undergo   unnecessary   convictions   –   which   
has   long   term   ramifications   on   the   lives   affected.     

  
Members   of   the   Aboriginal   community   have   rights   under   Native   Title   and   should   not   have   to   rely   on   mounting   a   
defence   in   these   circumstances.   The   burden   of   defending   rights   they   are   entitled   to   is   leading   to   unacceptable   
injustice   and   hindrance   to   their   right   to   enjoy   their   custom   and   source   of   food.   

  
There   has   been   an   amendment   of   the   Fisheries   Management   Act   1994   (NSW)   to   include   section   21AA    of   the   
Fisheries   Management   Act   2009   No   114    that   authorises   and   provides   special   provisions   for   Aboriginal   cultural   
fishing.     

  
More   than   11   years   since   this   has   been   amended,   it   has   yet   to   have   commenced.   Where   this   amendment   could   
provide   some   certainty   to   both   law   enforcement   and   the   Aboriginal   community,   the   lag   in   commencing   this   
provision   has   led   to   protracted   and   unnecessary   injustice.     

  
We   urge   the   NSW   Government   to:   

  
1. Commence   section   21AA   of   the   Fisheries   Management   Amendment   Act   2009   No   114   immediately;     
2. introduce   regulations   under   s.   21AA   once   commenced,   only   if   necessary   and   where   there   is   a   strong   

justification;   
3. ensure   that   the   Department   of   Regional   NSW,   in   consultation   with   NSW   Aboriginal   Land   Council   and   

Aboriginal   Fisheries   Advisory   Committee,   revise   the   relevant   prosecution   guidelines   to   consider   cultural   
safety,   access   to   justice,   and   the   need   to   ensure   that   a   Native   Title   holders’   rights   are   properly   considered   at   
all   steps   in   the   prosecution;   and   

4. in   consultation   with   the   Attorney   General,   consider   how   Legal   Aid   can   be   better   resourced   to   assist   
Aboriginal   persons   accused   of   offences   under   the   FM   Act.   

  
In   the   interests   of   full   disclosure,   this   letter   will   be   published   on   our   website.   

  
Yours   sincerely,     

  

  
  

Pauline   Wright     
President     
NSW   Council   for   Civil   Liberties   
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