
 
 

 

 

 

29 October 2021 

 

Mr David Shoebridge, MLC 

Parliament House 

Macquarie Street 

SYDNEY NSW 2000 

 

By email to: david.shoebridge@parliament.nsw.gov.au  

 

Dear David Shoebridge MLC, 

 

RE:  Children (Criminal Proceedings) Amendment (Age of Criminal Responsibility) Bill 2021 

 

On 27 October 2021the New South Wales Council for Civil Liberties (NSWCCL) passed a motion at 

its Annual General Meeting expressing in principle support for the Children (Criminal 

Proceedings) Amendment (Age of Criminal Responsibility) Bill 2021 (‘draft bill”) 

 

Raising the age of criminal responsibility to fourteen years and prohibiting the exposure of all 

children under the age of sixteen to the detention system will fundamentally improve the rights 

of children in New South Wales and Australia’s compliance with its obligations under the 

Convention on the Rights of the Child. 

 

Ensuring that all detention and imprisonment is covered by the draft bill 

 

NSWCCL strongly recommends that your proposed section 5A prohibits all forms of 

imprisonment and detention, in whatever form they may take under either the Crimes 

(Sentencing Procedure) Act 1999 (CSP Act) or the Children (Criminal Proceedings) Act 1987 (CCP 

Act), when persons under the age of sixteen years come before the courts to be sentenced. 

 

As you would be aware, children convicted of serious children’s indictable offences are to be 

sentenced according to law (s. 17 of the CCP Act). This requires the court to sentence the young 

person under the CSP Act with both full time custodial sentences (s. 5) and intensive correction 

orders (s. 7) available as relevant custodial sentencing options.  

 

However, if an offender has been convicted of other indictable offences, the court retains 

discretion to sentence the young person according to law or in accordance with Division 4 of Part 

3 of the CCP Act (see LS v The Queen [2020] NSWCCA 120 at [53]). The available custodial 

sentencing options at law are the same as those mentioned above in respect of s. 17 of the CSP 

Act. The custodial sentencing options available under the CCP Act are detention under the 

control of the Minister pursuant to s. 33(1)(g) or an order suspending an order for detention 

under the control of the Minister pursuant to s. 33(1B). 

 

We recommend that your draft bill should adopt the phrasing “imprisonment or detention” to 

avoid any doubt as to whether the nature of the custody contemplated is covered by the 

proposed provisions. This would require amendments to your proposed ss. 5A(1) and 5A(4). 
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We further recommend that the definition of “imprisonment” be amended to include reference 

to s. 33(1B) (suspended control order) to avoid any doubt that this option is captured by the 

draft bill.  

 

Release of young persons currently in detention 

 

The draft bill appears to have a prospective focus. We do not propose that the draft bill makes 

any provision for the immediate release of young people currently in detention, as we suspect 

to do so may inhibit the draft bill from bill passing.  

 

Consideration should be given to as to what steps will be taken, if the draft bill passes, in respect 

of young persons who are detained at that time. NSWCCL would be pleased to participate in 

further consultation in relation to what steps should be taken in this regard. 

 

Support services and detention alternatives  

 

A key issue that must also be addressed in tandem with this draft bill is strong advocacy in 

relation to funding and resourcing of existing support services and programs and development 

of services and programs where there are gaps in meeting particular needs of young people. We 

understand that a key issue hindering the raise the age reform is the concern in relation to the 

alternatives that are available to support the most vulnerable young people who engage in 

criminal activity and who may be at risk of continuing to do so.  

 

We argue that the responsibility to provide support should be considered on a case by case basis 

before sentences are imposed, rather than waiting for a suite of programs to be developed 

before decarceration takes place. In quarter 2 of 2021 in NSW, 202 young persons were held in 

custodial settings (only 70 of whom were serving sentences, the remainder were on remand).1 

Arranging intensive support services and case workers for children for these sorts of number 

would be a very achievable goal. Doing so would not only have a lifelong impact on the health 

and wellbeing of the child and their families but protection of the community in the long term.  

 

It is important to also factor into this advocacy that the services must extend to regional and 

remote locations and include services and programs led by Aboriginal Controlled Organisations 

for Aboriginal and Torres Strait Islander young people (of the 202 young people in custody, 73 

are known to be Aboriginal identified).     

 

Ongoing support of the draft bill 

 

NSWCCL would be pleased to discuss the contents of this letter with you, if it would assist and 

would like to provide any ongoing support and/or assistance that you may require. Please do not 

hesitate to contact Josh Pallas, Vice President (joshpallas2@gmail.com; 0458 605 281) in the 

event that we can assist you further in any way. 

 

Yours sincerely,  

 

 

 

Michelle Falstein 

Secretary 

 
1 https://www.bocsar.nsw.gov.au/Pages/bocsar_custody_stats/bocsar_custody_stats.aspx  
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