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Principal points

The procedure for applying the character test shbeltaken out of the hands of the minster and his
or her delegates and given instead to a new, gelyuimdependent body. There should be an appeal

on the merits on leave to the Federal Magistraiesrt.

The various proposals to allow the minister to aderthe Administrative Appeals Tribunal (AAT)
should be rejected.

The proposals to prevent an appeal to the AAT adherdribunals concerning decisions of the
minister should be rejected, and replaced by enights to appeal.

Where convictions by foreign courts bear on theattar test, provisions should ensure that only
convictions for actions that would be criminal audbject to similar penalties in Australia may count
Furthermore, only convictions where the court pdates and standards of proof adopted are up to
Australian standards should be accepted.

The whole bill is so full of faults and poor proptssit should be rejected.

Summary of recommendations.

Matters relevant to both Schedules

Recommendation 1.The character test material of the Migration Aatdd be amended to
apply only to convictions for crimes which are rgosed as serious crimes (carrying a five-
year penalty) in Australia. The decision shoulddiesn by a new, genuinely independent
tribunal, whose members would have fixed termser&lshould be an appeal available on
leave to the Federal Magistrate’s Court. If theiCgives leave to appeal, that appeal would



be on the merits of the case, rather than a judieieew’ The non-citizen, if already in
Australia, should be able to be present at theifigsgrand in any case should be represented
by legal counsel of his or her choice. The ruliesatdural justice should apply, and the onus
of proof lie with the state. The options of deryirisas on this ground should not apply to
person who have lived in Australia for more thamyears, nor to persons who have lived in
Australia for two years without committing a crinmar to persons who will be subjected to
human rights abuses if deported.

Recommendation 2The Committee should find that proposed subse&8iBA(2),
proposed in Item 17 in Schedule 1, is contrarhéorule of law, and utterly intolerable in a
democratic society.

Items 23 and 24, which are dependent on item Igldlalso be rejected.

Recommendation 3. Item 12 of Schedule 2 and Iltems 1, 2, 10, 14, I6rid 18 which
depend on it should also be rejected, as uttetbyarable in a democratic society.

Recommendation 4.If any of the powers are granted to the ministesuerride decisions of the
AAT, there should be provided an appeal on thetsiefithe case and by leave to the Federal
Magistrates Court. Where the act provides forrméos visa holder to provide reasons why the
minister should revoke his or her decision, theeapphould lie after his or her refusal. Thereustho
be no pretence that the minister can override ssidecof a court.

Recommendation 5If section 133A is inserted into the Act, subsatti®3B(3) should not be.

Recommendation 6.If sections 133C and 133F are inserted into the etre should be an appeal
from the minister’s decision not to revoke a calatiein on the merits and by leave to the Federal
Court. Section 133D should not be included, &sarbitrary and unreasonable.

Schedule 1.
Recommendation 7.ltem 3, limiting access to the AAT, should be rigec

Recommendation 8.ltem 8, proposing to mandate the minster’s cantietiaof a visa,
should be rejected.

Recommendation 9.All decisions by the minister concerning the cheeatest should be
subject to appeal on the merits of the cases.aiticplar, Schedule 1 Item 18 should be
amended to ensure that a refusal by the ministesviake a decision, mandatory or
otherwise, can be appealed, by leave, to the Heldlewgistrate’s Court. If that process is
rejected, then Item 18 should be amended to pematppeal on the merits to the AAT
instead.

1 See Julian Burnside, Watching Brief: Reflections on Human rights, Law and Justice,
scribe Publications, Carlton North, Victoria 2001 pp. 121-123 for further argument.



Recommendation 10.If it is intended that the convictions referrednicubs. 501(7) and the
proposed 501(6)(e) include decision of foreign tmuhen there should be introduced a
restriction that the actions that led to the sergemould constitute a crime if committed in
Australia, and that the offence is one that woaldca like penalty in an Australian court.

Recommendation 11.If instead the process proposed by items 3,4,7,871&2nd 18 is to be
instituted, item 18 should be amended to permagplication by leave to the Federal
Magistrate’s Court, or failing that, to the AAT,agst the minister’s refusal to revoke the
cancellation of a visa.

Recommendation 12The restrictions on appeal in Item 5 should noptoeeeded with.

Recommendation 13.Item 6 should be supported, provided the previtasmges to the bill
have been made.

Recommendation 14.1tem 9 should be rejected.

Recommendation 15.Proposed new subparagraph 501(6)(b), containgenm 10, should
be rejected. Instead, Ministerial Direction 55 dddue incorporated into the Act.

Recommendation. 16.Proposed subparagraph 501(6)(ba) should be moddiesmove the
words ‘the minister reasonably suspects’, and tooree the reference to people smuggling,
substituting, if it is thought appropriate, a refece to endangering the lives of asylum
seekers by the provision of unsafe ships.

Recommendation 17:Item 11 should be omitted from the BiIll.

Recommendation 18.Proposed paragraph 501(6)(f) should be amendezhtb‘the person has
committed one or more...’

Recommendation 19.Either proper procedures should be put in placotdest adverse assessment
by ASIO, or proposed paragraph 501(6)(g) shoultebeoved from the bill.

Schedule 2

Recommendation 20that item 4 should be rejected, as a recipe foatb#rary rejection of visa
applicants.

Recommendation 21.That item 5 be rejected in respect of proposedestiiom 116(1AA) as being
redundant in part, and unreasonable in the expeasat relies upon. In consequence, item 9 should
also be rejected.

Recommendation 22.That Item 7 should be rejected, as device for angicesponsibility and
blame.



Recommendation 23.Item 17 should be rejected, since it supposesfaentould reasonably
predict that the minster may decide to overridmdirig by the AAT.

Recommendation 24.ltems 18, 19, 20 and 21 should be rejected.
A. The time for writing a submission.

It has become common for legal and civil libertieganisations to object to the short time spans
allotted for responding to extremely serious ameéaching legislative proposals. We recognisé tha
similar comments are made by senators and membpeslmment. Far from improving, however,
the practice is getting worse.

It is time to speak forthrightly about this.

It is not merely the supposition that the legislatwill not benefit from the considered input
of Australia’s most prestigious organisations ikait fault. That is merely insulting. Nor is
it the extraordinary belief that supposes thatqied that have been looked at by Cabinet and
some public servants cannot be mistaken in impbb@annot immediately obvious ways.

That is ignorant of history.

What is most concerning about the process thatirggbadopted is that it does not reflect the
democratic values that we require of new citizelasr the fundamentals of democracy lie in
the entitlement of people to a real say in decsibiat affect them and the values by which
they will live. A real say requires access toitifermation and arguments--real arguments--
supporting a proposal, and time for serious comatt and debate.

In addition, there are two vital reasons for pnefigra democracy to other forms of
government. One is that a decision, or a govemyean be changed without bloodshed.
The other is that the collective knowledge of teegle is greater than that of any smaller
group of people; thus policies will be better seddcand shaped if it is open to everyone to
contribute. The second of these is not givenuss loly the process that has been adopted.

To reject these, as these hasty processes daggtd the fundamental values of Australian
society; it is to reject the values that oughtédilindamental to any society.
B. Sections 501-503 of the Migration Act (the Act).

These 14 sections give the Minister or his or leeghtes the power to reject or revoke visas
on character grounds. The section is defectivauttiple respects

2 It also ignores the complexity of the Migration Act and of the provisions in the bill. For
example, a check on the innocuous looking Item 2 of schedule one requires examining
nine sections of the Act, three of the ASIO Act, five provisions of the criminal code and
three articles of the Refugees Convention.



1. Procedural faults.

Under subsection 501(3), there is no access todependent tribunal for review on the
merits of the Minister’s decision. The rules ofural justice do not apply; so the person
whose visa is cancelled (the non-citizen) needoeadiven an opportunity to demonstrate that
the Minister is misinformed or mistaken. The Mtersmay make a factually perverse
decision, and there may be no way of combatingJitless the Minister delegates the powers
given in subsections (1) and (2), there is no dppe#he merits of the case under those
subsections either.

These are recipes for mistaken and inferior degssio

Under section 503, the consequences which foll@d#tision of the Minister that a person
fails the character test are that eh person iemiitled to enter Australia, or to remain here.

It may be that the non-citizen is detained and thegported, or if that is not possible (where a
person is at risk of death if sent to the counfrlyis or her citizenship, or where the person is
stateless), may be kept in detention for long @si@r even for life. It is entirely
unacceptable, and contrary to the rule of law, #haerson may be detained for long periods,
without trial, without a hearing, and without thgportunity for a review on the merits of the
case other than by the Minister.

Section 503A compounds the problem. By proteatifigrmation supplied by law
enforcement agencies and intelligence agenciegkes it likely that the bad reasons for bad
decisions will not be made public. A culture ohdg will remain unchallenged. It makes it
possible, and it becomes increasingly likely, thabcent persons will be scapegoated to
protect reputations and careers.

2. The onus of proof.

Under subsections (1) and (2), it is left to the+adizen to satisfy the Minister that he or she
passes the character test. This reversal of jgoudt reasonable. How are persons to prove
that they have no criminal record in their courstreé origin; that their past conduct does not
show that their character is suspect; that they e no association with criminal groups;
and that there is no significant risk that theyl witite discord or threaten other people’s
property? In particular, how is a refugee to desti@te these things in the face of hatred and
lies from the authorities in their own countries?

3. Faults in the definition of ‘substantial crinalrecord’.

As it stands, subsection (7) defines ‘substantiatioal record’ on the basis of the penalty
imposed. There is no requirement that the offéacehich the person has been convicted is
a recognised crime in Australia, one which caraisémilar penalty in Australian courts.

4. Faults in the character test (subsection 6).
Paragraph (6)(b) allows a visa to be cancelledumsxaf an association with a person or an
organisation that the Minister suspects has bearhiad in criminal conduct. There is no

3 For further material on this see the argument concerning Item 12 below.



restriction on the degree of criminality, nor onettrer the criminal conduct would be
criminal conduct under Australian latw.

Subparagraph (6)(c)(i) is vague as to what crimoaglduct is sufficient to show that the non-
citizen is not of good character, while (6)(c)(iBes the even vaguer expression ‘the person’s
past and present general conduct’. Legislatiohdaaies such grave consequences should
be clear and explicit; decisions should be madelypective criteria.

Subparagraph (6)(d)(ii) combined with subsectidh) {inplies that a person fails the
character test for merely threatening damage taesoris property.

5. General considerations.

The temptation of the Minister or his or her advsstm use the character test for purposes
other than keeping notorious criminals out of Aalsirhas been made plain by the Haneef
case. But this is not an isolated instance. Issige can also be seen in the cases of Stefan
Nystrom and Robert Jovcic.

The CCL has in the past recommended substantiabelsato these sections of the Migration
Act. They are the changes that still should beanad

Recommendation 1. The character test material ohe Migration Act should be
amended to apply only to convictions for crimes with are recognised as serious crimes
(carrying a five-year penalty) in Australia. The cecision should be taken by a new,
genuinely independent tribunal, whose members woulbave fixed terms. There should
be an appeal available on leave to the Federal Magrate’s Court. If the Court gives
leave to appeal, that appeal would be on the meritsf the case, rather than a judicial
review.? The non-citizen, if already in Australia, shouldbe able to be present at the
hearings, and in any case should be represented l®gal counsel of his or her choice.
The rules of natural justice should apply, and theonus of proof lie with the state. The
options of denying visas on this ground should natpply to person who have lived in
Australia for more than ten years, nor to persons \wo have lived in Australia for two
years without committing a crime, nor to persons wh will be subjected to human rights
abuses if deported.

I. Problems with processes.

4 Minsterial Direction 55 does place some restrictions on this.

5 Both of these were long-term residents of Australia, who, having committed crimes
here, were deported to their countries of citizenship. Robert Jovecic was deported to
Syria, whose languages he could not speak, and became destitute. Stefan Nystrom, who
had lived in Australia since he was 27 days old, was departed to Sweden.

6 See Julian Burnside, Watching Brief: Reflections on Human rights, Law and Justice,
scribe Publications, Carlton North, Victoria 2001 pp. 121-123 for further argument.



As argued above, the CCL's preferred position take the character test out of the hands of
the minister and his or her delegates entirelyt i decided instead that the minister should
retain powers to apply the character test, thewalg processes are acceptable:

A minister makes an adverse decision about a psrsbharacter. The reasons for the
decision are presented in full to the applicarta@der. The holder can appeal on the merits
to the Administrative Appeals Tribunal. There i&gher appeal on matters of law to the
courts.

A Minster makes a decision. The reasons for thesubgcare presented in full to the applicant
or holder. The applicant seeks a reversal of timester's decision. If the minister rejects the
request, there is an appeal to the AAT on the mefithe case. Further appeals may be made
to the courts on matters or law.

The following are unacceptable, as contrary tortihe of law and against all reason:
Any irreversible decision by a minister.
Any situation where a minister purports to overrgdéecision by the AAT or a court.

Process proposals in the Bill.
Proposals to allow the minster to override the finthgs of tribunals.
Schedule litem 17. Proposed subs. 501BA(2

It is proposed here that the minister might makie@sion under proposed subs. 501(3A), the
decision is revoked on appeal to the AAT under seation 501CA, and then the minister
can reverse the AAT's decision. This is truly aatdinary, a grab for power that would

place the minister beyond the reach of the lawhemterits of a matter.

The minister's reversal is not open to merits re\g the Refugee Review Tribunal or the
Migration Review Tribunal. The only reason giverthat ' the government is ultimately
responsible for ensuring that decisions reflect mamity standards and expectations'. This is
nonsense. Essentially it says the minister shoale this power because ministers should
have this power.

But no reason is given for the introduction of éxgéraordinary power to be given to the
minister.

Is it so long since the Haneef affair that its tesshave been forgotten? Here is a summary. The
Minister for Immigration was wrong. Those officafsthe Australian Federal Police who advised
him were wrong. Members of the Department of Immatign were either wrong, or acceded to his or
her demands without managing to show him he wasgvrdNone of them apparently knew what
every regular supermarket shopper knew, that Sildscarere widely and cheaply available. And
when these things were finally pointed out to thieister and when a court granted Dr. Haneef bail,



the Minister used the character test in s.501 txlwhis or her reputation and have him deported.
That is, the Minster refused to admit, or could Iob@{persuaded, that he was wr6ng.

It is true that the power is restricted to decisitimat the person fails the character test bedhase
person has a substantial criminal record (subq6(#)) or has been convicted of a child ex offence
(the proposed 501(6)(e)). But as argued belovgelpoovisions are seriously flawed. (Since the
death penalty does not exist in Australia, therezfee to sentences must include sentences passed by
foreign courts. There are a number of countriesrevldeath penalties can be given to the victim of a
rape, or for homosexual activity, or other crimesnrecognised at all in Australia. There are many
countries where long sentences are passed forwdwdt count as very minor offences in Australia.)

One might trust the minister only to override th&TAon fresh evidence and in the most serious of
cases. But the law cannot rely on such trussibo often abusedut even if we could trust a
minister, the power to override a legal tribunal isnot one that should be given to any minister.
Ever.

Recommendation 2. The Committee should find that prposed subsection 501BA(2), proposed
in Item 17 in Schedule 1, is contrary to the rulef law, and utterly intolerable in a democratic
society.

Items 23 and 24, which are dependent on item 17,@hld also be rejected.

Schedule 2, Item 12
In schedule 2, item 12, similar proposals are ntaddlow the minister to override a tribunal.
This item proposes again that the minister havegpaavoverride decisions by a legal tribunal, iis th

case the AAT, the Migration Review Tribunal (MRT)tbe Refugee Review Tribunal. (RRT). As
before, this proposal is outrageous. As beforghauld be rejected out of hand.

A liberal democratic society requires at leastftil®wing:

Executive decisions are subject to the law. (Tle ofilaw—or part of it).

The powers of the executive, the parliament andutlieiary are separate.

In the long run, and subject to qualificationssithe parliament that is supreme, via its power to
make laws.

There is no detention without trial.

The parliament is elected by the people.

These principles were hard won. The attempt byStinart monarchs to make laws by fiat and to
override court decisions was the prime cause oEtigdish Civil Wars. The principle has been
scrupulously observed ever since, in common lamut@s.

7 And section 101.4 the Criminal Code was wrong ditidswrong, with its reference to “a thing”
XXX.



This time, an attempt is made to provide reasoaisate not empty. In paragraph 42 it is assehtad t
the community holds the minster responsible foigideas within his portfolio, even where those
decisions result from a merits review. It is suggabto follow that the minister should be able to
override the decisions of a legal tribunal.

The CCL is not aware of any surveys that have lbeaducted demonstrating that a majority of
people, let alone “the community”, holds this vielhere has at any rate not been the kind of
extensive public debate, with the arguments presefairly across the media, that would be needed to
inform such a view.

It is asserted in paragraph 49 that the reasotih&approach taken is that in some circumstances
there may be a need to act urgently to cancelaa i examples are given. It cannot be the meed
prevent a major crime—a terrorist offence or sotteiomurder. There are already laws that permit a
person to be detained and charged, if necessanyawitiliary offences. What else could be of such
urgency and importance that it justifies overriding AAT?

Recommendation 3. Item 12 of Schedule 2 and Iterits 2, 10, 14, 16, 17 and 18 which
depend on it should also be rejected, as utterly folerable in a democratic society.

Further notes on 1tem 12 of Schedule 2.

Section 133A

The Explanatory Memorandum for proposed subsedt83#A(2) is misleading. The procedures in
Subdivision C of Division E of Part 2 of the Aciopide arrangements for a persons whose visa is at
risk of being cancelled because the holder suppdilse or misleading information in their
applications to be able to explain the problem @ordect the information, and generally to
demonstrate that they should be granted the Vika. proposed subsection removes that procedure,
which is intended to provide natural justice, agalves only the line in proposed subsection 133A(1)
that makes it a condition that the minister dodsacbif the visa holder satisfies the ministett tife
ground for cancelling the visa does not exist—that what was written was true. This is not ndtura
justice.

Even worse, subsection (3) would permit the minigtecancel a visa without warning. As noted at
the start, subsections (5) and (6) again would lertak minister to override the decision of the AAT
To complete the monstrous proposal, proposed stitis€d) provides that the rules of natural justice
do not apply.

It is true that proposed section 133F allows then&y visa holder to attempt to show that ‘the ggbun
[for cancellation] does not exist’. If this whgbeocess goes ahead—if Item 12 is adopted—it i$ vita
that a refusal by the minister to revoke his decigian be appealed, on the merits and by lea¥beto
Federal Court; and that the minister have no pawererride decisions of that court. Decisions by
the AAT will not be enough, since the minster cooN@rride them again.



Recommendation 4. If any of the powers are grantetb the minister to override decisions of the
AAT, there should be provided an appeal on the mets of the case and by leave to the Federal
Court. Where the act provides for a former visa hider to provide reasons why the minister
should revoke his or her decision, the appeal shalilie after his or her refusal. There should be
no pretence that the minister can override a decien of a court.

Proposed subsection 133B(3) compounds the inigdiiproposed section 133A by allowing the
minster to cancel a visa becausénaidvertentnon-compliance, even when the visa holder, having
become aware of the non-compliance, alerts theterits the fact. And this, let it be remembered, i
of cases where a tribunal has held that the graindt a reason for cancelling a visa. There go
reason not to mirror sections 110 and 111 of thie Ac

Recommendation 5. If section 133A is inserted intime Act, subsection 133B(3) should not be.

Section 133C

This is yet another proposal to permit the minigtesverride a decision of the AAT. It should be
rejected for the same reasons as before. Thedt &shred of legitimate argument for granting thi
power. As before, the needs to be an appeal thisteni cannot overturn, to prevent arbitrary and
vindictive action by the minister. Natural justiseexcludedby subsection 133C(2), but at least under
subsection 133C(1) the visa holder is permitteattempt to satisfy the minister. No such permissio
is given under subsection 133(3). However, thetle opportunity to seek a revocation of the
minister’s decision under proposed section 133ker& should be an appeal on the merits from a
refusal of the minister to revoke his or her dexisi

Proposed section 133D is arbitrary and unreasondtie one thing to set a time limit, and to dsxr
that if it is not met, the minister need not coesitepresentations by the former visa holder. djuise

another to prevent him or her from so consideriligs not hard to imagine legitimate reasons why
representations might be late—illness for instance.

Recommendation 6. If sections 133C and 133F aresirted into the Act, there should be an
appeal from the minister’s decision not to revoke @ancellation on the merits and by leave to
the Federal Court. Section 133D should not be inafled, as it is arbitrary and unreasonable.

Further matters from Schedule 1
Schedule 1, Item 3 and Item 7 with Items 8 and 12.

Contrary to the impression given by the explanatogynorandum, Item 3 does not provide a
new appeal to the AAT, but instead limits an erigtbne. It is wrong to do so.

At present under section 501 of the Act, a deleghthe minister may decide to reject an

application for a visa, or cancel an existing vikd,is judged that the applicant or holder
fails the character test. Section 500 provideappeal to the AAT against such a decision.
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Item 3 and item 7 together introduce an exceptothat appeal right, limiting it by reference
to a new subsection, 501(3A) (inserted by itemaBlich in turnrequiresthe minister to
cancel a visa once he decides that the persoraliad the character test on certain grounds.

The minister may know perfectly well that there go®d reasons for disregarding a sentence
by an overseas court (a death sentence to a witrape for instance), but must cancel the
visa nevertheless.

The existing grounds, now to be newly excluded frfAT review, are:

The person has been sentenced to death or

The person has been sentenced to life imprisonorent

The person has been sentenced to terms of impresainoh 12 months or more.

A new ground is inserted by item 12. This proposagraph 5011(6)(e). If a court in
Australiaor a foreign countrjhas convicted the person of one or more sexuabgd
offences involving a child,

or found the person guilty of such an offence,

or found the charge proved even though the pess@ndischarged without

conviction.

In addition, the person must be in an Australiaaqor.
There are serious problems with the referencermdo courts.

First, it is not clear whether the existing groufmsthe character test refer to Australian
courts or they include foreign ones. The fact thatdeath penalty has been repealed in
Australia would suggest the referemoastinclude foreign courts. On the other hand, the
new contrast with the wording of new paragraph 6J#&) would suggest the reverse.

Second, there is the issue of laws in other coemthat are contrary to human rights.
Foreign laws for instance can see a rape victinvicted of extramarital intercourse and
sentenced to death. A 15 year-old so convictebsentia in relation to rape by a group of
teenagers could be caught twice by the new progosal

Then there are old offences, committed perhapgerson’s youth, such as the well-known
cases of a couple of 15 year olds having had iotese many years ago.

The new ground should at least be restricted tdemsathat would be an offence in Australia
and would carry a sentence here of five years oemand that would not be subject to
Australia’s spent conviction provisions.

Then there is the issue of the standards of prosbme foreign countries. Any regular
writer of Amnesty International urgent action lestes familiar with cases where people have
been found guilty on the basis of evidence obtalmetbrture, or where they have been
found guilty apparently ins spite of clear evidetwé¢he contrary. Even the United States is
not free from this problem. There have been mioae .00 cases in the United States where
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a verdict of murder has been followed by the sergai execution, yet the convicted person
was subsequently proven to be innocent (sometifitestheir deaths).

In no case where the character test involves ne¢erto foreign convictions should the visa
holder or applicant be deprived of the right of @glpon the merits of the case to the AAT.

There are difficulties too with sentences in AusiraSome states and territories have from
time to time instituted mandatory penalties, with tthree strikes and you are out’ kind being
the most egregious.

Under such laws, visa holder might be convictethode trivial crimes, and sentenced to a
year in prison. Such crimes might include shaplift or graffit—indeed in New South
Wales, such crimes can be punished by three-ygaejaences.

New South Wales also has mandatory sentencesrferganch killings”. As was argued
during the debate on that law, a person in a bghnshirtfront another, committing thus a
minor assault, and the victim, stepping back, cdaildover an obstacle and hit his head on
the bar—and die. A sentence of eight years thikowe automatically.

Finally, there is the culture of ’being tough omnce”—the retreat of weak politicians in the
face of pressure from bigoted media commentatibithis continues, there will be more and
more offences which do not show the kinds of baatatter envisaged by the Explanatory
Memorandum which nevertheless carry large penalties

This group of items shows clearly why a provisiomaeia compels the minister to cancel a
visa is foolish. Like mandatory penalties for cesnit will always lead to injustice.

And it shows that there must always be an appealadble on the merits of the case.
ltem 4 with Item 18.

Item 18 is thus vital. It requires the ministegige his or her reasons for cancelling the visa
under subsection 501(3A) to the former visa holdée. must invite the person to make
representations to him seeking revocation of tlusdmn, either showing that the person after
all satisfies the character test, or that theemwther reason for the minster’s “decision”—
remember it is mandatory—to be revoked. It willWewer, prove difficult in some of the
above examples for the person to prove his or &sg.c

The Explanatory Memorandum at item 18 avers that#ctision not to revoke the visa
cancellation can appealed on the merits of the twagee AAT, on the basis of Iltem 4.
However, Item 4 permits decisions by a deledai¢ not decisions by the ministéo be
appealed. In view of the complexities noted abaveital that decision by the minster not to
revoke the visa cancellation can also be appealed.

Recommendation 7. Schedule 1 Item 3, limiting acsg to the AAT, should be rejected.
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Recommendation 8. Schedule 1 Item 8, proposing teandate the minster’s
cancellation of a visa, should be rejected.

Recommendation 9. All decisions by the minister cwerning the character test should
be subject to appeal on the merits of the casesn particular, Schedule 1 Item 18 should
be amended to ensure that a refusal by the ministéo revoke a decision, mandatory or
otherwise, can be appealed, by leave, to the Fede@ourt. If that process is rejected,
then Item 18 should be amended to permit an appeah the merits to the AAT instead.

Recommendation 10. If it is intended that the congtions referred to in subs. 501(7)
and the proposed 501(6)(e) include decision of faga courts, then there should be
introduced a restriction that the actions that ledto the sentence would constitute a
crime if committed in Australia, and that the offence is one that would carry a like
penalty in an Australian court.

Recommendation 11. If instead the process proposéy items 3,4,7,8,12,17 and 18 of
Schedule 1 is to be instituted, item 18 should bereended to permit an application by
leave to the Federal Magistrate’s Court, or failingthat, to the AAT, against the
minister’s refusal to revoke the cancellation of aisa.

Schedule 1 Item 5.

For reasons already given, this restriction oratveglability of an appeal to the AAT should
not be enacted. Minsters are not infallible. Tdyglies also to the decision of a minister to
declare a person excluded, under s.502.

Recommendation 12. The restrictions on appeal in 8edule 1 Item 5 should not be
proceeded with.

Schedule 1 Item 6.
If the changes recommended so far are made tdlthikdm 6 enable an appeal to the AAT
against a decision to declare the person exclutteshould therefore be supported.

Recommendation 13. Item 6 should be supported, pvaled the previous changes to the
bill have been made.

Schedule 1 Item 9 If Item 8 is rejected, Item 9 is unnecessalyltem 8 and its associated
changes are retained, this item would delay theigian of natural justice to a person in
prison (possibly on remand). There is no reasothis, other than to authorise the
vindictiveness and mistakes made in cases likeafhat. Haneef.

Recommendation 14. Item 9 should be rejected.

ll. Changes to the character test.

October marks the thirteenth anniversary of theldeaf two refugees, who were sent to their

fates when their stories were not believed. Astieme of them was killed by the people he
said would do so, the other probably was. Thiskedthe beginning of a campaign of
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demonisation of asylum seekers, and an obsesstbnmeeding out the cheats. The idea was
pressed that if three is any doubt at all, asylaekers should be sent back. The result has
been that some dozens have died. We know bytiatnf we try to catch every possible
cheat in our nets, we will refoul many genuine sase

Now, in an effort to further avoid our obligatiorisis proposed that people will be denied
protection on the basis of a revised character test

We should know by now that if we make the charatetstrtoo strong, we will send people
back to their deaths or keep them indefinitely imhetd--people who would fit into our society
as well as a great many people who live in it pablgeenough in spite of their strong views.

Schedule 1 Item 10.

This item lowers the threshold of the proof reqditieat a person is a member of or has or
has had an association with another person (organsation or group) which the minster
reasonably suspects is or has been involved inmaimmonduct. The new requirement is
only that the minster reasonably suspects thgbéingon has such an association.

The existing provision is already deficient. leisough that the person has had an
association. It is true Ministerial Direction 5&quires a delegate of the minster to assess the
nature of the association, the degree and frequehitye association, and the duration of the
associatioff. This direction should be incorporated into the.Ac

In his ‘Statement of Compatibility with Human Rightvhich forms part of the Explanatory
Memorandum, the Minister avers that at presengh leivel of certainty is required that a
person has an association, and this made if diffiod'capture” such people.

It should not be difficult to prove an associatida.the Minister suggesting that when he or
his delegate does not know whether a person htg meet another on several occasions,
they should be able to act as if they do?

The item is condemned in addition by the Explanakemeorandum itself, which asserts
‘There is no requirement that there be a demorwstrafi special knowledge of, or participation irg th
suspected criminal conduct by the visa applicanvisa holder’.

Recommendation 15. Proposed new subparagraph 50)({%), contained in Schedule 1
Item 10, should be rejected. Instead, MinisteriaDirection 55 should be incorporated
into the Act.

Proposed subparagraph 501(6)(ba) adds traffickinmprsons, torture, slavery or crimes of
serious international concern to the character t€sese are appropriate, although making
the threshold reasonable suspicion rather thagaat truth on the balance of probabilities is
not.

8 By implication, if a person removes him or herdedin the association upon learning of the
criminal conduct or the other person or group,e¢hemo blot on the character of the person.
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But the item also adds ‘people smuggling’. CCL bascerns about the people smuggling
law, expressed in a submission to the Committeelation to its inquiry concerning the
Deterring People Smuggling Bill 2011. We wroterthe

‘3. If there is a moral fault in people smugglifngs not in assisting refugees to arrive in Aakér by
boat—after all, there appears to be no problem astisting refugees to arrive by air—but in the use
of unsafe boats for the purpose. It is that winidght be penalised—»but only when there is a means
by which refugees can be kept safe, and can knathly will steadily progress to the head of a
gueue and ultimately be given access to safe havens

‘4. While refugees, having fled persecution, fthdmselves in unsafe camps with polluted water
supply, at risk of cholera, dysentery, rape anddeyrthey will, properly, seek to move on. Those
who assist them should not be demonised on thatiaté

This continues to be the CCL position. Legitimassistance to refugees to escape to a genuinely saf
country should not be criminalised, and those adiedi under the present law should not be held to
have failed the character test unless they havbealately set the lives of asylum seekers at risk.

Recommendation. 16. Proposed subparagraph 501(63)should be modified to remove the
words ‘the minister reasonably suspects’, and to raove the reference to people smuggling,
substituting, if it is thought appropriate, a reference to endangering the lives of asylum seekers
by the provision of unsafe ships.

Schedule 1 Item 11.

Item 11 removes the word ‘significant’ from s.50(¢. The effect is to ensure that a person
will fail the character test if there @yrisk (other than a trivial risk) that a person \Wbu
» engage in criminal conduct in Australia; or
* harass, molest, intimidate or stalk another penms@ustralia; or
» vilify a segment of the Australian community; or
* incite discord in the Australian community or is@gment of that community; or
* represent a danger to the Australian community @ segment of that community,
whether by way of being liable to become involvedctivities that are disruptive
to, or in violence threatening harm to, that comityuor segment, or in any other
way.

Although trivial or minimal risks would not be inaded as a matter of standard interpretation, it is
doubtful whether anybody could demonstrate thakties no risk, other than a trivial risk but less
than a significant risk, that they might inciteatisd in a section of the community.

Recommendation 17: Item 11 should be omitted frorthe Bill.

9 Submission to the Legal and Constitutional Committee of the Senate concerning the
Deterring the People Smuggling Bill2011.
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Schedule 1 Item 12

Item 12 inserts four provisions into the charatést.

We have commented on paragraph 501(6)(e) abovenotss! there, the proposed paragraph needs to
be nuanced to ensure that an overseas convictfon @ action that would be an offence in Austali
and the appeal process should permit a persorote tat such a conviction was unjust. The appeal
should be specifically guaranteed, and be availahlether the relevant decisions about the test are
made by the minster or by his or her delegate.

Proposed paragraph 501(6)(f).

This paragraph provides that a person may be feahdve failed the character test if he or she has
been charged with or indicted for any of six kimdsrime. These are covered by the Refugee
Convention, and the crimes are horrible.

However the Convention requires that the persorcbasnittedhe relevant crimes, not that they
have been charged with them. The constitutioniéditaof the proposed measure must therefore be
in doubt.

Moreover, the Convention is correct. A person ninesable to demonstrate that the charges were
unjustified. And that bar should not be set taghhi They should not have to prove that they did no
commit the crimes in question.

Recommendation 18. Proposed paragraph 501(6)(f) shld be amended to read ‘the person has
committed one or more...’

Proposed paragraph 501(6)(Q).

At present a person who has received a visa camtdr@ed because of an adverse security assessment
by ASIO. There is no entitlement to a hearinglanrmerits of such an assessment, and generally no
full explanation is given of the grounds on whitksimade. It is notorious that in excess of 30pte
languish in detention under that provision.

This provision provides that a person fails therabger test if such as assessment is made. Tisair v
may accordingly be withdrawn, and they are liableeing deported, or if Australia’s obligations not

to refoul the person are applicable, to indefidig¢ention.

Recommendation 19. Either proper procedures shoultle put in place to contest adverse
assessment by ASIO, or proposed paragraph 501(6)(sfpould be removed from the bill.

16



Schedule 1 Item 13 and Item 15.

CCL has expressed concerns in relation to the dalawnications Interception and Access Act that
quite trivial crimes are subject tafaree-yearpenalty in Australid® As noted above, there has also
been a tendency for penalties to be increasedorAirgly we believe that paragraph 501(7(c) and
the proposed subsection 501(7a) should be thedwddje separate inquiry into the impact of penalty
creep on this and other legislation.

Recommendation 20. Items 13 and 15 should be rejed pending a separate inquiry into
penalty creep on this and other legislation.

Schedule 1 ltem 14.

It is to be remembered in this context that peapéebeing made psychologically ill by the treatment
they receive in detention centres. This provigbauld be given more consideration than CCL can
do in the time available.

Recommendation 21. Either proper procedures shoultle put in place to contest adverse
assessment by ASIO, or proposed paragraph 501(6)(sfiould be removed from the bill.

Schedule 2.

Further notes on the details of item 12.

Schedule 2 Item 4.

This item proposes that a visa may be refused @grbunds that the applicamay be, would be or
might be’a risk to the health safety or good order of tlustéalian community, or of a segment
thereof; or may, would or might be a risk to thaltieor safety of an individual member of that
community. (Our emphasis).

The italicised segment supposes a double lowefitigedoar for refusal. Even though trivial or
merely philosophical possibilities would not beluded, the proposed paragraph could be applied to
almost anyone. It is a recipe for the arbitrajgetion of an applicant, and should itself be regdc

Recommendation 20: that item 4 should be rejecteds a recipe for the arbitrary rejection of
visa applicants.

Schedule 2 Item 5.

Division C of part 2 of the Act already permits cahation of a visa if the information supplied by

the applicant was false. If, as the Explanatoryrideandum supposes, contradictory information was
given, then as a matter of logic, that informati®false. In that respect, proposed subsection

10 CCL submission to the Legal and constitutional Committee of the Senate Inquiry into
Comprehensive Revision of the Telecommunications (Access and Interception) Act
1079
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116(1AA) is redundant. The circumstances in whichisa might properly be reconsidered are if false
information was relied upon when it was grantethatTis provided for in proposed subsection
116(AB).

But the situation is worse. It is to be remembehed refugees arrive from countries where revealin
their identities may lead to their own deaths haise of their relatives. Until they have received
independent and competent legal advice, and inetyl &re sure that the lives of their relatives nalt

be set at risk, they are quite likely to give imeat information. Unhappily, they are not beingeg
such advice before being interviewed. The demditldeoExplanatory Memorandum that they always
provide correct information before, during or affiee visa application in process is not, as the
Explanatory Memorandum says, a reasonable expattalt is utterly unreasonable.

There has been at least one occasion in the pasewloubt was placed on a refugee’s claims to
identity, on the basis of linguisticists' assersi@bout the forms of language the person spokehiand
knowledge of local geography. He was sent bad¢kg@ountry of origin, and returned to the place
where he said he had come from.

Recommendation 21: That item 5 be rejected in reget of proposed subsection 116(1AA) as
being redundant in part, and unreasonable in the gxectations it relies upon. In consequence,
item 9 should also be rejected.

Schedule 2 Item 7.

Mandating the minster’s action, when that is toueashat a visa is cancelled, is always mistaken.
Allowing regulations to determine when the mingtexttions are so mandated is a device for
avoiding responsibility, scrutiny and blame, amdatdegree, bypassing parliament. Further, no
indication is given in the Explanatory Memorandumoat what is envisaged. There is no point in the
Act saying ‘may’ if regulations can turn that intoust’.

Recommendation 22: That Item 7 should be rejecteds a mere device for avoiding
responsibility and blame.

Schedule 2 ltem 17.

If item 12 is rejected, as it should be, item 1% go with it. But in the alternative, this amenent
would give an officer of the Department or a polidficer, the right to detain a visa holder if the
officer reasonably suspects that the minster maidddo override a decision of the AAT. This is
pure fantasy. A minister who could be reasonabdyglicted to override a decision of the AAT (rather
than, say, urging the arrest of the visa holdereutige auxiliary crime sections of the Criminal €pd
would be a minister who is not acting reasonably.

Recommendation 23: Item 17 should be rejected, siadt supposes an officer could reasonably
predict that the minster may decide to override aihding by the AAT.
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Schedule 2 ltems 18, 19, 20 and 21.

These items are designed to remove appeals toitgratvn Review Tribunal when the minster (not
a delegate of the minister) makes a personal @ecisicancel a visa. The intention is to prevent
merits review of the minister’s decisions.

The consequences of these decisions by the mergte¢hat a non-citizen (the person) will be detaine
(if in Australia) and then deported—unless he @& lsas been found to be a refugee, in which case the
person may be detained indefinitely. Nobody shdadubjected to this without merits review.
Ministers make mistakes—they are but human. Tdehiisors make mistakes. Members of the
Federal Police make mistakes. Sometimes theyaktermistakes together.

On the face of it, then, merits review is imperativ
Now the Explanatory Memorandum argues :

1. The government is ultimately responsible fawimg that decisions reflect community standards
and expectations.

2. ltis incongruous that decisions relating ttaveal security, foreign interests, the healthesatind
good order of the Australian Community, “the iniggof the Migration Programme” should be
subject to full merits based administrative review.

It makes the same two claims four times.
The first claim is false. That responsibility Iiegth the Parliament, and ultimately with the peopl

The second claim is strange. Section 411 of thehAs permitted review by the Refugee Review
Tribunal of decisions concerning crimes againstpewar crimes, crimes against humanity, serious
non-political crimes, acts contrary to the purpames principles of the United Nations, national
security, public order, expulsion and dangers tusty. No “incongruity” has been felt over that f
some time. The Refugees Convention itself requiresfect that due process to be offered to
refugees before they are expelt@tdmatters of national securjtgxcept in urgent situations. (No
reservations are permitted on these matters.)

The claim of incongruity is thus a new claim, dreahup for lack of any serious argument, in support
of a power grab.

Recommendation 24: Items 18, 19, 20 and 21 shoudd rejected.

Martin Bibby MA, BD, PhD
Executive member, New South Wales Council for Civil Liberties

October 28, 2014
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