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It is a pleasure to introduce the
2016 edition of Legal Tweaks.
It is certainly encouraging to see, even in
the fifth successive annual edition of this
publication, that progressive people from
all corners of the legal profession and
beyond are brimming with ideas about
improving our laws and reforming our legal
system.
Regrettably, the same cannot be said for
those presently in Government in Canberra.
In so many important areas, law reform
has ground to a complete halt during
this Liberal Government. Meanwhile, the
Government has attacked access to justice
with cuts to Legal Aid, Community Legal
Centres and other vital legal assistance
services.
If we are to defeat this Government in the
near future, it will be because we have won
a contest of ideas with our conservative
opponents.
By helping foster a culture of ideas within
Labor, and by developing proposals for
progressive law reform, those who have
proposed ‘tweaks’ in this publication are
making an important contribution to
Labor’s task.
I am grateful for their hard work, and
congratulate the NSW Labor Lawyers
on yet another successful edition of this
publication.

Foreword

MARK DREYFUS QC MP
1

Mark Dreyfus QC MP
Federal Shadow Attorney-General
Member for Isaacs

It’s a pleasure to again provide a
Foreword for Legal Tweaks.
Over several years Legal Tweaks has provided a broad range of useful views and
articles promoting law reform.
This can have very practical consequences. Last year’s edition has given rise to
the introduction in the New South Wales
Legislative Assembly of the Suitors Fund
Amendment (Costs of NCAT Appeals) Bill
2016. The Bill is likely to be debated early
next year.

Foreword

A MP
key aspect of progressive political
PAUL LYNCH

change must be wide-ranging intellectual
inquiry and discussion. NSW Labor Lawyers, particularly through Legal Tweaks,
has been pursing that course with enthusiasm. Facing conservative Governments
at both Federal and State level makes that
task even more important. A wide range
of contributors with a wide range of ideas
will encourage the discussion that is sorely
needed. The point is not to agree with every idea – but to have the discussion.
I’m sure this edition of Legal Tweaks will be
as valuable as previous issues.

Foreword

Paul Lynch MP
NSW Shadow Attorney-General
Member for Liverpool

INTRODUCTION

Can I congratulate the Society and in particular the Editor for the work that has been
done in producing this year’s issue.

PAUL LYNCH MP
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This year’s edition of Legal
Tweaks arrives at a time of great
uncertainty for Australia.
The tories have taken power in our state, in
our nation, and further afield in May’s United Kingdom and in Trump’s United States.
Everywhere, it seems, progressives and reformers are mired in Opposition.
We know middle Australia is feeling increasingly locked out. We know the supremacy
of the boomer generation is taking its toll
on the prospects of future generations. We
know social ills like underemployment and
homelessness are reaching new heights.
With Opposition comes great responsibility:
the responsibility to persuade the Australian
people and present them with a genuine alternative. To this end and with some of these
challenges in mind, this publication again
asked a simple question of progressive legal
practitioners, academics and students of
the law - what would you change and why?
This year’s collection of past and present
contributions is impressive. A wide variety
of topics are canvassed. The proposed solutions range from the pragmatic to the controversial, but all of the pieces share a certain boldness, the incendiary boldness that
comes with daring to try and make society
more just, more fair, and more prosperous.

INTRODUCTION
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Nick Alexander
2016 Legal Tweaks Editor

Editor’s Note
NICK ALEXANDER

Nicholas Cowderry AM QC
PROFESSOR AT LAW AND FORMER NSW DPP

I would repeal the cognate sections 82,
83 and 84 of the Crimes Act 1900 (NSW),
which make it a serious crime to act unlawfully to procure a miscarriage or to provide
anything intended to be used to unlawfully
procure a miscarriage.

Why does this section or
regulation need to be changed?
The word ‘unlawfully’ in this context means
without lawful excuse. It has been held by
the courts since around 1970 that a lawful
excuse exists if the action that is taken is
necessary to preserve the woman from a
serious danger to her life or her physical or
mental health (not being merely the normal dangers of pregnancy and childbirth)
and is not out of proportion to the danger
to be averted. The person bringing about
the abortion must have an honest belief on
reasonable grounds that it is necessary for
such a purpose.

All Australian States and Territories, apart
from NSW and Queensland, have decriminalised abortion completely. Surveys in modern
times consistently show strong community
support for the decriminalisation of abortion.

“

All Australian
States and Territories,
apart from NSW
and Queensland,
have decriminalised
abortion completely.

Abortion may be desired for a very wide
range of reasons, including pregnancy
resulting from rape, young age, the number of existing children, the health of the
foetus, the health (physical or mental) of
the woman. Overlaying such health and
social concerns with criminality unnecessarily further burdens all involved in taking
appropriate clinical action in the woman’s
best interests and attaches an unhelpful
stigma to the process.

ANTI-DISCRIMINATION LAW

If you could change one
particular section or regulation,
what would it be?
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Steven Lewis

PRINCIPAL, ACA LAWYERS & ANTI-DISCRIMINATION ADVOCATE

If you could change one
particular section or regulation,
what would it be?
Repeal section 20D of the Anti-Discrimination Act 1977 (NSW) (‘ADA’) and insert
new provisions in the Crimes Act 1900
(NSW) (‘Crimes Act’) to make it an offence
for inciting or harassing groups currently
protected under the Act: race (including
ethno-religious groups), homosexuality,
HIV-infected and transgender persons.

Why does this section or
regulation need to be changed?
ANTI-DISCRIMINATION
LAW
BAIL / SENTENCING
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The current law in NSW prohibiting serious vilification is inadequate. While violent
behavior motivated by racial hatred is an
offence under the Crimes Act, those who
incite violent conduct by manipulation and
appealing to prejudices and grievances are
beyond the reach of the criminal law.
Section 20D of the ADA was enacted in
1989 to make it an offence to engage in
criminal incitement that is, serious vilification. Not one prosecution has proceeded

to court. However, it has been impossible
to prove the elements of the offence.

The current law in
NSW prohibiting
serious vilification is
inadequate.

“

To overcome this problem the following
categories of behavior should constitute a
substantial threat to the physical safety and
security of sections of the public – initially
the same groups which are protected under the ADA - warranting criminalisation:
• promoting or advocating force or violence
against an identifiable group or members
of that group,
• harassment or intimidation of a member of
an identifiable group, and
• intentional or reckless incitement of hatred
against an identifiable group or members
of that group.

Tony Bowen

BARRISTER, EDMUND BARTON CHAMBERS

I would like to see ss 25(1A) and (2A) of
the Anti-Discrimination Act 1977 (NSW) repealed.

Why does this section or
regulation need to be changed?
Section 25 makes it unlawful for an employer to discriminate against a person on
the ground of sex. However, both these
sections provide a carve out of s 25 when
it comes to pregnant women seeking employment, promotion, training, or transfer
or who are dismissed, if they were pregnant
at the time they applied for employment.

...these provisions...
permit discrimination
against women.

“

It is hard to believe legislation such as this
still exists in this day and age. Both ss 25(1A)
and (2A) provide an out for an employer to
discriminate against a female employee on
the grounds that at the date the woman
applied for employment, she was pregnant. It is trite to observe that (obviously)
these carve outs can only apply to women.
They are not to be found in similar Commonwealth legislation.
It is a commendable fact of life that our
society and economy promotes equality
of opportunity for women in employment
and career advancement. In my view,
these provisions are inconsistent with that
foundation as they permit discrimination
against women.

ANTI-DISCRIMINATION
LAW
BAIL
/ SENTENCING

If you could change one
particular section or regulation,
what would it be?
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Kieran Fitzgerald

FEDERAL PROSECUTOR, COMMONWEALTH DPP

If you could change one
particular section or regulation,
what would it be?
I would amend Division 5 of Part 1B of the
Crimes Act 1914 (Cth) (‘CA’) to allow the
courts to deal with any breach of a federal
sentencing order.

Why does this section or
regulation need to be changed?

CRIMINAL & EVIDENCE LAW

7

Currently, courts are empowered to deal
with a breach of a federal sentencing order
under ss 20A and 20AC of the CA only if
the person in breach of the sentence has
failed to comply “without reasonable cause
or excuse”. The Act does not empower
the court to deal with a breach where the
offender may have a reasonable cause or
excuse, such as illness.
There are many different circumstances
that may have led to the breach of a sentencing order, and judicial officers should
be empowered to hear and determine
proceedings with respect to breaches of
sentencing orders regardless of the situa-

tion. Courts should be able to deal with the
breach and make orders that are suitable in
all the circumstances.

“

...judicial officers
should be empowered
to hear and determine
proceedings with
respect to breaches
of sentencing orders
regardless of the
situation.

The Act should be amended to enable the
court that sentenced the offender to deal
with all breaches of sentences, regardless
of whether the offender has a reasonable
cause or excuse for the breach.

Hannah Quadrio

SOLICITOR AND FORMER PRESIDENT, NSW LABOR LAWYERS

Who is eligible to be appointed as an attorney?
(1) An individual is eligible to be appointed as an
attorney if the individual is a person –
(a) who is not and has never been the defendant in an apprehended domestic violence
order made for the protection of the principal;
and

I would amend the Powers of Attorney Act
2003 (NSW) (‘POA Act’) to make a person
ineligible to be appointed as an attorney for
someone (‘the principal’), in circumstances where they are the defendant against
whom an ADVO (‘apprehended domestic
violence order’) is made for protection of
the principal, or there is otherwise a history
of domestic violence between the wouldbe attorney and the principal.

(definitions of terms in bold to be drawn from the
Crimes (Domestic and Personal Violence) Act
2007 (NSW)).

Why does this section or
regulation need to be changed?

Other eligibility criteria could also be included, such as those in s 28 of the Powers
of Attorney Act 2014 (VIC).

There is currently no provision in the POA
Act limiting who can be appointed as an attorney. As a result, a perpetrator of domestic violence can be appointed attorney for
their victim, and proceed to use the power
of attorney as a further means of control
and manipulation.
To address this issue, a new section could be inserted into the POA Act, along the following lines:

(b) who does not have a history of domestic
violence with the principal

For completeness, the certification required by prescribed witnesses (in the case
of enduring powers of attorney), under
s. 19(1)(c) of the POA Act, should also be
amended to include a statement that the
prescribed witness explained to the principal the eligibility criteria for who can be
appointed as an attorney.

CRIMINAL
BAIL / SENTENCING
& EVIDENCE LAW

If you could change one
particular section or regulation,
what would it be?

8

Miiko Kumar

BARRISTER, JACK SHAND CHAMBERS & SENIOR LECTURER, SYDNEY LAW SCHOOL

If you could change one
particular section or regulation,
what would it be?
I would insert a section into Part 5 Division
1 of the Criminal Procedure Act 1986 (NSW)
that prevents defence from filing subpoenas compelling complainants of sexual offences from producing documents, without first seeking leave of the court.

Why does this section or
regulation need to be changed?

CRIMINAL
& EVIDENCE
LAW
BAIL
/ SENTENCING
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A subpoena on a rape victim compelling
them to produce personal documents in a
rape trial could be deeply upsetting as an
invasion of privacy. The subpoena could
also be used to intimidate and inflict further
trauma. There is no legislation that specifically limits the issue of a subpoena for production on sexual assault victims.
I would insert a section that makes it clear that
an accused (or his/her lawyers) is prevented
from filing a subpoena in a registry or in a court
that seeks the production of documents from
a complainant in sexual offence proceedings,

except with the leave of the court. The section
could be drafted as follows:
Prohibition on issuing a subpoena for production
on the complainant
(1) Except with leave of the court, a person cannot seek to compel (whether by subpoena or
any other procedure) a complainant in a sexual
offence proceeding to produce a document.
(2) A subpoena to produce that has been issued
without leave is invalid.
(3) Leave is not to be granted unless the court is
satisfied that there are special reasons why the
alleged victim should, in the interests of justice,
produce the document.

There is no legislation
that specifically
limits the issue
of a subpoena for
production on sexual
assault victims.

“

Joe Blackshield
SOLICITOR

I would amend s 111 of the Road Transport
Act 2013 (NSW) (‘RT Act’) to expand the defence to driving with the presence of cannabis for medicinal use in the driver’s system.

Why does this section or
regulation need to be changed?
Currently, s 111(5) of the RT Act provides a
defence to the charge of driving with the
presence of morphine in a person’s blood or
urine where the presence of the morphine
was caused by consumption of a substance for medicinal use. Given the recent
passage of the Poisons and Therapeutic
Goods Amendment (Designated Non-ARTG
Products) Regulation 2016 (NSW), which allows for the medical prescription of certain
medicinal cannabis products, s 111 of the RT
Act should also be expanded to provide a
similar defence for the presence of medically-prescribed cannabis in a person’s system.

...the Road Transport
Act 2013 (NSW)
should also be
expanded to provide
a similar defence
for the presence of
medically-prescribed
cannabis.

“

As the law stands a person is guilty of an
offence if they are found to have the presence of cannabis in their system while driving, even where they:
a) are not affected by the cannabis at the
time of driving; and
b) used the cannabis in accordance with a
legally obtained prescription.

CRIMINAL
BAIL / SENTENCING
& EVIDENCE LAW

If you could change one
particular section or regulation,
what would it be?
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Camilla Pandolfini

SENIOR SOLICITOR, PUBLIC INTEREST ADVOCACY CENTRE

If you could change one
particular section or regulation,
what would it be?
Section 77 of the Bail Act 2013 (NSW) (‘BA’)
should be amended to make it clear that
arrest for breach of bail should only be carried out as a last resort.

Why does this section or
regulation need to be changed?

CRIMINAL
& EVIDENCE
LAW
BAIL
/ SENTENCING
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It is a long-standing common law principle
that arrest should be a measure of last resort. Section 77(1) of the BA provides police
officers with a number of options when an
officer believes on reasonable grounds that
an individual has breached or is about to
breach a bail condition. Section 77(3) sets
out the factors that should be considered
by a police officer when deciding whether
to take action, and what action to take, in
response to the breach.
PIAC believes that section 77 should be
amended, noting that actions taken pursuant to section 77(1)(e) and 77(1)(f) should
only be taken if the police officer is satisfied

that the arrest is reasonably necessary taking into account the factors set out in section 77(3).

The number of
individuals in custody
is at a record high
in NSW.

“

The number of individuals in custody is at
a record high in NSW. Remand populations
make up a large proportion of those held in
custody, including young people held in juvenile detention facilities. This amendment
would help ensure that arrest is only utilised
as measure of last resort.

Rose Khalilizadeh
CRIMINAL LAWYER

If you could change one
particular section or regulation,
what would it be?
I would limit the applicability of s 65 of the
Evidence Act 1995 (NSW) (‘Evidence Act’)
to prevent a witness taking the objection
under s 18 of the Act to be made ‘unavailable’.

Why does this section or
regulation need to be changed?
Section 18 of the Evidence Act allows an
accused’s family member to object to giv-

ing evidence against the accused. This is
designed to protect and preserve familial
relationships that may otherwise be damaged by the witness being forced to give
evidence against someone whom they
love.
Increasingly, we are seeing courts allowing
these witnesses to be made ‘unavailable’.
As a result, the witness’ statement is tendered and still forms part or all of the body
of evidence against the accused. This undermines the central object behind the
availability of the objection in s 18, and may
damage the very relationships that s 18 was
designed to protect.

Solicitors. Barristers. Academics. Students.

JOIN NSW LABOR LAWYERS
www.nswlaborlawyers.com/join
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Stephen Dametto

DETECTIVE SUPERINTENDENT, AUSTRALIAN FEDERAL POLICE

If you could change one
particular section or regulation,
what would it be?
The ‘second tranche’ of laws within the
Anti-Money Laundering and Counter-Terrorism Financing Act 2006 (Cth) (‘AML/CTF
Act’) – covering real estate agents, lawyers,
accountants, car dealers, jewellers and others – needs to be enacted.

Why does this section or
regulation need to be changed?

CRIMINAL
& EVIDENCE
LAW
BAIL
/ SENTENCING
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Laws within the the AML/CTF Act were
enacted ten years ago to compel banks,
casinos, bullion dealers and fund managers (designated services) to implement
risk-based AML/CTF programs, customer
due diligence and identify and report the
source of their inflows. This was the ‘first
tranche’ of AML/CTF reform. The ‘second tranche’ (covering real estate agents,
lawyers, accountants, car dealers, jewellers and others) was supposed to come
in shortly afterwards and it has not. Ten
years on, these sectors are still not subject
to AML/CTF requirements on suspicious

transaction reporting, instituting internal
controls and complying with higher risk
countries’ requirements.
AUSTRAC, Australia’s AML/CTF supervisor and intelligence unit, has identified
the sectors that come under the ‘second
tranche”’as high risk sectors that are vulnerable to being abused by organised crime
and terrorist groups looking to launder illicit
monies or fund terrorist attacks and terrorist organisations. FATF, the independent inter-governmental body that develops and
promotes AML/CTF policies, rated Australia as non-compliant in these areas in 2015.
Australia should establish comprehensive AML/CTF obligations for the ‘second
tranche’ sectors as a matter of priority to
help prevent terrorism and to protect our
sectors from these risks.

Stephen Lawrence

BARRISTER, SIR OWEN DIXON CHAMBERS

The Migration Act 1958 (Cth) should be
amended to ensure children have a clear
right to be heard when they seek asylum as
dependent members of a family unit.

Why does this section or
regulation need to be changed?
Currently, no law requires that departmental delegates and tribunal members
consult such children, even when they
have claims of their own. Parents have
considerable powers as natural guardians
of children and clarification is needed so
that these powers do not prevent children
being heard in proceedings that affect their
lives fundamentally. Their parents are often
in an array of difficult circumstances and
the children should be given an independent voice that ensures their best interests
can be considered. Affording practicable
procedural fairness to children is a matter
to which Australia has committed under
Article 12 of the Convention on the Rights

of the Child and its implementation will ensure fairer and more efficient processing of
claims for asylum. While the plight of unaccompanied asylum seeker children has
received much attention, asylum seeker
children who are dependent members of a
family unit are also suffering injustice.

“

...asylum seeker
children who are
dependent members
of a family unit are also
suffering injustice.

MIGRATION LAW

If you could change one
particular section or regulation,
what would it be?
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Troy Swan

GENERAL COUNSEL & COMPANY SECRETARY, STAPLES AUSTRALIA

If you could change one
particular section or regulation,
what would it be?
I would amend Division 820 of the Income
Tax Assessment Act 1997 (Cth) (‘ITAA’) to
strengthen the thin capitalisation rules.

Why does this section or
regulation need to be changed?

COMMERCIAL LAW
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The thin capitilisation rules in the ITAA are
designed to prevent foreign controlled entities operating in Australia from transferring profits out of the country by increasing
the debt levels of their Australian entities. A
tax deduction is claimed for the costs associated with the debt and used to reduce
the taxable income of the Australian entity.
A “safe harbour” debt-to-assets ratio currently exists, imposing a limit to the amount
of tax deductibility that can be claimed.
In the 2013 Federal Budget the debt limit
for general entities was reduced from 75%
to 60% of Australian assets.
Australian Commissioner of Taxation, Chris

Jordan, told the Senate Estimates Committee that the “Australian tax system is under
fire from the actions of multinationals and
large companies seeking to abuse it.” The
current system is open to tax manipulation
with many commentators calling for the
debt limit to be reduced to 50% under Division 820 of the ITAA or for Division 820 to
be amended to limit the debt gearing ratio
to the company’s entire global operations.

The current system
is open to tax
manipulation...

“

Lewis Hamilton

GRADUATE LAWYER, MAURICE BLACKBURN & SECRETARY, NSW LABOR LAWYERS

I would add a new provision to the whistleblower regime in Part 9.4AAA of the Corporations Act 2001 (Cth) (‘Corporations Act’)
to provide a financial incentive for whistleblowers disclosing corporate wrongdoing.

Why does this section or
regulation need to be changed?
Australia currently employs a whistleblowing regime modeled on deterrence. Corporations are deterred from engaging in
misconduct through protections granted
to their employees should they choose to
disclose malpractice. Under Part 9.4AAA
a whistleblower is provided with protection from certain types of adverse action,
including a protection from victimisation
under section 1317AC and a right to compensation under section 1317AD.
A deterrence model provides no incentive
for whistleblowers to disclose corporate
misconduct, let alone conduct that may so

flagrantly break the law that it poses a real
threat to public safety.

A deterrence model
provides no incentive
for whistleblowers to
disclose corporate
misconduct.

“

The addition of a new financial incentive for
corporate whistleblowers would allow ASIC
to offer a discretionary reward to those
who disclose breaches of the law. Including a threshold provision requiring that the
threat to public safety or the public interest
be ‘real and substantial’ would discourage
vexatious and malicious disclosures or behaviour that seeks to entrap an employer.
Until the whistleblowing regime in Australia
adopts an incentive-based approach, the
risk of coming forward will always outweigh
the risk of saying nothing at all.

COMMERCIAL LAW

If you could change one
particular section or regulation,
what would it be?
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Andrew Wilson

SPECIAL COUNSEL, AUBREY BROWN LAWYERS

If you could change one
particular section or regulation,
what would it be?
I would amend the Personal Property and
Securities Act 2009 (Cth) (‘PPSA’) to allow
for the registration of an interest in personal
property where the property has yet to be
delivered.

Why does this section or
regulation need to be changed?
I propose that the PPSA be amended to allow for an interest in personal property to
be registered easily, quickly and cheaply
where the purchase price has been paid (in
whole or in part) but the property has yet to
be delivered.
COMMERCIAL LAW

17

Currently consumers and small businesses
are inadequately protected when they pay
for goods and the relevant company enters
administration or liquidation.
I would set the threshold at $1,000 for a
consumer purchase and $10,000 for a
commercial purchase. Registration should

be available online and the sellers of personal property would be obliged to provide sufficient details on the acceptance
of funds to enable registration. Registration
would rank consumers and small businesses with other secured creditors (and in
some cases outrank them). A purchaser’s
interest in what they have paid for would be
much better protected if this amendment
was introduced.

The PPSA currently
serves the interests of
major banks and the
insolvency industry.
It’s about time it
served the interests of
ordinary people.

“

The PPSA currently serves the interests of
major banks and the insolvency industry.
It’s about time it served the interests of ordinary people.

Tony Nikolic

LAWYER, DRAYTON SHER LAWYERS

I would introduce an Australian False
Claims Act qui tam modelled off the U.S
False Claims Act 31 U.S.C ss3729-3733 (‘U.S
FCA’) to address frauds and false claims
against the Commonwealth.

Why does this section or
regulation need to be changed?
The U.S FCA qui tam is a stand alone legislative
instrument that compensates the taxpayer for
frauds committed against the Government.
To address the present gap in Australian
law, there needs to be a better incentive for
informants about corporate fraud to come
forward. Whilst Australia does possess the
Australian Consumer Law and Competition
and Consumer Act 2010 (Cth) these laws
have not deterred or addressed misleading
and deceptive conduct or misrepresentations by pharmaceutical companies claiming payments under the Pharmaceutical
Benefits Scheme.

Uncovered and continuing frauds by educational institutions, military procurement and the pharmaceutical industry has
reaped over $30 billion for the US taxpayer, yet there is no similar form of redress in
Australia.

...there needs to be
a better incentive
for informants about
corporate fraud to
come forward...

“

In 2012, the Australian Federal Police Association committed to introducing a False
Claims Bill because it recognised that present laws were inadequate, but it has yet to
be passed.
If implemented correctly, an U.S FCA qui
tam would enable an incoming Government to be publicly seen as prosecuting
fraudsters while at the same time repairing
the budget.

COMMERCIAL LAW

If you could change one
particular section or regulation,
what would it be?
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A piece of history to
celebrate 40 years..
This year marks 5 years since the reformation of NSW Labor
Lawyers, and almost 40 years since its founding. We thank
Michael Sexton SC for this extract from his memoirs, ‘On the
Edges of History: A Memoir of Law, Books and Politics’.

“

…in late 1976 I approached the NSW Attorney-General, Frank Walker, to suggest setting up the NSW Society of Labor Lawyers.
The year before a Victorian body had been
formed, comprised initially of lawyers who
had signed newspaper advertisements at
the end of 1975 protesting against removal of the Whitlam government by Sir John
Kerr. Frank Walker, whose cherubic features
belied political skills that made him a Cabinet minister in the Wran government in his
early thirties, agreed to convene an inaugural meeting at which a constitution would
be adopted and officers elected.
The inaugural meeting was held at Sydney
University law school early in 1977. It was
clear, not for the first time, that lawyers seldom agree about anything. By the time I
arrived, there were more than 100 people
present. The first person I saw hissed at me:
“Where’s the ticket?” In my naivety I had not
thought to organise a slate of office-bearers
in advance. Those who were ALP members
expected to be told how to vote. When the
draft constitution was put to the meeting,
numerous amendments were moved,
some accepted and some rejected. Senator Jim McClelland, who had the status of
a former minister in the Whitlam govern-
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ment, was nominated as President. He was
rejected, in the event, because he had not
come to the meeting. Greg Sullivan QC
was elected instead. Most of the other positions were hotly contested. At one stage
I looked up to see the Attorney-General
counting votes that had been collected in a
large plastic rubbish bin, showing that high
office had not caused him to forget the
mechanics of politics. I became the secretary without having to face an election. The
committee was a mixed group that included three future judges and a future minister in a federal Liberal government, Helen
Coonan.
Despite relatively small membership in
terms of the legal profession as a whole,
the new organisation attracted some fierce
opposition. Traditionally it was very unusual for lawyers to criticise judges or other
senior figures in the profession, not least
because of the damage it might do to the
careers of the critics. So there was no problem getting publicity for a group of lawyers
calling for changes to the legal system and
the profession itself. I became something
of a regular on the morning radio programs
and occasionally on television. One of the
society’s first press releases attacked sen-

Six months earlier there had been another
confrontation with the legal establishment.
The Sydney University Law Graduates’ Association had arranged for Sir John Kerr to
address their annual luncheon at one of
the city’s major hotels. There was bound to
be a large attendance of judges and other
senior members of the profession. Twenty
or so young lawyers bought tickets and, as
Kerr rose to speak after the main course,
we ostentatiously walked out. This was
captured in a photo that covered almost
the entire front page of one of the evening
newspapers. I was in the first rank, buttoning my jacket – a sartorial troublemaker.
The Sydney Morning Herald editorial next
day indicated, however, that some people
were very angry indeed...
…
By the late 1970s there were branches of the
Labor Lawyers in every State and Territory.
Each year there was a national conference
where papers were presented on current
legal issues and later discussed over long
lunches and dinners. At one of the first of
these, in Brisbane, the guest of honour and
speaker at the main dinner was John Mortimer QC, creator of Rumpole of the Bailey.
I looked after Mortimer and his wife on the

evening of the dinner. Mortimer, an owlish
upper class Englishman with little in the way
of small talk, was very much an observer of
events around him and this was reflected
in the Rumpole stories which were an uncannily accurate portrait of some of the
most common types of judges, barristers
and solicitors, whether in England or Australia. It was an evening to remember – or
perhaps to forget. Several hundred lawyers
sat down in one of Brisbane’s hotels and
started drinking the wine that was available
on each table. But after an hour, when no
food had arrived, the wine was starting to
exact a toll. I went to the kitchen with one
of my colleagues to investigate. There was
a problem with the ovens. It was impossible to discover whether the ovens were not
working or whether they had worked too
well and incinerated the meal. But there
was no food to be served. I returned to the
dining room where the roar from the tables
was now enormous. Much later some kind
of main course was served and Mortimer
rose to speak. He surveyed the scene with
understandable apprehension. He told
some very old legal jokes, most of which I
had heard as a student in law school, and
sat down. The roar resumed. So much for
my evening with one of Britain’s most famous writers of the post-war years.
In mid-1979 the various State organisations
formed a national body, the Australian Society of Labor Lawyers, which set up an
office in Canberra funded largely by grants
from a number of industrial law firms. The
meetings between the State representatives to bring this about were often heated,
despite the common goal. As one of the
NSW participants, it was my first real exposure to Gareth Evans, the convenor of the
group and recently elected to the Senate
from Victoria. Tall, neared and fast-moving,
Evans was intensely ambitious, enormously energetic and wildly intolerant of anyone
who disagreed with him...

“

tencing policies in the then NSW Court of
Criminal Appeal. The response was swift.
Frank Walker was attacked by the Opposition in the NSW Parliament for supporting
establishment of the society at all. Various
lawyers defended the Court of Criminal appeal in the media, including Malcolm Turnbull, recently returned from Oxford University and a legal columnist with The Bulletin.
And the committee members responsible
for the press statement were summoned
by NSW Chief Justice, Sir Laurence Street,
to his chambers to provide an explanation
- which they did, against my advice, being
lawyers as well as reformers and so very
conscious of the power of the judiciary.
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James Mack

BARRISTER, LEVEL 22 CHAMBERS & PRESIDENT, NSW LABOR LAWYERS

If you could change one
particular section or regulation,
what would it be?
I would amend s 43 of the Federal Court of
Australia Act 1976 (Cth) (‘FCAA’) to restrict
the cost liability of legally aided litigants.

Why does this section or
regulation need to be changed?
The effect of s 47(1)(b) of the Legal Aid
Commission Act 1979 (NSW) (‘LACA’) is that
a legally aided client will not be liable to pay
an adverse costs order.

ACCESS TO JUSTICE
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remedies are often pursued in non cost
jurisdictions such as tribunals.

The practical effect...
is that the rights of
legally aided clients
are not pursued in the
Federal Court.

“

This stymies the development of precedent and confines the benefit of important outcomes to a wilderness of specific
instances.

The combined effect of s 79 of the Judiciary Act 1903 (Cth) and s 43 of the FCAA is
that s 47(1)(b) of the LACA does not apply
to litigation in the Federal Court.
The practical effect of this is that the rights
of legally aided clients are not being pursued in the Federal Court. Such clients
are prevented access to the expertise of
judges of the Federal Court who are experienced in specialised areas such as conExtracts
Sexton’s ‘On the Edges of History’
sumer
law andtaken
humanfrom
rightsMichael
law. Instead

James G lissan ESM QC
BARRISTER, HB HIGGINS CHAMBERS

Section 45 of the Civil and Administrative
Tribunal Act 2013 (NSW) which provides
that a party to proceedings in the NSW Civil and Administrative Tribunal (‘NCAT’) has
the carriage of his or her own case and is
not entitled to be represented by any person unless the NCAT grants leave.

Why does this section or
regulation need to be changed?
The NCAT is charged with the determination of a disturbingly wide range of administrative, but curial or quasi-curial functions.
In the ostensible, but artificial, pursuit of
cost-effective resolution of disputes, many
of the least capable and most vulnerable
people in society are brought before tribunals of varying intellectual capacity and
doubtful rigour. That they, who may neither
be linguistically nor educationally capable
of representing themselves, are denied
proper representation, in both my view and
my experience, directly operates to defeat

the very purpose for which the provision
was intended.
Frequently, ordinary people will be before
a tribunal member to defend themselves
from either substantial corporations or
from Government. They may be prosecutors or defendants. Those inchoate bodies
will be represented by employees, doubtless selected for their capacity to present
cases to the NCAT. The hapless citizen is
denied what in other places such as the
USA is regarded as a fundamental right,
part of the ‘due process’ required by law.
From its inception, the bar grew to stand
between individual citizens, who may be
from their inherent limitations, incapable of
properly representing themselves, and the
State for the purpose of ensuring fairness
and avoiding injustice.
It is inappropriate and wrong in the 21st
Century, and in the year of the 800th anniversary of Magna Carta, to deny that
fundamental entitlement to the citizens of
NSW.

ACCESS TO JUSTICE

If you could change one
particular section or regulation,
what would it be?
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Professor David Dixon
FORMER DEAN, UNSW LAW SCHOOL

If you could change one
particular section or regulation,
what would it be?
I would amend s 123 of the Law Enforcement (Powers and Responsibilities) Act
2002 (NSW) to require that free legal advice from publicly-funded duty solicitors
should be available to suspects detained at
police stations.

Why does this section or
regulation need to be changed?

ACCESS TO JUSTICE
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This would remedy the hypocrisy of the
current ‘right’ to legal advice, which is empty. Very few people detained at police stations get legal advice before being charged
because there is no funding for or organisation of such services. This is despite the
fact that the police station, not the court,
is the key site for decisions by police and
suspects. Police resistance to the presence
of lawyers flies in the face of clear evidence
from England that the routine presence of
lawyers in interview rooms and custody
areas does not make crime detection impossible, but rather often assists police in

communicating with suspects. Any failure
by a suspect to answer police questions,
whether or not such failure follows the provision of legal advice, should not be admissible as evidence in any court proceedings.
The right to legal advice should be made
real and given substance by providing public funding, making police facilitate access
to lawyers, and requiring lawyers to take responsibility for advising suspects in police
custody.

“

The right to legal
advice should be
made real and given
substance by providing
public funding...

Fairness is a
universal right
We’ll help you fight for it.
We believe that fairness is a universal right, not just for the chosen few.
If the right to be heard, be free, be safe or be equal is compromised for one person, then we risk
everyone’s rights, too. Because a society that’s unjust to others, is a society that’s unjust to all.
That’s why we’ve been fighting for the rights of everyday Australians since 1919, and it’s why we’re
the country’s leading social justice firm today.

Maurice Blackburn is Australia’s
leading social justice law firm.

1800 810 812

mauriceblackburn.com.au
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Gemma McKinnon

ASSOCIATE LECTURER, UNSW (HOUSING & ADMINISTRATIVE LAW)

If you could change one
particular section or regulation,
what would it be?
I would repeal section 85 of the Residential Tenancies Act 2010 (NSW) (‘RT Act’)
to remove the option of eviction without
grounds.

Why does this section or
regulation need to be changed?

PROPERTY LAW
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Housing in Australia is changing. Renting
is no longer a short phase in your twenties
between leaving your parents’ place and
buying your first home. Many people now
see renting for life – or at least a large portion of it - as inevitable. The RT Act needs to
change to accommodate this shift. Security of tenure for tenants needs to be at the
core of this change so that renters can feel
safe and secure in their homes.
Tenants deserve a reason for being evicted.
Eviction without grounds leaves tenants at
the whim of their landlord with the potential of the difficult and costly task of moving
(or for some, homelessness) looming over

their heads. This insecurity often acts as
a disincentive for tenants to enforce their
rights as tenants. Tenants potentially subject to section 85 often prefer to fly under
the radar than risk eviction. This can include not requesting repairs when they’re
needed or, ignoring breaches of peace,
comfort, and privacy.

“

Eviction without
grounds leaves
tenants at the whim
of their landlord with
the potential of the
difficult and costly
task of moving (or for
some, homelessness)
looming over their
heads.

Clare Pullen

SENIOR INDUSTRIAL OFFICER, FBEU

I would amend section 146C of the Industrial Relations Act 1996 (NSW) (‘IR Act’) to
make it clear Unions representing public
sector employees may still run ‘work value’
cases in NSW.

Why does this section or
regulation need to be changed?
In 2011, amendments to the IR Act provided
“public sector employees may be awarded
increases in remuneration or other conditions of employment that do not increase
employee-related costs by more than 2.5%
per annum”.
At the time, it was unclear whether this
prevented work value cases being run, or
if it only prevented the wage increases over
2.5% resulting from a successful case being
awarded to employees.
On 13 December 2011, the Full Bench of the
Industrial Relations Commission of NSW

handed down its decision in Re: Crown Employees (NSW Fire Brigade Retained Staff)
Award 2008. The Bench found in favour of
the FBEU and our arguments that the new
regulation did not prevent the Commission
exercising its powers under the Commissions’ Wage Fixing Principles (State Wage
Case 2010 (No 2)) to find work value had increased. While other public sector Unions
have followed the FBEU in running cases,
the IR Act would benefit from further clarity
with addition of a new subsection 8:
(8) Nothing in this section limits the ability of the
Commission to vary Awards consistent with the
Commission’s Wage Fixing Principles, however
any increase in work value cannot be paid to employees where it would increase employee-related costs over 2.5% per annum.”

LABOUR LAW & STANDARDS OF CARE

If you could change one
particular section or regulation,
what would it be?
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Nicole D’Souza

LEGAL & INDUSTRIAL OFFICER, UNITED VOICE

If you could change one
particular section or regulation,
what would it be?
I would amend Part 2.2 of the Fair Work Act
2009 (Cth), concerning the National Employment Standards, to add a minimum
entitlement to paid ‘domestic/family violence leave’.

Why does this section or
regulation need to be changed?
LABOUR LAW & STANDARDS OF CARE
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Domestic and family violence remains an
ongoing issue of significant concern that
affects the broader community in a multitude of ways. It is the leading preventable
cause of death, illness and disability for
women under the age of 45, and poses an
estimated cost of $15.6 billion to the Australian economy by 2021-2022.
Research has shown that people, predominantly women, affected by domestic or
family violence are at risk of losing their
employment due to the time required to
be taken off work for court or because of

the stigma of turning up to work with visible injuries.

[Domestic violence] is
a leading preventable
cause of death, illness
and disability for
women under the
age of 45.

“

At some point, if we are serious about addressing domestic and family violence in a
meaningful way and showing survivors of
such abuse that they are not alone and that
such acts are not condoned by the broader
Australian community, we must put structures in place that actually offer the support
that is so crucially needed.
This amendment will help victims receive
compassion, understanding and flexibility
from the community, including their employers.

Jade Tyrrell

If you could change one
particular section or regulation,
what would it be?

sale substitution of interns for employees
to perform employment duties, which are
often of limited educational value to the
intern; and

I would amend section 12 of the Fair Work
Act 2009 (Cth) (‘FW Act’) to include a
definition for ‘internships’ to clarify the circumstances in which interns are afforded
legislative protections which presently only
apply to employees.

2) it would extend to interns at least some
of the substantive and remedial rights
which are presently afforded to employees.

Why does this section or
regulation need to be changed?
The FW Act provides in ss 13 and 15 that a
person is not an employee if they are undertaking a ‘vocational placement’. However, in some cases, the role performed by an
intern falls outside the definitions of both
‘employee’ and ‘vocational placement’.
Providing greater clarity in relation to the
rights of interns under the FW Act would
achieve at least two outcomes, being:
1) it would act as a powerful disincentive to
prospective employers from engaging in
exploitative practices such as the whole-

Such protection may reasonably include a
number of the rights afforded to employees under the National Employment Standards as well as the right to a minimum
wage (where the internship continues beyond a reasonable period of time) and protection from unfair dismissal.
The protections I have proposed should
be afforded to interns who are currently
expected to perform substantive employment duties for extended periods without
sufficient coverage under the FW Act.

LABOUR LAW & STANDARDS OF CARE
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Iliya Boulos

LAWYER AND PUBLIC SERVANT

If you could change one
particular section or regulation,
what would it be?
I would amend s 340 of the Fair Work Act
2009 (Cth) (‘FW Act’).

Why does this section or
regulation need to be changed?

LABOUR LAW & STANDARDS OF CARE
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Under s 340(1) of the FW Act, a person
must not take adverse action against another person because the other person has
exercised a workplace right.
In CFMEU v Endeavour Coal Pty Ltd [2015],
the Full Federal Court found that the respondent had taken an adverse action as a result
of the impact of an employee’s action (that
is, the exercise of a workplace right) on the
business – not because of the exercise of
the workplace right itself. As such, the respondent was not in breach of s 340. In his
dissenting judgment, Bromberg J declared
that the decision made the general protections ‘illusory’. The CFMEU was denied special leave to appeal to the High Court.

To remedy this, I would insert a s 340(3):
In determining whether the exercise of a workplace right was the cause of the taking of the
adverse action, any impact of the exercise of a
workplace right should be taken to be inseparable from the exercise of that right.

In his dissenting
judgment, Bromberg
J declared that the
decision made the
general protections
‘illusory’.

“

Roop Sandhu

PRINCIPAL LAWYER, COMMERCIAL & PROJECT LITIGATION, SLATER + GORDON

I would amend section 4 of the Restraint of
Trade Act 1976 (NSW) (‘RTA’) to ensure that
non-compete clauses of employment contracts are void in respect of employees who
earn less than the High Income Threshold
contained in the Fair Work Act 2009 (Cth).

Why does this section or
regulation need to be changed?
Non-compete clauses (NCCs) are a kind of
contractual clause which prevent employees
from accepting employment with a competing business, usually for a specified period of time and geographic area. They can
serve a policy purpose where employees
have management responsibilities, as those
employees often have access to important
trade secrets. That is much less likely where
the employee is, for example, a wage earner
subject to an award.
The law has traditionally been suspicious of
restraints of trade, for the sensible reason that

“it is in the public interest that a man should
be free to exercise his skill and experience to
the best advantage of himself and all those
who desire to employ him” (Herbert Morris v
Saxelby [1916] AC 688).
Reforming the RTA to ensure that NCCs are
void in respect of workers who earn less than
the High Income Threshold would assist
workers, improve labour market mobility and
help employees make the most productive
use of their skills, at little cost to the legitimate
interests of employers, who could still fall
back on the implied duty of confidentiality if
necessary.

“

Reforming the RTA
would assist workers,
improve labour market
mobility and help
employees make the
most productive use of
their skills...

LABOUR LAW & STANDARDS OF CARE

If you could change one
particular section or regulation,
what would it be?
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Owen Nanlohy

TUTOR, SYDNEY LAW SCHOOL & LAW CLERK, PIPER ALDERMAN

If you could change one
particular section or regulation,
what would it be?
I would amend section 5O of the Civil Liability Act 2002 (NSW) (‘CLA’), removing the
provisions which effectively codified the
English common law test in Bolam v Friern
Hospital Management Committee [1957] 1
WLR 582, and in its place provide provisions
which, in part, set out the principles in Rogers v Whitaker (1992) 175 CLR 479.
LABOUR LAW & STANDARDS OF CARE
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Why does this section or
regulation need to be changed?
Prior to the introduction of the CLA, the rejection of the Bolam test was settled law in Australia. The ultimate test a court applied when
determining the standard of care required
of a professional was not the Bolam test of
whether the defendant’s conduct had accorded with the practices of the profession
or some part of it, but whether the defendant’s conduct conformed to the standard of
reasonable care determined by the law.
The operation of section 5O has the untow-

ard consequence of excluding the rights of
the plaintiff in determining whether to undergo a relevant risk in their engagement
with a professional. This is particularly pertinent in respect of a person’s right to be
consulted about a material, albeit limited,
risk which could affect their personal financial circumstances.

“

It is imperative that
section 5O is amended
and New South Wales’
flirtation with the
Bolam test is
consigned to history.

For the sake of coherence in the law, and
the maintenance of a person’s right to
know the risks they may run in following a
particular course of conduct, it is imperative that section 5O is amended and New
South Wales’ flirtation with the Bolam test
is consigned to history.

Ingmar Taylor SC
BARRISTER, GREENWAY CHAMBERS

Amend s 596 of the Fair Work Act 2009 (Cth)
(‘FW Act’) to allow a person the right to be represented by a lawyer if they choose.

Why does this section or
regulation need to be changed?
Currently the FW Act requires that a person
obtain the permission of the Fair Work Commission if they want to be represented by a
lawyer. There is an exception (s 596(4)) that
allows a legally trained advocate of a corporation or registered organisation to appear
without permission . This means an individual
employee or employer may have to appear
without representation at a hearing against a
legally trained advocate of a well resourced
corporation or union, or at the very least may
only find out at the hearing if their lawyer will
be permitted to appear in their place.
The need for this change is highlighted once
it is appreciated that important rights relating
to employment, income, industrial action

and right of entry are determined at these
hearings.

“

...an individual
employee or employer
may have to appear
without representation
at a hearing against
a legally trained
advocate of a well
resourced corporation
or union...

An amendment that dispenses with the requirement to obtain permission would bring
the jurisdiction into line with other jurisdictions which also have the power to affect
important rights. It would also have the effect
of increasing the level of assistance the Commission receives from skilled advocates who
are subject to professional ethical duties.

LABOUR LAW & STANDARDS OF CARE

If you could change one
particular section or regulation,
what would it be?
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Kathryn Ridge

SOLICITOR, RIDGE & ASSOCIATES

If you could change one
particular section or regulation,
what would it be?
I would like to see an uncommenced provision, section 21AA of the Fisheries Management Act 1994 (NSW) (‘FM Act’) given
assent to immediately.

Why does this section or
regulation need to be changed?
Section 21AA of the FM Act protects the
cultural rights of Aboriginal people to fish.

INDIGENOUS AUSTRALIA
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The failure to
commence the
provision has seen
over 540 regulatory
actions taken against
Aboriginal people...

“

If introduced, section 21AA would implement the recommendation of the National
Indigenous Fishing Principles 2004 (‘NIFP’)
agreed to by all stakeholders, including
recreational and commercial fishers and
implemented in every state, to support
Aboriginal cultural fishing. NSW signed on
to the NIFP in 2007, thereby committing
to the reform of their legislation to support
Aboriginal people’s right to fish culturally,
and commercially.
The failure to commence the provision
has seen over 540 regulatory actions taken against Aboriginal people for practicing
their cultural rights. It maintains, rather than
cures, the injustice of criminalising Aboriginal people’s culture in direct contravention
of the Parliament’s intention. The ALS and
Legal Aid do not have adequate funding
to defend fisheries prosecutions on native
title grounds and many Aboriginal people
have been unnecessarily convicted, fined,
and imprisoned for practicing their cultural
rights.

Patricia Lane

BARRISTER, 13 ST JAMES HALL

The definition of ‘native title’ in section
223(1) of the Native Title Act 1993 (Cth)
needs amendment to remove the requirement that the rights and interests must be
observed under ‘traditional’ law.

Why does this section or
regulation need to be changed?
The word ‘traditional’ as currently interpreted (Members of the Yorta Yorta Aboriginal
Community v State of Victoria (2002) 214
CLR 422; [2002] HCA 58) requires claimants for native title to demonstrate that the
law and custom they observe has persisted
largely unchanged since colonisation, and
has been handed down from generation
to generation in substantially the same
form. This means that Aboriginal people,
whose societies have been disrupted by
colonisation (which prevented following
law, handing down law or even speaking
language), face almost insurmountable

hurdles in establishing native title. If native
title claimants have to prove they hold law
for country, that test should not reach back
six or seven generations, but should permit claimants to prove that they now follow Aboriginal law and custom that gives
rights in land without the need to go back
200 years. The words ‘their own’ (meaning
Indigenous law and not settler law) could
be substituted for ‘traditional’.

...Aboriginal people,
whose societies
have been disrupted
by colonisation,
face almost
unsurmountable
hurdles in establishing
native title.

“

INDIGENOUS
AUSTRALIA
LABOUR LAW

If you could change one
particular section or regulation,
what would it be?
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Eliot O livier

LAWYER & FORMER ADVISER TO THE RUDD/GILLARD GOVERNMENTS

If you could change one
particular section or regulation,
what would it be?
I would amend Part XX, Division 5A of the
Commonwealth Electoral Act 1918 (Cth)
(‘CEA’) to provide for real-time disclosure of
political donations.

Why does this section or
regulation need to be changed?
There is increasing public cynicism about
the integrity of Australia’s political donations system. This is driven in part by a
number of recent high-profile donation
scandals, but also by a lack of transparency
in the current disclosure regime.

PUBLIC LAW
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Commonwealth electoral law currently requires political parties and associated entities to lodge an annual return with the AEC,
detailing the donations received in the previous financial year, within 16 weeks of the
end of the reporting period. This means
that a political donation made on 1 July
does not need to be disclosed until October of the following year, too long a delay

for proper public scrutiny.
The Queensland Labor Government recently amended state law to facilitate electronic lodgment of returns and real-time
disclosure. A similar provision should be
introduced into Part XX of the CEA to require real-time disclosure of donations by
political parties and associated entities.

There is increasing
public cynicism
about the integrity of
Australia’s political
donations system.

“

Requiring political parties and associated
entities to disclose donations in real-time
will let voters know who has donated what
to whom before they go to the ballot box.

Dr Gabrielle Appleby
ASSOCIATE PROFESSOR, UNSW LAW

I would amend section 32B of the Financial Framework (Supplementary Powers)
Act 1997 (Cth) (‘FFSP’) to strengthen parliamentary scrutiny of the spending of public
monies.

Why does this section or
regulation need to be changed?
In Williams v Commonwealth (No 1) (2012)
248 CLR 156, the High Court held that the
Commonwealth government requires express statutory authorisation to enter into
contracts and spend money. Underpinning
this decision was the Court’s concern to
strengthen parliamentary review of, and
therefore government accountability for,
the spending of public monies.
In response to this decision, the Commonwealth Parliament inserted s 32B into what
is now the FFSP. This provision authorises
the Commonwealth to vary or administer
funding arrangements and grants that are

specified in the regulations.
While regulations under the provision are
subject to disallowance by either house of
Parliament, this mechanism for oversight is
inherently flawed. Regulations may be tabled in Parliament up to six days after being
registered and may be disallowed within 15
sitting days. Disallowed instruments are not
void ab initio, but invalid from the date of
disallowance. Regulations made under s
32B may, therefore, authorise one-off expenditures before they even come before
the Parliament for disallowance, circumventing any parliamentary scrutiny at all.

“

Regulations made
under s 32B may,
therefore, authorise
one-off expenditures
before they even come
before the Parliament
for disallowance...

PUBLIC LAW

If you could change one
particular section or regulation,
what would it be?
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Clara Edwards
LAWYER

If you could change one
particular section or regulation,
what would it be?
I would amend the Designs Act 2003 (Cth) to:

INTELLECTUAL PROPERTY & DEFAMATION
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• replace the requirement to register and pay
for designs with a one-off fee;
• increase the time period for design protection to at least 15 years to reflect international standards; and
• introduce an initial time-limited protection
period of designs without registration.

Why does this section or
regulation need to be changed?
The ease of sharing designs via social media and online creates both vulnerability
and opportunity.
Unfortunately, the Australian design registration and protection system discourages
emerging designers without copyright protection.
Artists and designers are hampered by an
expensive and overly burdensome registra-

tion process prior to going to market with
new designs. Designers are incentivised to
keep new work secret instead of taking advantage of opportunities offered online or
elsewhere. This is problematic for start-up
designers entering a competitive field. Why
would a designer labour over an innovative
design without knowing its uniqueness will
be protected immediately?
Designs should therefore be protected for
an initial period without registration, to prevent designs being ‘ripped off’ and to support commercial ventures.
Further, the five year protection period
should be increased to 15 years once a
design is registered so that the registration
process is worthwhile.
The current design registration and protection system is not keeping pace with digital change. Australian design laws should
adapt to the challenges of international
competition and online sharing to protect
and embolden Australian designers.

David Rolph

PROFESSOR OF MEDIA LAW, UNIVERSITY OF SYDNEY

I would amend the Defamation Act 2005
(NSW) (‘Defamation Act’) introduce a threshold requirement of ‘substantial harm’ for
defamation claims (and develop alternative
remedies for small defamation claims).

Why does this section or
regulation need to be changed?
Unlike other areas of law, defamation law
has no small claims procedures. If a person
wants to protect his or her reputation, he or
she has to sue in court. This means many
small defamation claims get litigated in the
District Court or even the Supreme Court.
To ensure that the finite court resources are
used effectively, the Defamation Act should
be amended to require that a plaintiff
suffers substantial reputational harm before they are able to litigate their claims in
court. However, this threshold requirement
should be introduced in such a way that
people with small defamation claims are
not left without a remedy for damage to

their reputations. Fair, prompt and accessible alternative remedies, like retractions
and corrections, also need to be developed to address small defamation claims.

Unlike other areas of
law, defamation law
has no small claims
procedures. If a person
wants to protect his or
her reputation, he or
she has to sue in
court.

“

INTELLECTUAL
PUBLIC LAW PROPERTY & DEFAMATION

If you could change one
particular section or regulation,
what would it be?
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Noni Nelson

RECIPIENT OF THE LAWYERS WEEKLY LAW STUDENT OF THE YEAR AWARD

If you could change one
particular section or regulation,
what would it be?
I would amend s 4A(6) of the Smoke-Free
Environment Act 2000 (NSW) so that the
definition of ‘food’ includes, rather than excludes, ‘drink’.

Why does this section or
regulation need to be changed?

HEALTH & SOCIAL WELFARE
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On 6 July smoking was banned in outdoor
public places. Under the current legislation,
this encompasses commercial outdoor,
seated, dining areas in which food can be
purchased and consumed. Anyone found
smoking in such an area, or any occupier
that allow such smoking to occur, can now
be fined up to $550 and $5,500 respectively.
However, there is an exception to this ban
if food is not available in that area. Consequently, many of Sydney’s favourite pubs
have decided to make otherwise designated outdoor eating areas ‘food-free’ as
opposed to ‘smoke-free’. This directly contributes to irresponsible service of alcohol.

The ‘food free’
exception
undermines...public
health objectives.

“

The object of the Act ‘is to promote public
health by reducing exposure to tobacco
and other smoke in certain public places’. The ‘food free’ exception undermines
these public health objectives. Premises
using the exception continue to expose
their clientele to second-hand tobacco
smoke in the same way, while designating
certain areas as food free discourages people from eating whilst consuming alcohol,
which has many negative flow-on effects.

Labor Lawyers have shaped Labor’s history since 1890.
Join today: nswlaborlawyers.com/join.
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By Kate Lundy from Canberra, Australia [CC BY 2.0 (http://creativecommons.org/licenses/by/2.0)], via Wikimedia Commons

The motto of the labour party in this House is, “Support
in return for concessions.” If you give us concessions, then
our votes will circulate on the Government benches, and if
you do not give us concessions then we shall withdraw our
votes from circulation there. That is the position we hold.
We have not come into this House, then, to make or unmake
ministries. We have not come into this house to support governments
or oppositions. We have come into this House to make and unmake
social conditions, but we have not come in for the purpose of vengeance.
We have not come in to avenge ourselves or certain individuals, no
matter how much we may dislike those individuals. We have come
into this House prepared to know nothing of what has been done
outside the House, or what has been done in previous parliaments.
We have come into this House with a clean record, with a clean sheet.

