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Dear Chair, 

 

NSW Society of Labor Lawyers Submission 

Inquiry into the unlawful underpayment of employees’ remuneration 

 

The New South Wales Society of Labor Lawyers (‘the Society’) welcomes the opportunity to make a 

submission to the Economic References Committee’s (‘the Committee’) inquiry into the unlawful 

underpayment of employees’ remuneration (‘the Inquiry’). 

The Society, originally established in 1977, aims to promote changes in the substantive and procedural 

law, the administration of justice, the legal profession, legal services, legal aid and legal education to 

help bring about a more just and equitable society. The Society provides a meeting ground for people 

involved in the law who believe in Labor principles of fairness, social justice, equal opportunity, 

compassion and community. 

The Society’s membership includes trade union industrial officers, barristers and solicitors working in 

the areas of employment and industrial law and is therefore uniquely placed to offer independent 

opinion on the causes and solutions to underpayments in Australia. 

Scope of Submission 

The Society’s submission will address Terms of Reference (c), (e) and (f), being: 

 the best means of identifying and uncovering wage and superannuation theft, including ensuring 

that those exposing wage/superannuation theft are adequately protected from adverse treatment; 

 

 whether extension of liability and supply chain measures should be introduced to drive improved 

compliance with wage and superannuation-related laws; and 

 

 the most effective means of recovering unpaid entitlements and deterring wage and 

superannuation theft, including changes to the existing legal framework that would assist with 

recovery and deterrence.  



 

 

 

   
 NSW Society of Labor Lawyers Submission | Page 2 

Incorporated under the Associations Incorporation Act 2009 (NSW) Inc 9896948 
 

The above Terms of Reference have been identified as most directly falling within the Society’s area of 

expertise.  

For the purpose of this submission, the Society takes ‘underpayments’ to include the withholding of any 

monetary entitlement owed to an employee including wages, leave payments or superannuation 

entitlements under statute, an award, agreement or contract of employment. 

Uncovering and resolving underpayments 

The Society recommends that the Committee consider the following reforms to assist with the 

uncovering and resolving of underpayments: 

(a) enhancing reporting and auditing requirements for companies that obliges employers to keep up 

to date with their obligations pursuant to applicable industrial instruments and legislation, with 

penalties for failure to comply with these requirements and making good the underpayments in 

question;  

 

(b) amending the Fair Work Act 2009 (Cth) (‘FW Act’) right of entry framework to allow trade unions 

to investigate suspected underpayments in the event of a reasonable suspicion for non-members;  

 

(c) empowering the FWO to refer underpayment complaints from the FWO to the relevant trade 

union for investigation and prosecution, with consent from the complainant;  

 

(d) creating a new, one-stop jurisdiction that will hear underpayment claims of up to $100,000, 

consistent with policy proposed by the Australian Labor Party (‘ALP’) in the lead up to the 2019 

Federal Election, or, in the alternative, substantially increasing funding to the Federal Circuit 

Court earmarked for the Fair Work Small Claims Division;  

 

(e) increasing funding for the Fair Work Ombudsman (‘FWO’) to effectively utilise the investigatory 

powers available to it under the FW Act, and establish a dedicated taskforce to target known 

industries and areas of non-compliance;  

 

(f) enabling private actions using the representative proceeding (or, ‘class actions’) procedure in Part 

IVA of the Federal Court of Australia Act 1978 (Cth) by amending costs provisions in the FW Act 

as they apply to representative proceedings; 

 

(g) creating a public register of underpayment breaches; and 

 

(h) criminalising serious underpayments.  

Financial year audits of industrial compliance 

It is argued underpayments can, in some cases, arise due to employers failing to comply with industrial 

instruments and legislation because of “the complexity of the industrial relations system”.1 In many 

cases, this overstates the complexity of the instruments involved. The Modern Awards made in 2009 

and in operation from 2010 were the subject of extensive consultation, negotiation and simplification. 

They represent the input of employer, employee and expert groups, and are reviewed regularly. In the 

case of enterprise bargaining, organisations with sufficient expertise to negotiate and file an enterprise 

agreement should not lack the internal skills to pay employees in accordance with agreements they 

have negotiated. It may well be that the FWO is under-resourced to perform its advisory function 

                                                                    
1 Discussion Paper, ‘Improving protections for employees’ wages and entitlements: strengthening penalties for non-compliance’, 
Attorney-General’s Department, September 2019, p 2. 
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assisting business, and that a case can be made that employer groups are not providing this 

assistance.  

In any case, purported complexity of the system should not be an excuse to avoid compliance with 

minimum payment obligations. In this context, the Society notes the recent approach taken by the Full 

Bench of the Fair Work Commission’s (‘FWCFB’) in its four yearly review of modern awards - 

Annualised Wage Arrangements.2 The FWCFB determined that award covered employees on 

annualised salaries must be informed in writing of what particular entitlements are being annualised into 

a salary.3 Further, employees must be informed of the upper threshold of ordinary hours that the 

annualised salary compensates for.4 These new annualised salary clauses, operating now in a discrete 

set of modern awards, will require employers to undertake a reconciliation in every 12-month period to 

ensure the annualised salary is providing at least the minimum pay and entitlements available under the 

modern award. In the event that the annualised salary falls below the modern award, the shortfall must 

be paid to the employee.5  

The move toward more regular reconciliation by organisations in Australia is a step in the right direction. 

However, a cultural shift is needed in the Australian economy for organisations of all sizes to prioritise 

compliance with their relevant industrial instruments. It is not sufficient to simply implement penalties, 

whether financial or criminal. In addition to penalties a more fundamental cultural shift is needed.  

The Society’s view is that at least for large corporations, this cultural shift must start in the boardroom, 

with directors of companies prioritising duties to their employees at the same level to their duties to their 

shareholders. As a step toward this, the Society recommends that a new regime be created in the FW 

Act requiring companies of a threshold size to commission an independent audit of their compliance 

with relevant industrial instruments – be it statute, awards, agreements or individual contracts – at the 

end of each financial year. The new audit regime would be loosely modelled on Part 2M.3, Division 3 of 

the Corporations Act 2001 (Cth). The audit would, amongst other things: 

(a) itemise the various sources of monetary entitlements in the workplace; 

 

(b) include a statement to the effect that the auditor agrees or disagrees that the company is 

complying with each source of monetary entitlement;  

 

(c) be adopted by a resolution of the directors and include a director declaration; 

 

(d) be distributed to all employees of the company; 

 

(e) allow the independent auditor to confidentially contact, or be contacted by, employees of the 

company for the purpose of assessing compliance with industrial instruments; and 

 

(f) be limited to companies with over 100 employees. 

The Society suggests that in order to facilitate compliance with the new audit regime penalties should 

be imposed on an employer who fails to lodge the financial year audit of their compliance with industrial 

instruments. 

Large employers in Australia have admitted major underpayments of their employees, including: 

                                                                    
2 [2019] FWCFB 4368.  
3 Ibid.   
4 Ibid. 
5 Ibid.  
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 Australian Broadcasting Corporation, whom admitted that “penalties, allowances and loadings” 

that should have been awarded to casual staff were overlooked”;6 

 

 Qantas, whom admitted that “an error, plain and simple” resulted in the underpayment of 55 

employees over a period of “several years”;7 

 

 Commonwealth Bank of Australia, whom stated that “[E]rrors in the system” resulted in 8,000 

employees being underpaid up to $15 million in wages and superannuation;8  

 

 Woolworths, who self-reported underpayments of 5,700 salaried employees totalling 

approximately $300 million spanning the life of the FW Act;9 and  

 

 Coles, whom admitted underpaying managers at its supermarket and liquor divisions around $20 

million over the past six years.10 

For such large companies with significant human resource capabilities, these underpayments are 

unacceptable. A framework for these companies that requires regular, independent review will improve 

compliance and early identification of non-compliance to avoid underpayments compounding over a 

period of years.  

Referral to trade unions and right of entry powers 

The FW Act grants trade unions and their officials powers to investigate suspected contraventions of 

the FW Act and industrial instruments made under the FW Act.11 Unlike the investigatory powers 

granted to the FWO, trade unions are limited to investigating suspected contraventions pertaining to 

their members.12 

The Attorney-General has publicly stated that: 

“Unions are a fundamental part of the architecture of the Australian industrial relations scheme 

and in many instances they do fantastic work.”13 

Given the scope of underpayments across the economy, the funding of the FWO, and the Attorney-

General’s comments, trade unions should be a central focus in the Committee’s review of 

underpayments. Union industrial expertise is perfectly placed to assist in identifying and uncovering 

underpayments in the Australian economy. The Society recommends that trade unions be further 

empowered to pursue underpayment claims by the following means: 

(a) expressly permitting the FWO to refer underpayment complaints to a trade union where the 

complainant opts in to this approach; and 

 

                                                                    
6 Velvet Winter, ‘Here’s a Running List of Australian Businesses that have Underpaid Staff in 2019’, Special Broadcasting Service (SBS) 
(online, 5 November 2019), <www.sbs.com.au/news/the-feed/here-s-a-running-list-of-australian-businesses-that-have-underpaid-staff-
in-2019>. 
7 Ibid. 
8 Ibid. 
9 Ibid.  
10 ‘Coles underpaid workers by $20m over six years’, The Guardian (online, 18 February 2020), 
<www.theguardian.com/business/2020/feb/18/coles-underpaid-workers-by-20m-over-six-years> 
11 FW Act, Pt 3-4, Div 2, Sub Div A.  
12 Ibid s 481(1).  
13 Gareth Parker, ‘Unions do a good job in uncovering underpayments: Porter’, 6PR 882, (online, 7 November 2019) 
<www.6pr.com.au/podcast/unions-do-a-good-job-in-uncovering-underpayments-porter> 

https://www.sbs.com.au/news/the-feed/here-s-a-running-list-of-australian-businesses-that-have-underpaid-staff-in-2019
https://www.sbs.com.au/news/the-feed/here-s-a-running-list-of-australian-businesses-that-have-underpaid-staff-in-2019
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(b) amending right of entry provisions in the FW Act to allow trade unions to investigate suspected 

contraventions pertaining to all employees within a workplace they have the right to enter14. 

For both recommendations, the distinction is removed between a member and a non-member of a trade 

union. The decision is then left to the trade union to determine whether to undertake investigatory work 

on behalf of a non-member, and the circumstances in which such work would be performed.  

Further empowering trade unions in these areas would be beneficial for the following reasons. Firstly, 

trade unions would be able to assist with the resolution of underpayments through dispute resolution 

mechanisms within the workplace. This would result in significant cost savings to both employees, 

employers and the taxpayer given that litigation could be avoided. Secondly, for the matters that do 

proceed to litigation, referral to the relevant trade union may ultimately reduce the burden on the 

otherwise underfunded FWO. Thirdly, notification of underpayment complaints to the relevant trade 

union and more expansive right of entry powers would promote awareness, both in the union 

movement and the workplace, and may in some cases catalyse further investigation and uncovering of 

underpayment breaches in that workplace.  

Creating a one-stop jurisdiction for underpayment matters 

The Society endorses the position that the Australian Labor Party took to the 2019 Federal Election: 

that a one-stop jurisdiction for underpayment matters should be established. The large incidence of 

underpayment across the Australian economy calls for a specialised jurisdiction. The Society’s view is 

that such a jurisdiction should consider underpayment claims up to $100,000, and should be subject to 

the cost regime in s 570 of the FW Act.  

In the event that the Committee opts to not establish a one-stop jurisdiction, it should resolve to 

substantially increasing funding to the Federal Circuit Court earmarked for the Fair Work Small Claims 

Division to reduce waiting times for matters commenced in that jurisdiction.  

Adequately funding the FWO’s investigation activities 

The FW Act assigns the FWO with extensive investigatory powers to determine whether 

underpayments have occurred and regulatory powers to pursue employers through the courts to rectify 

underpayments for employees.15 The FWO has broad powers to enter workplaces, question, inspect 

and make copies of records and documents, issue notices and seek undertakings from employers 

regarding future conduct.16 

Although the FWO is well equipped from a legislative perspective to enforce the obligations imposed on 

employers by the FW Act, the FWO is poorly equipped from a funding perspective to properly 

investigate and rectify underpayments throughout the Australian economy.17  

For the 2018/2019 financial year, the combined budget for the FWO and the Registered Organisations 

Commission was $119.6 million.18 Leaving the Registered Organisations Commission aside, the FWO 

budget is relatively meagre when the magnitude of the underpayment issue is put into focus.  

The Society believes that the current legislative framework, in theory, enables the FWO to effectively 

investigate and correct underpayments as claims arise. However, adequate funding to properly police 

                                                                    
14 A similar suggestion was put forward by Claire Pullen in her contribution to the Society’s 2019 Legal Tweaks publication, that s 483AA 
of the FW Act be amended to allow a permit holder to inspect non-member records when investigating a suspected contravention: 
accessible online via <www.nswlaborlawyers.com/legaltweaks>. 
15 FW Act, Pt 5-2, Div 3.  
16 Ibid.  
17 Anna Patty, ‘Wage theft watchdog needs bigger budget to enforce tougher laws’, Sydney Morning Herald (online, 3 November 2019), 
<www.smh.com.au/national/wage-theft-watchdog-needs-bigger-budget-to-enforce-tougher-laws-20191028-p534xb.html> 
18 Ibid.   

https://www.smh.com.au/national/wage-theft-watchdog-needs-bigger-budget-to-enforce-tougher-laws-20191028-p534xb.html
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the Australian economy remains a problem. The Society therefore recommends that future funding for 

the FWO be increased significantly and that this funding be earmarked for the establishment of a 

dedicated taskforce for recovery and deterrence of future underpayments with a particular focus on 

known industries that are non-compliant.  

Further enabling private action through class action proceedings 

Currently under the costs arrangements in the FW Act, it is less economical to commence a 

representative proceeding for a cause of action arising under the FW Act because s 570 prevents costs 

of a proceeding being recovered by the lead applicant and class members unless the proceeding was 

instituted vexatiously, without reasonable cause, or in another special circumstance. Section 43 of the 

Federal Court of Australia Act 1976 (Cth) (‘FCA Act’) carries this provision into effect under the Federal 

Court of Australia’s general discretion as to costs. In effect the cost-neutral provisions in the FW Act 

discourage mass underpayment claims from being considered viable representative proceedings.  

The purpose of the provision is to protect individual employees from adverse costs order in proceedings 

brought under the FW Act. This purpose is not applicable where the proceeding is brought under Part 

IVA of the FCA Act given the unique adverse costs setting in representative proceedings and because, 

in a large number of proceedings brought under Part IVA, the lead applicant is indemnified, either by a 

litigation funder, a law firm, or the applicant’s trade union.  

In order to enable mass underpayment claims to be brought effectively as representative proceedings, 

the Society therefore recommends that s 570 of the FW Act be amended such that representative 

proceedings are excluded from the operation of the provision. This would likely also take significant 

regulatory load off the FWO and the FWC if private representative proceedings are enabled.  

Creating a public register of underpayment breaches 

The Society recommends that the FWO maintain a public register of underpayments which would 

include any organisation that has been ordered to pay a pecuniary penalty under s 546 of the FW Act, 

or found liable for serious contravention of a civil remedy provision under the new s 557A of the FW 

Act. Organisations entered into the register would be placed on the register for a period of at least five 

years. The register would be used for, amongst other things, government procurement practices (see 

submissions below) and general public awareness. Such a register would act as an incentive for 

organisations to resolve disputes at a workplace level, reducing the time and cost to the court system, 

and provide a public shaming deterrent for organisations breaching their payment obligations.  

Criminalising serious underpayment breaches 

The Society notes the discussion paper entitled ‘Improving protections of employees’ wage and 

entitlements: further strengthening the civil compliance and enforcement framework’, released on 18 

February 2020 by the Attorney-General’s Department, which considers, amongst other things, criminal 

sanctions for the most serious forms of exploitative workplace conduct. The Society supports criminal 

sanctions, particularly for mass underpayments, and will write separately to the Attorney-General’s 

Department in response to the new round of submissions. 
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Extension of liability and supply chain measures 

The Society recommends that the Committee consider the following supply chain measures to assist 

with the prevention of underpayments: 

(a) introduce a licensing scheme for franchise networks to help monitor their compliance with 

legislation and, in particular, underpayments; and 

 

(b) update Commonwealth procurement guidelines to include consideration of a tenderer’s history of 

underpayments.  

Licensing of franchise networks 

Of significant concern to the Society is the regular and repeated occurrences of underpayments in 

franchise networks. For example, over the past three years 7-Eleven, ChaTime, Subway, Caltex, and 

The Coffee Club are amongst franchises that have had underpayments at franchisees exposed.19 

Given that the franchising business model has a predisposition to underpayments, the Society submits 

that sui generis franchise licensing legislation should be introduced to regulate franchises and monitor 

their compliance with employment, occupational health and safety, migration and taxation laws.  

Legislation could follow the mould of the Labour Hire Licensing Act 2018 (Vic) (‘LHL Act’) where all 

participants in the labour hire industry must apply and maintain a licence under the LHL Act.20 Such sui 

generis legislation would also result in the creation of a new authority specialising in the monitoring and 

regulation of franchises.  

The granting of licences to both franchisors and franchisees would require the applicant to put forward 

nominated officers, and provide the relevant authority with statutory declarations and/or undertakings 

stating the applicant and its franchisees comply with all relevant legislation.21 In the event of a breach 

by either the franchisor or franchisee, penalties and/or deregistration of the franchise or particular 

franchisee would occur. The effect of deregistration would be that nominated officers would be banned 

from being an officer of a franchise network, and the franchisor or franchisee in question would no 

longer be able to operate in Australia.  

The Society submits that a franchise licensing regime would enable the effective regulation of 

franchises through both a separate authority dedicated to franchises along with monitoring to ensure 

compliance with legislation, in particular, underpayments.  

Underpayment history, public procurement and suppliers 

As above, should the Committee adopt the Society’s recommendation for a register of underpayment 

breaches, the register should be a consideration for Commonwealth departments conducting public 

procurement activities, and choice of Commonwealth suppliers. In particular, the Society submits that 

any history of underpayments should be a relevant consideration in the Commonwealth Procurement 

Rules and other departmental and industry-specific guidelines for procurement practice at a 

Commonwealth level. It should be an expectation of government, at all levels, that organisations 

tendering for government contracts and supplier services would comply with their industrial instruments. 

Moreover, it should be clear that an organisation cannot obtain a competitive advantage in government 

tenders by underpaying its employees.  

                                                                    
19 Velvet Winter, ‘Here’s a Running List of Australian Businesses that have Underpaid Staff in 2019’, Special Broadcasting Service 
(SBS) (online, 5 November 2019), <www.sbs.com.au/news/the-feed/here-s-a-running-list-of-australian-businesses-that-have-underpaid-
staff-in-2019>. 
20 Labour Hire Licensing Act 2018 (Vic) s 13.  
21 Ibid s 19.  

https://www.sbs.com.au/news/the-feed/here-s-a-running-list-of-australian-businesses-that-have-underpaid-staff-in-2019
https://www.sbs.com.au/news/the-feed/here-s-a-running-list-of-australian-businesses-that-have-underpaid-staff-in-2019
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Further submissions 

The Society can provide further evidence, either written or oral, on request. Please do not hesitate to 

contact the undersigned if the Committee requires further information.  

Yours faithfully, 

 

 

NSW Society of Labor Lawyers 

President: Lewis Hamilton Vice President: Blake Osmond Treasurer: Claire Pullen Secretary: David Pink Ordinary 

Committee Members: Tom Kelly, Kirk McKenzie, Janai Tabbernor, Jamila Gherjestani, Joe Blackshield, Nikhil Mishra 

and Ellyse Harding.  

The Society is not affiliated to the Australian Labor Party. The views expressed in this submission are not those of the 

Australian Labor Party, its members, or the Federal Parliamentary Labor Party. The Society also thanks Penny Parker for 

her assistance with the submission. 


