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To the PJCIS,  
 
Introduction 
 
The NSW Society of Labor Lawyers (NSW Labor Lawyers) is making this submission to the 
PJCIS to raise concerns about a number of aspects of the Counter-Terrorism (Foreign Fighters) 
Bill 2014.  
 
The NSW Society of Labor Lawyers is a voluntary organisation of progressive lawyers in NSW. 
We have over 200 financial members and a network of approximately 600 people. NSW Labor 
Lawyers aims, through scholarship and advocacy, to effect positive, just and equitable changes to 
Commonwealth and NSW legislation.  
 
Context 
 
The NSW Labor Lawyers strongly support the need to protect and enhance national security, and 
our comments on the Bill are presented in a context where NSW Labor Lawyers fully support 
and share in the national objective of maintaining the safety and security of Australians and 
Australian institutions.  
 
However all laws designed to meet this objective must as a matter of course, given their nature, 
be closely scrutinized and justifiable. It is important to ensure that the purpose of such laws is 
appropriate, that each proposed extension of the law is responding to a real need which requires 
legislative intervention, and that the law goes no further in extending the powers of security 
agencies which impinge on individual rights, than is necessary.  
 
NSW Labor Lawyers are, first, concerned about the haste with which these provisions have been 
prepared, and will be put forward to the Parliament. No compelling argument for urgency has 
been made out, and the process has left inadequate time for any serious public consideration or 
debate, or even for a thorough review by the parliament and parliamentary committees. Nothing 
in the Bill justifies this urgency.  Although the Bill has been parenthetically titled “Foreign 
Fighters”, and presented as a Bill responding to recent events, most of its provisions relate to 
neither “foreign fighters”  nor to any immediate security threats or requirements.  
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Second, NSW Labor Lawyers believe the underlying principle which should be applied to the 
analysis of this Bill is to ask, for each new offence, whether the conduct it seeks to proscribe is 
already effectively proscribed by existing legislation. A number of the provisions of the Bill 
would fail to satisfy this requirement.  
 
Third, these comments on the Bill have been made in the limited time available. The Bill is 
lengthy and the timetable for passage of the Bill has not permitted a fuller consideration and 
scrutiny of the provisions.  This submission highlights only some of the key issues which the 
NSW Labor Lawyers have identified in the Bill and as a result, notes only some of the more 
concerning aspects of the Bill.  
 
Declared Area Offences 
 
While the NSW Labor Lawyers would support laws making it an offence to enter a place of 
known terrorist activity with the purpose of engaging in hostile activities, the Bill over-reaches 
by introducing an assumption that anyone travelling to a declared area is doing so for illegitimate 
purposes, thereby imposing the onus on the individual to demonstrate a reason for entry, which 
must fall within a closed list of categories of “legitimate purposes” for travel. The Bill as 
currently drafted does not even provide that a person could rely on an alternative legitimate 
reason which was not listed as a defence, despite the complete lack of any hostile or improper 
intention. Imposing a ten year penalty for an offence which lacks any element of criminal or 
improper intention is excessive and inappropriate.  
 
NSW Labor Lawyers submits that given other available offences already available,  this 
proposed offence does not satisfy the principle that a new offence should be an essential 
extension of the law. The existing provision in Section 6 of the Crimes (Foreign Incursions and 
Recruitment) Act 1978 already provides an adequate basis for dealing with persons travelling to 
other countries with hostile intent. No evidence has been presented as to why the sentence for 
that offence is being increased, nor why the proposed new section 119.2 is also required. 
 
 Any such offence, if retained, should follow the more usual pattern in the criminal law. The 
person accused should not be required to prove that the sole purpose for which they were in the 
area was one of the listed “legitimate purposes”.  If retained, the offence should be re-cast so that 
a person in a declared area would be guilty of an offence only if they were there for an 
illegitimate purpose. Whether a purpose was illegitimate would be a matter for the courts to 
determine, rather than determined by exception through the use of a closed list of reasons 
accepted as legitimate. 
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Sunset Clauses 
 
The Bill extends sunset clauses on a number of provisions on previously enacted offences, which 
would otherwise have come to an end in 2015 or 2016. These include the PDO powers, stop 
search and seizure powers, and ASIO questioning and detention warrant powers. Previous 
reviews of these provisions, by the National Security Legislation Monitor (NSLM) 
recommended against extending these provisions, which have no equivalents in other 
comparable jurisdictions, past their current sunset dates.  
 
NSW Labor Lawyers believe the extension of the sunset clauses which apply to these provisions 
is also premature, and unrelated to any issues of immediate security concern. There is no reason 
for urgency with respect to the extension of these sunset provisions, and every reason for a 
longer term approach which would allow proper debate to occur on whether the offences should 
be retained, removed, amended or enhanced.  
 
While NSW Labor Lawyers would suggest that these provisions be completely removed from 
this Bill to allow further debate, if they were to go ahead, a more limited period of renewal 
should be set, such as five years, to allow an earlier opportunity for further consideration of the 
provisions in the security context at that time. 
 
Advocating Terrorism 
 
NSW Labor Lawyers fully support laws which criminalize the conduct of encouraging another 
person to commit an act of terrorism. However, NSW Labor Lawyers also questions the need to 
extend the current law further, as the Bill proposes.   
 
The Bill adds a new offence in Item 61, clause 80.2C, of “advocating” the doing of a terrorist act 
or offence, including where a person is reckless as to whether another person will engage in the 
conduct as a result. However the Bill defines “advocating” to capture the vaguer conduct of 
“promoting”, as distinct from the clearer and more active conduct of “encouraging” the 
commission of any act.  
 
Whilst NSW Labor Lawyers does not support any promotion of violence, it has concerns as to 
where the line should or can be effectively drawn between criminalising any statement of support 
for a cause, and the promotion of violence.  
 
NSW Labor Lawyers believes that the offence should continue to cover specific acts of urging or 
encouraging violence, but has concerns that the distinction between speech which should be 
permitted, which does no more than supporting and promoting a political cause or viewpoint, 
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will be inadvertently criminalized as a result of the broad definition in the Bill. NSW Labor 
Lawyers urges fuller consideration of this proposed change.   
 
Advocacy as a ground for prescribing an Organisation 
 
The Bill extends the grounds for proscription of an organisation for “advocating” the doing of a 
terrorist act, beyond urging, providing instructions as to, a terrorist attack, or praising (with a 
substantial risk of leading someone to engage in a terrorist act), a terrorist act. The Bill would 
add promoting and encouraging terrorism as a ground for proscription.   
 
The COAG Review and the Sheller Committee both criticised the current law, including on the 
grounds of free speech and the risk of exacerbating further alienation in affected communities. 
 
NSW Labor Lawyers would oppose this extension of the law unless it was limited to situations 
where the action of promotion or encouragement was also required to give rise to a real risk of it 
leading to an actual terrorist act.  Without that addition, the law attaches the serious consequence 
of proscription to a very unclear line between mere political speech and speech which 
encourages or promotes actual terrorist acts.  
 
Conclusion 
 
NSW Labor Lawyers do not oppose all elements of the Bill, and in particular support the need 
for some reform in the areas of passport suspension powers and reforms facilitating the 
admission of foreign evidence in Australian courts.  Again, however, any such reforms should go 
no further than necessary to achieve an essential purpose.   
 
This letter has identified a number of areas of concern in the Bill, which warrant further 
consideration.  There are other areas of the Bill which also require further debate as well, 
including the provisions relating to the collection of biometric data.  
 
NSW Labor Lawyers also notes the more extensive submissions being made to this review by 
other bodies such as the Law Council and the UNSW Centre for Public Law, which provide 
further valuable commentary on elements of the Bill.   
 
Yours sincerely  
 
 
 
Hannah Quadrio 
President | New South Wales Society of Labor Lawyers 
| E hannah.quadrio@nswlaborlawyers.com 


