
    
  

 
    

 
 
 

              
   

                
             

              

                  
         

                   
             

       

                  
              

           
           
              

        
          

            
            

            
        

             
               

             
         

              
              

            
           

            
              

      

               
         

           

LAUNCH OF LEGAL TWEAKS 2014 
27 October 2014 

Nicholas Cowdery AM QC 

I thank the NSW Society of Labor Lawyers for the invitation to launch the 2014 Legal 
Tweaks this evening. 

I am not a Labor Lawyer, although I have laboured long as a lawyer and continue to do so. I 
have never been a member of a political party and I have sometimes been critical of all 
brands of politics – I think with some success, since all sides have attacked me. 

And I must confess that, until I was asked to contribute to the 2014 wish list, I had never 
heard of Legal Tweaks. Perhaps this occasion may serve to fill an apparent communication 
gap and ensure that the word gets out – so let’s get on with the launch. This is a great idea. I 
cannot describe Legal Tweaks any better than the editor, Bibhu Aggarwal, in the Editor’s 
Note and I commend it to you. 

Change is good. It is also necessary in the law, to keep the law in step with social 
developments and to tweak – or correct – emerging problems in existing laws. Last week a 
Labor icon died and much has been written and spoken about Gough Whitlam’s legacy. He 
has been recognised, very fittingly, in this publication and in publicity for Legal Tweaks. In 
less than three years in government he was able to: begin the process of recognising land 
rights for indigenous Australians and create a Department of Aboriginal Affairs; introduce 
the Racial Discrimination Act and advance the position of women generally; end the White 
Australia policy and create a multicultural society; end military conscription and Australia’s 
involvement in the Vietnam (American) war; cut import tariffs; introduce free tertiary 
education and universal healthcare; drop the voting age to 18; provide for environmental 
protection and competitive trade practices; introduce no-fault divorce; abolish the death 
penalty; create a national legal aid service; form the Australian Law Reform Commission; 
change the national anthem; bring the ACT and the NT into the Senate; create an Australian 
honours system; establish relations with China; stop French nuclear testing in the Pacific; 
ratify a collection of fundamental international instruments; and change the psyche of 
Australia. He reorganised and modernised the Labor Party. And much more. He may not 
always have had the best team and he may not have been the best team captain imaginable, 
but those achievements are pretty impressive and, for the most part, enduring. Some 
tweaks! But of course, he had been working on them for some time. 

So what suggestions have been made here and what sort of State and nation would we have 
if these 33 were implemented? Could we match Gough? (And I apologise in advance for 
inadequately or mistakenly describing any suggestions.) 

For people who wish to come to Australia: we would prevent the offshore processing of boat 
arrivals; prevent the indefinite detention of refugees, asylum seekers and persons whose 
visas are cancelled; give the right to work to asylum seekers on bridging visas; and allow 
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legal aid to persons whose visas are cancelled. For foreign qualified lawyers working here, 
we would adopt common descriptions so we better know their status. 

For workers in Australia generally: we would create an expectation of good faith and fair 
dealing in employment law; we would allow all employees, not just parents and carers, to 
request flexible work arrangements; pregnant women could not be discriminated against in 
employment, promotion, training and transfer; the burden of proving reasonableness in 
indirect discrimination claims would be harmonised across the relevant legislation; we 
would allow legal representation to all before the Fair Work Commission (just one of the 
lawyer-friendly suggestions; but they are to be expected). 

Under the religious exception, presently publicly funded organisations may discriminate on 
the basis of sexual orientation and gender – that would cease. 

Costs in legal proceedings also feature strongly (and again that is probably not surprising). 
We would allow a party represented pro bono to be awarded costs; there would be costs for 
successful applicants in apprehended violence proceedings; but applications under the 
federal Privacy Act would be funded by the parties. Strata owners’ corporations’ costs 
would be provided for. 

Native title claims would be able to be made even where the link to the land was not 
continuous from 1788 (perhaps because of indigenous people having been driven off the 
land for a time); the Constitution would be amended to restrict special lawmaking for 
Aborigines and Torres Strait Islanders to beneficial legislation; the Constitution would also 
be amended to prevent the Senate blocking supply (no repeats of 1975) and to prevent 
Parliament from making laws inconsistent with Australia’s international human rights 
obligations. 

The approval of a judicial officer, not just the Attorney General, would be required for ASIO 
warrants. There would be a reduction in court suppression and non-publication orders. The 
text of applications and reasons in FOI applications would be published. There would be a 
specialised Privacy Court with appropriate powers. 

We would better know what laws apply because legislation would be published in a 
standardised, machine-readable format. 

In the criminal law: leave would be required to issue a subpoena against a sexual assault 
victim; but leave could also be given to compel evidence of a complainant’s sexual history. 
The recent NSW LE(PR)A amendments would be reversed, ensuring that arrest would be a 
last resort. The forfeiture rule would be removed from persons found not guilty by reason of 
mental illness. We would fundamentally change drug laws (that’s mine!). 

There would be a right to appeal against banning orders made by shopping centres (or the 
definition of inclosed lands would be changed). 

It is clear that recent events at the NSW ICAC have had an impact. Corporate donations to 
political parties would be banned; any donation of $1,000 or more to a political party would 
have to be publicly disclosed; and there would be a Commonwealth ICAC. 
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Well, that’s not all too hard, is it? And just think how much better off we all would be for 
those changes. What are the odds? Well, I’m not a betting man, but I can see that while some 
of those matters are being discussed directly or indirectly, maybe just a few of the 
suggestions might serve as very useful conversation starters. Gough Whitlam’s timeline of 
less than three years might be a bit tight, but persistence often pays. So armed, it is now up 
to you. Of course, if you can grab the attention of the tabloid media you will have a great 
start – but these suggestions are far too sensible for that to occur. I thank all those who put 
forward these great ideas – collectively you might be able to rival Gough – and I officially 
launch Legal Tweaks 2014. 
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