
 

STATE OF MICHIGAN 
CIRCUIT COURT FOR THE 30TH JUDICIAL CIRCUIT 

INGHAM COUNTY 

DANA NESSEL, ATTORNEY GENERAL OF 
THE STATE OF MICHIGAN, ON BEHALF 
OF THE PEOPLE OF THE STATE OF MICHIGAN, 
  
 Plaintiff,      Case No.: 19-474-CE  
v.        Hon. James S. Jamo 
 
ENBRIDGE ENERGY, LIMITED PARTNERSHIP, 
ENBRIDGE ENERGY COMPANY, INC., and 
ENBRIDGE ENERGY PARTNERS, L.P., 
  
 Defendants. 
______________________________________________________________________________ 
 

DEFENDANTS’ RESPONSE IN OPPOSITION TO 
PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION  

 
[CAPTION CONTINUED ON NEXT PAGE] 

 
S. Peter Manning (P45719) 
Division Chief 
Robert P. Reichel (P31878) 
First Assistant  
Daniel P. Bock (P71246) 
Charles A. Cavanagh (P79171) 
Assistant Attorneys General 
Environment, Natural Resources, 
   and Agriculture Division  
P.O. Box 30755 
Lansing, MI 48909 
(517) 335-7664 
 
Attorneys for Plaintiff 

STEPTOE & JOHNSON LLP 
David H. Coburn (DC 241901) 
William T. Hassler (DC 366916) 
Joshua Runyan (DC 977664) 
1330 Connecticut Avenue, NW 
Washington, DC 20036 
(202) 429-3000 
 
BURSCH LAW PLLC 
John J. Bursch (P57679) 
9339 Cherry Valley Ave. SE 
Caledonia, MI 49316 
(616) 450-4235 
 
DICKINSON WRIGHT PLLC 
Peter H. Ellsworth (P23657) 
Jeffery V. Stuckey (P34648) 
Ryan M. Shannon (P74535) 
215 South Washington Square, Suite 200 
Lansing, MI 48933 
(517) 371-1730 
 
Phillip J. DeRosier (P55595) 
500 Woodward Avenue, Suite 4000 



 

Detroit, MI 48226 
(313) 223-3866 
 
Attorneys for Defendants 

______________________________________________________________________________ 
 



i 

TABLE OF CONTENTS 
 

I. INTRODUCTION .................................................................................................................... 1 
II. FACTUAL BACKGROUND ................................................................................................... 6 

A. West Line ............................................................................................................................ 7 
B. East Line ............................................................................................................................. 9 
C. Cause and Prevention of Future Damage .......................................................................... 11 

1. Causes of the Separate East and West Features and Damage ..................................... 11 
2. Measures to Prevent Future Damage .......................................................................... 12 

D. Coordination and Exchange of Information with the State of Michigan .......................... 13 
III. ARGUMENT .......................................................................................................................... 16 

A. Legal Standard .................................................................................................................. 16 
B. Enbridge is Likely to Succeed on the Merits .................................................................... 17 

1. There is No Factual Predicate for the Extraordinary Injunctive Relief the Attorney 
General Seeks.............................................................................................................. 18 

2. There is No Legal Predicate for the Extraordinary Injunctive Relief the Attorney 
General Seeks.............................................................................................................. 20 
i. The Injunction Against Continued Operation of the Dual Pipelines Sought by the 

State is Preempted by Federal Law ....................................................................... 21 
ii. The U.S. Constitution Prohibits the Attorney General or the State from Requiring 

the Cessation of the Line 5 Dual Pipelines’ Operation ......................................... 26 
iii. The 1953 Easement Provides No Independent Basis to Regulate the Operation of 

the Dual Pipelines ................................................................................................. 28 
iv. The Second Agreement Does Not Authorize the State to Regulate the Dual 

Pipelines ................................................................................................................ 29 
v. The Complaint’s Unsupported Allegations of Public Nuisance and MEPA 

Violations Do Not Support the PI Motion ............................................................ 31 
C. The Attorney General Cannot Show Irreparable Harm .................................................... 32 
D. The Inevitable and Significant Harms to Enbridge and the Public Weigh Against an 

Injunction .......................................................................................................................... 34 
IV. CONCLUSION ....................................................................................................................... 37 
 
 
  



ii 

TABLE OF AUTHORITIES 

 Page(s) 

Cases 

Barclays Bank PLC v. Franchise Tax Bd. of Cal., 
512 U.S. 298 (1994) .................................................................................................................27 

Bratton v Detroit Automobile Inter-Insurance Exchange, 
120 Mich App 73, 79; 327 NW2d 396 (1982). ..................................................................17, 36 

Davis v City of Detroit Financial Review Team, 
296 Mich App 568, 613; 821 NW2d 896 (2012) .....................................................................17 

Detroit Fire Fighters Ass’n, IAFF Local 344 v City of Detroit, 
482 Mich 18, 34; 753 NW2d 579 (2008). ................................................................................17 

Grand Trunk Western R. Co. v. City of Fenton, 
439 Mich. 240 (1992) ..............................................................................................................23 

Hines v Davidowitz, 
312 U.S. 52, 63 (1941) .............................................................................................................28 

Islander East Pipeline, Co v Connecticut Dep’t of Environmental Protection, 
482 F3d 79 (CA 2, 2006) .........................................................................................................27 

Japan Line, Ltd v. County of Los Angeles, 
441 U.S. 434 (1979) .................................................................................................................28 

Kinley Corp v. Iowa Utilities Bd., 
999 F2d 354 (CA 8, 1993) .......................................................................................................23 

Olympic Pipe Line Co v. City of Seattle, 
316 F Supp. 2d 900 (W.D. Wash. 2004) ..................................................................................25 

Olympic Pipe Line Co v. City of Seattle, 
437 F3d 872 (CA 9, 2006) ...........................................................................................23, 25, 30 

Pontiac Fire Fighters Union Local 376 v City of Pontiac, 
482 Mich 1, 8; 753 NW2d 595 (2008) .........................................................................17, 33, 34 

Preserve the Dunes, Inc v Dep’t of Environmental Quality, 
471 Mich 508, 518 n 5; 684 NW2d 847 (2004) .......................................................................33 

Smith v Western Wayne Co Conservation Ass’n, 
380 Mich 526, 543; 158 NW2d 463 (1968) .............................................................................33 



iii 

Thermatool Corp v Borzym, 
227 Mich App 366, 377; 575 NW2d 334 (1998) .....................................................................34 

United Gas Pipeline Co. v. Terrebonne Parish Police Jury, 
319 F. Supp. 1138 (E.D. La. 1970) ..........................................................................................23 

United States v. Pink, 
315 U.S. 203 (1942) .................................................................................................................28 

Weaver’s Cove Energy v R I Coastal Resources Mgt Div, 
583 F Supp 2d 259 (D RI, 2008)..............................................................................................27 

Williams v City of Mounds, 
651 F Supp 551 (D Minn, 1987) ..............................................................................................22 

 
Statutes 

49 U.S.C. 60104(e) ..................................................................................................................24, 25 

49 U.S.C. § 60102(a)(1) ...................................................................................................................2 

49 U.S.C. § 60102(b)(1)(B)(ii) ......................................................................................................23 

49 U.S.C. § 60104(c) .....................................................................................................................22 

43 U.S.C. § 1314(a) .......................................................................................................................26 

49 U.S.C. § 60102(a)(2) .................................................................................................................22 

49 U.S.C. § 60104(c) .................................................................................................................2, 26 

MCL 324.1701(1) ..........................................................................................................................33 

 
Other Authorities 

49 C.F.R. 195.452(h)(2) .................................................................................................................23 

49 C.F.R. Part 195..........................................................................................................................22 

49 C.F.R. § 190.233 .........................................................................................................................3 

49 C.F.R. § 195.452 .......................................................................................................................23 

40 C.F.R. § 195.452(h)(3) ..............................................................................................................23 



iv 

PHMSA Amended Corrected Action Order, CPF No. 2-2016-5005H (Oct. 13, 
2016) ..........................................................................................................................................3 

U.S. Const. art I, § 8, cl. 3 ..............................................................................................................27 

 



 

I. INTRODUCTION  

The unprecedented closure of the West and East Lines of the Dual Pipelines, even for a 

short time, poses a significant harm not just for Enbridge, but for the energy supply chains that 

depend on the Line 5 product for their businesses, including refineries and producers of propane 

used by Michigan companies and consumers.  While Enbridge has of course complied with this 

Court’s temporary closure order, it respectfully notes that it is not aware of any prior situation 

anywhere in the United States which a state court or other state authority, based on state law, has 

ordered the closure of an interstate pipeline for safety reasons.  In this extraordinary 

circumstance, Enbridge respectfully urges this Court to expeditiously re-assess the situation in 

light of the extensive facts and arguments presented in this Opposition and, following the hearing 

scheduled for Tuesday, June 30, to allow the West Line to reopen and place the timing of further 

operation of the East Line back in the exclusive hands of the expert federal safety agency 

PHMSA, the Pipeline and Hazardous Material Safety Administration. 

The closure of Line 5 ordered by this Court will result in severe and disruptive economic 

impacts to Michiganders and the region, including refinery shortfalls and potential job losses, as 

described in detail in the Affidavits of Neil Earnest and John R. Wagner, and the report prepared 

by Dynamic Risk Systems, Inc. on behalf of the State.1  Nor can Line 5’s operation be replaced 

with any available, feasible transportation modes, which, even if they were available, the 

Affidavit of William Rennicke and PHMSA deem to be less safe that pipeline transport.2  Line 5 

was built exactly for the reason of removing incident-prone oil tankers from the Great Lakes, and 

replacing them with a safe and reliable conduit that has never released a drop of petroleum 

                                                 
1 Available at https://mipetroleumpipelines.com/document/alternatives-analysis-straits-pipeline-
final-report.   
2 See https://www.phmsa.dot.gov/faqs/general-pipeline-faqs (“Pipeline systems are the safest 
means to move these products.”).  

https://mipetroleumpipelines.com/document/alternatives-analysis-straits-pipeline-final-report
https://mipetroleumpipelines.com/document/alternatives-analysis-straits-pipeline-final-report
https://www.phmsa.dot.gov/faqs/general-pipeline-faqs


2 

products in the Straits in over six decades while the Line 5 Dual Pipelines have been operational.  

Enbridge will address in this Opposition the concerns raised by the Court’s June 25 Temporary 

Restraining Order (“TRO”) as well as the arguments raised by the Attorney General in her 

Motion for Preliminary Injunction (“PI Motion”).   

The federal Pipeline Safety Act (“PSA”) delegates all pipeline operational and 

maintenance issues to PHMSA, and that Act preempts states from infringing PHMSA’s 

regulatory role.  49 U.S.C. § 60104(c).  The PSA was specifically enacted by Congress with an 

environmental protection goal in mind – to “provide adequate protection against risks to life and 

property posed by pipeline transportation and pipeline facilities.”  49 U.S.C. § 60102(a)(1).  

Michigan’s Congressional delegation understands this; when seven members sent a letter dated 

June 24, 2020, asking that Line 5 be shut down temporarily, they directed their request to the 

U.S. Department of Transportation and its sub-agency, PHMSA, the only government entity with 

jurisdiction to carry out that request.  Ex. 1.  The Attorney General completely understands 

PHMSA’s exclusive regulatory role as well, in defense to concerns raised by petitioners 

regarding whether the installation of screw anchors could impact the Dual Pipelines, she recently 

argued that: 

“… the design of interstate pipelines, the maintenance, the construction and 
operation is entirely within the purview of the federal government.  And so the 
answer is if there was a problem with the maintenance, the design, the 
engineering, construction or operation of Line 5, that is not within EGLE’s 
jurisdiction, its’ not within this tribunal’s jurisdiction.  It’s within the 
jurisdiction of the federal government under the Pipeline Safety Act …”3  

                                                 
3 See In the matter of' Petitions of Straits of Mackinac Alliance, Grand Traverse Band of Ottawa 
and Chippewa Indians, and the City of Mackinac on the permits issued to Enbridge Pipelines 
(Lakehead) L.L.C. (consolidated cases) Docket No. 18-010802, Motion for Summary Disposition 
Hearing Transcript, pg. 37, lines 13-23 (Jan. 28, 2020) (Ex. 2).   
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Contradicting her own statement in a separate proceeding, the Attorney General asks this Court 

to bypass and usurp PHMSA’s exclusive regulatory role.   

The previous submission of an amicus brief in this action by industry trade associations 

further underscores the importance of uniform federal pipeline safety regulation and the 

preemptive effect of the PSA on state efforts to regulate interstate pipelines.  See Amicus Brief 

of American Petroleum Institute, at 6-17 (Jan. 2, 2020).   

PHMSA is intimately and continually involved in monitoring and assessing Line 5’s 

safety, including the specific incident that the Attorney General highlights in her injunction 

request.  If PHMSA believes there is a risk, it will take action pursuant to its extensive injunctive 

authority under the PSA.4  And, unlike the Attorney General, PHMSA has the expertise 

necessary to make that call.  After all, unlike the Attorney General, PHMSA deals with pipeline 

safety every day.  The unspoken premise of the Attorney General’s request is that while PHMSA 

is competent to regulate the safety of every pipeline in the United States, PHMSA is incompetent 

to understand and assess the highly-technical issues associated with Line 5’s integrity, and this 

Court should appoint the Attorney General or some other entity of the State to hire outside 

expertise to take PHMSA’s place.   

The Court should reject that presumptuous ask.  In fact, Enbridge will demonstrate below 

that PHMSA’s own experts have been actively engaged in reviewing the consequences of the 

incident that has resulted in this lawsuit, namely, the damage done to an East Line pipeline 

                                                 
4 PHMSA retains extensive authority under the PSA to issue corrective action orders (see 49 
C.F.R. § 190.233), including extensive conditions for restart of a pipeline following a safety-
related incident.  See, e.g., PHMSA Amended Corrected Action Order, CPF No. 2-2016-5005H 
(Oct. 13, 2016) (requiring Colonial pipeline to “immediately take [ ] corrective actions,” 
including the development and approval by PHMSA a restart plan addressing all safety 
deficiencies identified by the agency), available at 
https://primis.phmsa.dot.gov/comm/reports/enforce/documents/220165005H/220165005H_Ame
nded%20Corrective%20Action%20Order_10132016_text.pdf.   

https://primis.phmsa.dot.gov/comm/reports/enforce/documents/220165005H/220165005H_Amended%20Corrective%20Action%20Order_10132016_text.pdf
https://primis.phmsa.dot.gov/comm/reports/enforce/documents/220165005H/220165005H_Amended%20Corrective%20Action%20Order_10132016_text.pdf
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support and the disturbance to the biota that covers the pipeline and its coating in a very small 

area on the West Line of the Dual Pipelines.  PHMSA was well aware of the scope of the 

situation and made the decision not to object to the restart of the West Line, while it continues to 

investigate the East Line situation.  PHMSA’s decisions should guide this Court in its further 

assessment of next steps.   

The Attorney General asserts that Enbridge restarted the West Line with “no 

determination by any party other than Enbridge itself as to whether it was prudent to resume 

operations.” PI Br. 5. But as will be shown here, PHMSA was intimately involved in that 

process, and the Attorney General knew that before she filed her pleading based on documents 

Enbridge provided.  The Attorney General also alleges that Enbridge restarted the West Line 

without knowing how that Line was “damage[d].”  PI Br. 6.  But the West Line is not damaged – 

it is missing a patch of about 70 square inches (approximately an 8.4” x 8.4” square) of mussels 

and other aquatic life, with no bare metal showing.  No condition impacting the safety or 

integrity of the Line has been identified.  

 Indeed, as explained in detail below, there has been no damage threatening the structural 

integrity of either the East or the West Lines.  So the odds of a catastrophic release event today 

are the same as the day the Attorney General filed her Complaint in this matter—less than 1 in 

2,000 per year.  And unlike the Attorney General, who is fighting the process tooth and nail 

through wasteful litigation, Enbridge is trying to make Line 5 safer still by moving the Dual 

Pipelines into the bedrock tunnel that the Legislature and former Governor agreed was in the best 

interests of all Michiganders, and that the Legislature approved by a large, bipartisan majority 
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once more just a few days ago.5  Conversely, the Attorney General is attempting to shut down a 

pipeline over which she has no jurisdiction over its safe operation or maintenance.  And such a 

shutdown, even temporarily, has immense and immediate negative consequences for businesses 

and citizens in Michigan and throughout surrounding regions, as Enbridge will show in this 

Opposition.  See, e.g., Earnest Aff.   

Although the Attorney General does not mention it, it is worth noting that there has never 

once been a Line 5 release into the Straits during its many decades of safe operation.  While 

Enbridge has no legal obligation to communicate to the State everything Enbridge sends to 

PHMSA; nor any obligation to seek the State’s approval to reactivate the Dual Pipelines or allow 

the State to identify operational requirements, Enbridge recognizes that it has a responsibility to 

be a good and safe steward of the Dual Pipelines and has been more than willing to work with 

the State on these issues and others.  In fact, Enbridge has offered State officials a seat at the 

monitoring table if they desire, an offer to which they have not responded.  But until Tuesday, 

after the Attorney General made her filing, even basic information flow was impeded due to the 

State’s technical difficulties in receiving the large quantities of data associated with pipeline 

inspections.  That data has now been transferred to the State.  Enbridge is not withholding or 

“shrugging off” anything.  PI Br. 16. 

                                                 
5 While the Attorney General continues to utilize the Court to fight Line 5, Enbridge has been 
adhering to its commitment to complete the construction of the tunnel underneath the Straits to 
replace the Dual Pipelines.  Enbridge’s actions, including continuing to operate the Dual 
Pipelines until the tunnel is constructed, are fully consistent with the State’s commitment under 
the Third Agreement and the Tunnel Agreement, both of which were entered with the State in 
December 2018.  Enbridge’s efforts to realize the completion of the tunnel as expeditiously as 
possible is also consistent with the Michigan House of Representatives’ approval on June 24, 
2020 of House Resolution HR 282.  That Resolution, passed by a vote of 80-28-1, supports the 
timely issuance of permits for the construction of the tunnel and the private investment and 
employment opportunities afforded by the project.  Consistent with the Third Agreement, the 
Dual Pipelines’ operation will cease when the tunnel is complete.  Pending receipt of required 
permits, Enbridge anticipates being in a position to initiate construction of the tunnel in 2021.    
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At bottom, the Attorney General’s motion makes clear precisely what this case is about—

the safety of an interstate pipeline.  And the only regulator with a statutorily assigned role in that 

topic is PHMSA, the expert federal regulatory body that Congress has charged with doing 

precisely what the Attorney General asks this Court to order: providing an impartial, independent 

review of the entire situation.  PHMSA has “access to the facts” and the expertise and 

impartiality as a regulator to provide “an independent review” of Enbridge’s conclusions. Contra 

id.  And PHMSA’s review will ultimately “confirm[ ]” whether “it is reasonably prudent” to 

continue operating the Dual Pipelines.  Contra id.  Just as federal preemption requires this Court 

to dismiss all of the Attorney General’s claims, federal preemption dictates that this Court 

summarily deny the Attorney General’s extraordinary request for an injunction that shuts down 

Line 5 indefinitely while she appoints unidentified outsiders to take PHMSA’s place as the 

pipelines’ safety regulator-in-chief. 

II. FACTUAL BACKGROUND 

On June 18, Enbridge workers and contactors surveying the East Line observed damage 

to a screw anchor assembly attached to that Line.  Enbridge responded by immediately stopping 

operation of both the East and West Lines while it assessed possible damage, the extent of which 

was unknown at that time.  Enbridge also immediately informed numerous state and federal 

authorities of the damage observed.  Among those notified on that day were PHMSA, the State 

of Michigan, and the United States Environmental Protection Agency.6   

On the morning of Friday, June 19, senior Enbridge management briefed the Directors of 

the Michigan Department of Natural Resources (“DNR”) and the Department of Environment, 

                                                 
6 Evidentiary support for the facts recounted here is found in the Affidavits of Mark Maxwell 
(Director of Enbridge Integrity Programs); Michael Koby (Vice President U.S. Operations) and 
David Stafford (Manager, U.S. Pipeline Compliance), all of whom were part of the Enbridge 
team that responded to the initial observation of damage.  
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Great Lakes and Energy (“EGLE”) by video conference call. Other State officials were also 

present for the video conference.  This briefing occurred at 9 a.m. – less than 24 hours after the 

discovery of the damage.  Enbridge briefed senior PHMSA officials later that same day.   

Steps taken by Enbridge to assess and address the observed damage are described below 

for each Line separately. 

A. West Line 

Enbridge inspected the West Line on Friday and Saturday, June 19-20.  The initial 

inspection of the West Line used a Remotely Operated Vehicle (“ROV”) – that is, an underwater 

drone equipped with a video camera that is operated from the surface.7  The ROV inspected all 

of the West Line on Friday, June 19.  That inspection revealed a small area on the surface of the 

West Line where mussels and other biota appeared to be missing or to have been disturbed.8  No 

other unexpected features on the West Line were observed.  On June 18 Enbridge deployed 

divers to inspect the feature from close range.  Since then, divers have inspected the West Line 

feature further.  The inspections by divers confirmed that biota was missing from the Line, but 

that no bare metal was present.  Integrity engineers reviewed pressure and temperature readings 

for the Line to confirm that no release of oil had occurred. 

Based on the inspections of the feature of interest, Enbridge engineers in Enbridge’s 

Pipeline Integrity group determined that the feature did not constitute an integrity concern to the 

pipeline and would not interfere with normal operation.  This determination was based on both 

ROV footage and confirmed by diver inspections.  The conclusion does not rely exclusively on 
                                                 
7 The main options for visually inspecting underwater lines are use of either an ROV or divers.  
Divers are able to closely inspect a feature that is already known to exist (such as the damage 
already discovered on the screw anchor support of the East Line on June 18.)  A diver, however, 
can only spend limited time at the depths where the damage was located (approximately 230 feet 
beneath the surface).  In contrast, an ROV can remain submerged for many hours and is typically 
used to survey the lines to determine if unknown features exist.  
8 A photograph of the feature appears as an Exhibit to the Maxwell Affidavit.   
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historical ILI inspections, as suggested by the Court’s Order of June 25.  Rather, the conclusion 

reflects measurements taken by divers of both cathodic protection and coating measurements as 

well as visual attempts to identify bare metal (which can threaten integrity due to potential for 

corrosion).   

Implementation of the restart of the West Line followed written Enbridge procedures.  

This procedure is consistent with Enbridge standards and reflects the care a usually prudent 

person would use.  As set forth in the Maxwell Affidavit, the integrity procedures and features 

used on the Dual Pipelines go far beyond normal, prudent industry practices, and include 

frequent inspections, extra-thick pipewalls and operation of the lines at very low pressures.  See 

Maxwell Aff. at ¶ 61a. to h. 

Enbridge advised PHMSA of its conclusions and the fact that Enbridge believed that the 

West Line could safely resume operations.  As indicated in the Koby Aff., PHMSA on the 

morning of June 20 advised Enbridge by email that it did not object to resumption of operations 

on the West Line based on the assurances that Enbridge had provided.  PHMSA, however, asked 

that Enbridge notify appropriate public officials and that the restart occur during daylight with 

onsite monitoring for any unexpected developments.  See id.  Notably, they did not require 

Enbridge to seek approval from any of these public officials or ask for their opinion of the 

science or to work with public officials to hire a third-party consultant to review the science.  

Enbridge complied with PHMSA’s request and restarted the West Line on Saturday afternoon, 

shortly after informing the State of its intention to do so.  Patrol boats monitored the restart for 

potential problems.  No problems were observed and the restart proceeded without incident.  

Operation of the West Line has continued without incident from the restart until the morning of 

June 25, 2020 at which point the Line was shutdown and remains shutdown.    
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B. East Line 

Damage to the screw anchor assembly on the East Line was initially observed on 

Thursday, June 18.9  Subsequent inspection revealed that the assembly had changed from its 

original position as installed to a shifted or bent position.  “Before and after” photographs of the 

screw anchor assembly as originally installed in 2019 and as the assembly appeared on June 

19/20 of this year appear as an Exhibit to the Maxwell Affidavit.  The damaged assembly was 

located approximately 150 feet from scrapes to the coating of the pipeline observed in late May 

that have been repaired. 

As noted, Enbridge had a lengthy call with PHMSA officials on June 19.  That call 

focused primarily on the East Line, where damage was originally observed.  On June 20, 

PHMSA requested: (1) that an engineering assessment be promptly completed for the East Line; 

and (2) that the remainder of the East Line and associated anchor assemblies be thoroughly 

evaluated for any other damage.  Enbridge completed an already-planned ROV inspection of the 

East Line the same day (June 20).  That inspection showed that there was no other damage.   

Enbridge engineers had begun work on an engineering assessment for the East Line even 

before receiving PHMSA’s request on June 20. The East Line Engineering Assessment was 

                                                 
9 This anchor assembly is identified in operational documents as anchor EP-17-1, using a 
numbering system previously developed by Enbridge and the U.S. EPA.  References in attached 
exhibits to “EP-17-1” are to the anchor assembly that experienced damage.   
 
The purpose and design of screw anchors is set forth in more detail in Maxwell Aff.  In general, 
screw anchor assemblies are equipment added to the line to provide stability against currents or 
the force of gravity in areas where the line may not rest on the bottom of the Straits.  There 
currently are over 100 screw anchor assemblies that have been installed to the Dual Lines to 
provide such support.  All installations are permitted by the State of Michigan and the Army 
Corps of Engineers, and in recent years also have been overseen by U.S. EPA.  One purpose of 
the anchor assemblies is to comply with provisions in the 1953 Easement that provide that 
“spans” where the Line does not rest on the bottom shall not exceed 75 feet.  See Easement at § 
A.(10).  Screw anchor assemblies are attached to the outside of the Line – they do not carry oil 
and oil cannot be released from them.   
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completed on June 21.  A copy of the East Line Assessment appears as an Exhibit to the 

Maxwell Affidavit.  The Assessment concluded the “unplanned load acting on the anchor 

assembly at anchor EP-17-1” (which caused the damage to the anchor assembly) had not caused 

any mechanical damage to the pipeline itself.  The Assessment also concluded that there is no 

mechanical damage to the other screw anchors or other portions of the pipeline.   

The “Summary” of the East Line Assessment provided the following explanation of how 

this conclusion was reached: 

Enbridge has completed detailed modelling and fitness for service 
assessments in order to confirm and demonstrate that the East Leg 
pipeline is safe for continued operation. The longitudinal loading 
experienced by the anchor and resulting stress transferred to the 
pipeline is between 60 – 77 times lower than engineering design 
limits of the pipeline critical strength. Further, direct field 
examination of the pipe shows only minor coating damage and no 
metal disturbance caused by the movement of the anchor. [East 
Line Assessment at 1.] 

The Assessment explained that the screw anchor assembly was designed to give way 

when stressed, precisely in order to avoid damage to the pipeline: 

“[b]y design, the anchor supports can de-couple or come apart at 
various connections in case unplanned forces act upon them. This 
de-coupling or de-connection occurs at forces far less than the 
force (700 – 900 kN or 157,366 – 202,328 lbs) needed to cause 
critical pipeline damage. The resultant movement and damage of 
the support anchor in this instance demonstrates this design 
behavior. In other words, an unplanned force that can displace or 
break apart the anchor is well below the force required to cause 
critical pipeline damage.”  East Line Assessment at 1 (emphasis 
added). 

The June 21 East Line Assessment was provided to PHMSA, and also to the State early on 

Monday, June 22. 

The East Line remains shut down pending further review and assessment by both 

Enbridge and PHMSA.  Enbridge has already begun the process for installing a new screw 
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anchor to replace the anchor that was damaged.  The company submitted a modification to its 

already-received permits from the U.S. Army Corps of Engineers and EGLE for the installation 

of a replacement anchor in a location close to the damaged anchor assembly.10 

Enbridge continues to investigate possible sources of the damage.  Enbridge expects to 

keep both PHMSA and the State informed of the progress of that investigation as it continues. 

C. Cause and Prevention of Future Damage 

1.  Causes of the Separate East and West Features and Damage 

Enbridge currently believes that the available evidence points toward different causes for 

the area of interest on the West Line and the damaged screw anchor assembly on the East Line.    

While Enbridge has not yet reached a final conclusion, there is visible evidence that the area on 

the West Line resulted from a vessel dragging a relatively thin item such as a wire cable in a 

direction perpendicular to the Line.  The evidence supporting this belief is set forth in the 

Maxwell Affidavit.  It includes the fact ROV footage shows a thin, relatively straight drag mark 

on both sides of the area of interest on the West Line. 

In contrast, the damage to the East Line anchor assembly and markings on the lake bed 

near the damaged anchor assembly are more consistent with damage caused by a vessel of 

modest size dragging an object parallel to the Line, as set forth in the Maxwell Affidavit.      

In summary, currently available evidence strongly supports the conclusion that the two 

features are not related to the same source.  Moreover, the likely source of the area of interest on 

the West Line was a thin object unlikely to damage the integrity of the West Line, which has 

pipe walls that are 13/16th of an inch thick. 

                                                 
10 Enbridge also will coordinate with the U.S. EPA regarding location of the replacement anchor, 
consistent with procedures set forth in a Consent Decree agreed to by Enbridge and EPA in 
2016-17.   
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2.   Measures to Prevent Future Damage 

While the cause of the damage continues to be under investigation, to the extent that the 

cause of damage was related to any activity by vessel operating in the Straits, Enbridge has 

implemented, and continues to implement, anchor strike risk reduction measures that far exceed 

any implemented by any private company.  As explained in the enclosed affidavit by Mike 

Moeller, Enbridge has implemented a multi-layered system to reduce the risk of a vessel’s 

anchor striking the Line 5 Dual Pipelines.  This system, referred to as the “Coordinated System,” 

far exceeds existing vessel anchor mitigation measures in the Straits and is far and beyond what 

any pipeline company has in place to mitigate the risk of an anchor striking a submerged 

pipeline.  The Coordinated System consists of: (1) electronic and radio measures to identify 

vessels that may transit through the Straits; (2) observe vessels of a size that could pose a risk to 

the Dual Pipelines – such observations are conducted with patrol boats or from shore-based 

positions to determine whether a vessel’s operation poses a risk to the Pipelines; (3) if vessel is 

observed to pose a risk, contacting the vessel to lift the anchor, not cross the Line 5 Dual 

Pipelines, or take further action; and (4) if the risk cannot be resolved, ordering the immediate 

shutdown of the Line 5 Dual Pipelines.  

In addition to these Coordinated System measures, Enbridge intends in the coming days 

to implement further measures to reduce the risk of anchor strike.  First, Enbridge intends to 

position at least one patrol boats over the Dual Pipelines 24 hours per day, seven days per week, 

weather permitting.  Such boats will be in addition to the patrol boats that perform the on-water 

observations described above.  The purpose of these patrol boats is to monitor all vessels (as 

opposed to only those of significant size) in proximity to the Dual Pipelines to identify and 

attempt to resolve any risk to the Pipelines posed by the vessel’s operations.  Second, Enbridge 

will implement amended protocols in the coming days to require that vessels of significant size 
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be hailed via radio to confirm that their anchor is stowed when an observation cannot be 

completed.   

As explained in the enclosed Affidavit by retired U.S. Coast Guard Rear-Admiral Roy 

Nash, the Coordinated System comprehensively and effectively reduces the risk of a vessel’s 

anchor striking the Line 5 Dual Pipelines.  Mr. Nash concludes that “[n]oting that a private 

company may not compel or require mariner actions, the specific means, measures and protocols 

form a system to positively influence navigation safety, and significantly reduce, to the extent 

available to a private party, both intentional and unintentional Anchor Strike Risk to L5.”  Id. at ¶ 

5.  

The above-described measures are intended to address external forces, such as vessel 

anchors, that might cause serious damage to the pipes.  Regardless of the external force, as 

discussed below, the Dual Pipelines have been engineered in a manner to withstand significant 

external forces and continue to reliably operate without release.   

In addition, Enbridge implements a rigorous coating inspection and repair program.  

Enbridge has completed implementation work plans to inspect the coating of the Line 5 Dual 

Pipelines at specified locations and to repair any and all locations where bare metal was 

identified.  Enbridge also conducts a Close Interval Survey, through which Enbridge confirms 

that its cathodic protection system is effectively preventing corrosion.  Such a survey was 

successfully completed in 2018, and a new survey will be completed this year.    

D. Coordination and Exchange of Information with the State of Michigan 

As noted, Enbridge reported the discovery of damage on the East Line to the State of 

Michigan by telephone within hours of the discovery of damage on June 18.  Senior Enbridge 

managers discussed with the Directors of DNR and EGLE (among other State officials) for 

slightly less than an hour on June 19.  As part of the June 19 discussion, Enbridge showed state 
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officials photographs of the damaged anchor assembly, and responded to all questions asked by 

the State officials.  Beginning late on the evening of June 19, Gov. Whitmer and Mr. Al Monaco 

(CEO of Enbridge) exchanged letters regarding next steps. 

As part of that exchange, Gov. Whitmer asked on Friday evening that Enbridge provide 

no later than Monday, June 22, “all information available to Enbridge about this incident.”  Gov. 

Whitmer on June 19 further asked that Enridge provide “[i]nformation in digital form and 

available immediately” within 24 hours (or by the evening of Saturday, June 20). Mr. Monaco, 

on behalf of Enbridge, responded the following day by writing that Enbridge in fact had briefed 

Administration and staff on what was currently known about the damage observed and stated 

that Enbridge was committed to keep the State (and PHMSA) fully informed of new information 

as it developed.  Gov. Whitmer responded the same day (June 20) and stated that she trusted that 

“we will receive all digital information today.”11  Mr. Monaco replied on Sunday, June 21. That 

letter stated the Enbridge had completed an analysis of the East Line and assessment of the West 

Line and that the analysis and assessment would be provided to the Directors of EGLE and DNR 

the next day.  The letter further stated that “we will continue to provide Director Clark and 

Director Eichinger all the information that we have shared with PHMSA on this matter.”  

The analysis and assessment for the East and West Lines were provided to the State 

officials the following Monday morning shortly after 8:00 a.m. as promised.  Enbridge did not 

hear further from the State until 3:44 p.m., when an assistant Attorney General called counsel for 

Enbridge to inform Enbridge that the State planned to seek a TRO and PI.  Shortly thereafter, the 

State filed its motions. 

                                                 
11 The same letter asked that Enbridge immediately shut down the Dual Pipelines until the 
investigation and any corrective action was completed. 
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Enbridge has continued to provide the State with information since the filing of the 

State’s Motions on Monday.  Since restart, Enbridge has provided PHMSA the following 

materials re the West Line: 

• The June 21 West Line Integrity Assessment prepared by Enbridge and the June 24 

revision of the same.  

• Twelve videos files recording the ROV flyover of the West Leg, conducted on June 19, 

2020. 

• A report, prepared on June 22, by two divers who had visually examined the West Leg.  

Enbridge has continued to provide the State with information since the filing of the State’s 

Motions on Monday.  Information provided to date includes the following: 

• A June 21 integrity assessment, prepared by Enbridge, analyzing the East Leg. 

• The video file from June 18, recording the ROV’s discovery of the moved pipeline 

support. 

• Seven video files recording the ROV flyover of the East Line, conducted by Enbridge on 

June 20, 2020. 

• Four photographs of pipeline support EP 17-1.  

• Written responses to questions from PHMSA, which also reference the West Line, but 

are primarily addressed to the pipeline support on the East line.12 

                                                 
12 The Court should be aware that one of the documents provided to the State and PHMSA was 
an updated and corrected version of the West Line Assessment dated June 21.  The same 
Assessment was Ex. 1 to Enbridge’s [June 23 Opposition Memo].  A copy of the revised 
Assessment appears as an Exhibit to the Maxwell Affidavit.  As explained in the Maxwell 
Affidavit, the revisions to the Assessment do not change its conclusion that the feature observed 
“does not constitute an integrity concern to the pipeline and does not interfere with normal 
operation.” 
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Among the materials provide to the State to date are videos of ROV inspections of the 

two lines conducted on June 19-20.  These files contain many hours of video, and are difficult to 

transmit electronically.  Enbridge nevertheless worked with the State to obtain credential that the 

State needed to supply to enable uploading of the files and completed production of the video 

inspections as expeditiously as possible.    

III. ARGUMENT 

A. Legal Standard 

Injunctive relief is an “extraordinary remedy that issues only when justice requires, there 

is no adequate remedy at law, and there exists a real and imminent danger of irreparable 

injury.”  Pontiac Fire Fighters Union Local 376 v City of Pontiac, 482 Mich 1, 8; 753 NW2d 

595 (2008).  As the Michigan Court of Appeals has cautioned, “[a]n injunction represents an 

extraordinary and drastic use of judicial power that should be employed sparingly and only with 

full conviction of its urgent necessity.”  Davis v City of Detroit Financial Review Team, 296 

Mich App 568, 613; 821 NW2d 896 (2012) (citation and internal quotation marks omitted).  

“The object of a preliminary injunction is to preserve the status quo, so that upon the final 

hearing the rights of the parties may be determined without injury to either.” Bratton v Detroit 

Automobile Inter-Insurance Exchange, 120 Mich App 73, 79; 327 NW2d 396 (1982). 

In determining whether to grant a preliminary injunction, the court must consider the 

following four factors:  whether (1) the moving party showed that it is likely to prevail on the 

merits, (2) the moving party made the required demonstration of irreparable harm, (3) the harm 

to the applicant absent such an injunction outweighs the harm it would cause to the adverse 

party, and (4) harm to the public interest weighs against an injunction.  Detroit Fire Fighters 

Ass'n, IAFF Local 344 v City of Detroit, 482 Mich 18, 34; 753 NW2d 579 (2008).  Here, the 

Attorney General’s requested relief should be denied, and the TRO dissolved, because, as 
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explained in Section B below, Enbridge is likely to succeed on the merits of the pending motions 

given that the facts do not warrant an injunction and the law does not permit it.   

The Court need inquire no further, but as explained below in Section C, the State cannot 

demonstrate that it will suffer any irreparable injury from the restoration of the operation of the 

Dual Pipelines, given that PHMSA has confirmed the safety of the West Line’s operation, and 

the East Line will not operate unless and until PHMSA does the same.  As explained in Section 

D, the balance of harms here also clearly weighs against an injunction – any closure of the Dual 

Pipelines, even if only temporarily, will be harmful to Michiganders, as well as citizens of 

neighboring states and Canada.  Those impacted include Michigan petroleum producers and 

refiners who depend on Line 5’s continued operation.  For these reasons, as further explained in 

Section D, the public interest and harms suffered by Enbridge weigh against an injunction.    

B. Enbridge is Likely to Succeed on the Merits 

Enbridge, as explained above, has now provided the State with requested information 

concerning the status of the East and West Lines following the June 18, 2020 discovery of an 

impact to a pipeline support on the East Line.  That information fully supports Enbridge’s 

conclusion that neither Line suffered any damage by whatever force impacted the support 

infrastructure.   

There are two fundamental reasons why the Attorney General cannot sustain her PI 

Motion and why this Court should dissolve the June 25 TRO:  First, the facts simply do not 

support an injunction.  While Enbridge takes any threat to the Dual Pipelines seriously, and 

respects that this Court does so as well, there is no factual dispute about the current status of the 

dual pipelines. Structural impact was limited to an East Line support structure and that impact 

had no bearing on the integrity of the East Line itself.  The West Line’s integrity is likewise not 

an issue either; no support structure or any other infrastructure on that Line was affected.  Only 
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some biota of the type that normally grows on both Lines is missing in a small patch and this has 

zero impact on pipeline safety.  Enbridge does not suggest that these events are meaningless, but 

it is confident that the West and East Lines remains fit for service, which is why PHMSA 

allowed the West Line to restart.  Enbridge has also taken significant steps—and now yet 

additional steps, described above—to address the risk of vessel anchor strikes, while it continues 

to investigate causation.   

Second, the law does not support the Attorney General’s claims.  The law is simply 

stated:  the State has no role in regulating the safety of the Dual Pipelines or any other interstate 

pipeline in Michigan, and has no legal right to seek their closure for any period of time, 

irrespective of the existence of the 1953 Easement and Second Agreement, and regardless of the 

fact that the Dual Pipelines are located on the submerged bottomlands of the Straits.  Safety is a 

matter assigned by federal law to a federal agency, to the express exclusion of the multiple states 

and local jurisdictions through which interstate pipelines pass.  That federal preclusion of exactly 

what the Attorney General seeks here is unmistakably embedded in federal statutory and 

constitutional law.   

1.  There is No Factual Predicate for the Extraordinary Injunctive Relief the 
Attorney General Seeks       

The facts Enbridge has described above do not support the issuance of a preliminary 

injunction.  A force of as yet unknown origin struck an East Line pipeline support, causing it to 

bend over in a manner that it was designed to bend were such a force applied.  Importantly, the 

support (one of dozens along both the East and West Lines) did not harm the pipe of the East 

Line when it was struck.  The integrity of the East Line remains unaffected by the event that 

caused the support to bend.     



19 

In contrast to the East Line, no anchor support on the West Line has exhibited any sign of 

an impact.  Rather, during a thorough ROV inspection conducted on June 19 and 20 the absence 

of biota (mussels and other biological materials that have long harmlessly grown on the outside 

of each of the pipelines) was discovered in an approximately 70-inch square section of the West 

Line.  It is not clear that there is any relationship between the missing biota on the West Line and 

the damaged East Line pipeline anchor, but what is crystal clear is that absence of biota has no 

bearing whatever on the West Line’s integrity or fitness for continued service.    

Made aware of the relevant facts, PHMSA did not object to the restart of the West Line 

and has taken no steps to order its closure, even though the cause of the biota loss on the West 

Line remains unknown and under investigation at this time.  Enbridge and PHMSA have years of 

experience with pipeline safety and know the difference between integrity threats that warrant a 

pipeline’s closure (beyond a precautionary closure while the scope of the issue is reviewed) and 

events that warrant investigation, but not closure.  The West Line event has been adjudged to fit 

into the latter category.  The Attorney General cannot second-guess the expert agency on such 

matters; doing so opens wide the door to multiple regulators that would needlessly disrupt energy 

supplies and do mischief to businesses that rely on such supplies.  This is precisely why federal 

law preempts states from imposing safety regulation.   

In fact, the State not only seeks to intrude on PHMSA’s responsibility to regulate the 

safety of the Dual Pipelines, but acknowledges that it lacks any expertise to do so.  The Attorney 

General thus asks for an injunction that will allow her to review the information that has now 

been provided by Enbridge “with the assistance of outside experts.”  PI Br. 3.  The Attorney 

General does not identify who such experts are, when they might be retained, or what measures 

they would use to assess the Dual Pipelines or how they would go about doing so. It is clear that 
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any State investigation of the Dual Pipelines, were it allowed, would take weeks if not much 

longer.  The process of merely retaining these experts itself could take weeks, and that is before 

these unknown experts even begin their indeterminate analysis and consideration of mitigation 

measures that the State would then seek to impose on Enbridge, effectively subjecting it to two 

safety regulators.  For the Dual Pipelines to be closed indefinitely during the period of such an 

impermissible investigation is untenable for energy supplies, a point discussed in Section D 

below.   

The federal safety system has worked as it should in the interest of all Michiganders.  

Burdening that system with yet another, duplicative layer of investigation and regulation that 

Congress has squarely preempted (as discussed below), and keeping the entire pipeline closed 

indefinitely, may satisfy some political goal, but no legitimate, lawful safety goal.  The Attorney 

General’s preliminary injunction motion should be denied on that basis so that the West Line 

(and the East Line once PHMSA and Enbridge have completed their investigatory work) can 

continue to do what they have done for 67 years, operate safely.   

2.  There is No Legal Predicate for the Extraordinary Injunctive Relief the 
Attorney General Seeks 

We turn next to the question of whether the Attorney General is likely to succeed on the 

merits of her claim that the State possesses legal authority to enjoin the Dual Pipelines from 

operating while the State undertakes its own review to confirm “that it (sic) is safe to resume 

operation.”   The short answer is no; federal preemption precludes efforts by the State to regulate 

the safety of Enbridge’s interstate pipelines, including the Dual Pipelines, and so too is the 

indefinite closure of the Dual Pipelines barred by the U.S. Constitution.  The Attorney General 

possesses no authority under the 1953 Easement or the Second Agreement to supersede federal 

law.  Also, no threat can be demonstrated by the Attorney General to allow for an injunction 
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under common law nuisance or MEPA.  That is why, prior to this Court’s entry of the temporary 

restraining order, no state court or agency in the United States has previously shut down an 

interstate pipeline based on safety concerns. 

i. The Injunction Against Continued Operation of the Dual 
Pipelines Sought by the State is Preempted by Federal Law   

The core legal roadblock to the relief sought by the PI Motion has already been 

thoroughly addressed in the briefs submitted by the parties on the pending cross-motions for 

summary disposition and need not be repeated at length here.  As it relates to the operation of the 

Dual Pipelines, the relief sought by the Attorney General and issued in the TRO (closure pending 

safety investigation; reactivation only upon adoption of unspecified safety mitigation measures) 

is barred by the federal PSA, which preempts the State from intruding into safety regulation by 

adopting its own form of such regulation.  See 49 U.S.C. § 60104(c).13  Safety investigations and 

other safety requirements is a job is left to Enbridge’s exclusive safety regulator, PHMSA.   

Indeed, the PSA’s preemption provision is aimed precisely at avoiding such state 

interference with federally-regulated interstate pipelines.  See Williams v City of Mounds, 651 F 

Supp 551, 569 (D Minn. 1987) (concluding that if landowners of land crossed by an interstate 

pipeline were “entitled to demand compliance with their own safety standards, the clear 

Congressional goal of a national standard for hazardous liquid pipeline safety [under the PSA] 

would be thwarted”).  The PSA preemption provision exists because interstate commerce would 

grind to a halt if each state could apply its own safety tests and procedures to pipelines based on 

its own “expert” review, while refineries, small businesses, the general public, and all others that 

                                                 
13 As relevant, the statute states that “[a] State authority may not adopt or continue in force safety 
standards for interstate pipeline facilities or interstate pipeline transportation.” 
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rely on the daily delivery of product transported by instrumentalities of commerce such as the 

Dual Pipelines are left in the cold.14   

PHMSA promulgated regulations at 49 C.F.R. Part 195 that address all facets of 

Enbridge’s operation and maintenance of the Line 5 Dual Pipelines to “transport[ ] hazardous 

liquid” in interstate commerce. 49 U.S.C. § 60102(a)(2).  The inspection, operation, and 

maintenance of the Line 5 Dual Pipelines, including their temporary closure and the West Line 

reactivation following the incident at issue, are all activities exclusively regulated by PHMSA.    

Consistent with PHMSA requirements, Enbridge voluntarily shut down the Line 5 Dual 

Pipelines upon discovering the incident to ensure that there was no jeopardy to the public’s 

interest or environment at the Straits. 15   Also consistent with PHMSA’s regulations, Enbridge 

took prompt action to complete inspections to determine whether the discovered “condition 

present[ed] a potential threat to the integrity of the pipeline.”  See 49 C.F.R. § 195.452(h)(2).  

Information has been freely shared with PHMSA, which was involved in the decision to restart 

the West Line and is actively engaged in information exchange and discussions with Enbridge on 

the East Line.   

                                                 
14 Even the Attorney General recognized in her initial Complaint in this proceeding that shutting 
down the Dual Pipelines is not a tenable result, proposing there that the Pipelines remain 
operational for a “reasonable notice period to allow orderly adjustments by affected parties” even 
if the injunction sought in her complaint were issued.  See Compl. at page 28.   
15 In establishing pipeline safety requirements, PHMSA specifically ensures that pipeline 
operational restrictions are “designed to meet the need for . . . protecting the environment.”  49 
U.S.C. § 60102(b)(1)(B)(ii) (emphasis added).  Importantly here, PHMSA’s regulations impose 
heightened requirements for a pipeline, such as the Line 5 Dual Pipelines, that crosses sensitive 
environmental resources referred to as “high-consequence areas.”  See 49 C.F.R. § 195.452.  
This includes heightened inspection requirements, repair criteria, imposition of pressure 
restrictions, and “additional actions to enhance public safety or environmental protection.”  See 
id.  As also relevant here, PHMSA requires an operator upon discovering an integrity condition 
to take “prompt action” to address the issue and in no way delay repair or operate a pipeline with 
a discovered condition that could “jeopardize public safety or environmental protection.”  See id. 
at 195.452(h)(3).    
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 By contrast, the State has no role – and is prohibited by the PSA – from regulating the 

terms and timing by which the Line 5 Dual Pipelines, including reactivation of the East Line, is 

completed.  See Olympic Pipe Line Co v. City of Seattle, 437 F3d 872, 880 (CA 9, 2006) (“the 

PSA expressly preempts the City’s attempt to impose safety regulations” as a condition to 

operation of an interstate pipeline).16  And this prohibition remains no matter whether the State 

feels that PHMSA is doing an adequate job or Enbridge is providing sufficient information.    

In response to Enbridge’s argument that her Complaint seeking the permanent closure of 

the Dual Pipelines is safety-based and therefore amounts to an impermissible effort to regulate 

interstate pipeline safety, the Attorney General previously has denied that her case is safety 

based at all.  She instead has claimed that her case is case about administering the “location” of 

the pipelines on the submerged bottomlands of the Straits under the terms of the 1953 Easement, 

a matter not covered by the broad federal safety preemption provision of the PSA.  See 49 U.S.C. 

§ 60104(e).17  Although the case was clearly based upon safety, the Attorney General was forced 

to come up with the “location” basis for her lawsuit to avoid the insurmountable issue of federal 

preemption with respect to pipeline safety.  She can no longer make that argument: her TRO and 

                                                 
16 See also Kinley Corp v. Iowa Utilities Bd., 999 F2d 354, 359 (CA 8, 1993) (the PSA 
“precludes state decision-making in this area altogether and leaves no regulatory room for the 
state to either establish its own safety standards or supplement the federal safety standards” 
irrespective of the “strong interest in the safety and integrity of the pipelines operating in Iowa”); 
United Gas Pipeline Co. v. Terrebonne Parish Police Jury, 319 F. Supp. 1138, 1141 (E.D. La. 
1970) (local ordinance “cannot be valid regardless of whether its regulatory standards with 
respect to design, construction, maintenance and operation of the pipeline are greater, lesser or 
identical with those found [in federal statutes]”); see also, e.g., Grand Trunk Western R. Co. v. 
City of Fenton, 439 Mich. 240 (1992) (noting that in adopting federal safety regulatory law for 
railroads, Congress sought to avoid a patchwork of differing state laws that could undermine 
safety).   
 
17 See PL’s Opposition Br. at 37-40 (“Here, the focus of the complaint . . .  is not on ‘safety 
standards’ but rather the location of the Straits Pipelines . . .”) (emphasis in original).  The 
Attorney General repeated this claim during the oral argument.   
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PI Motions are all about safety and nothing else – e.g., the independent review she seeks is a 

review of safety not location. The only way she can justify the necessity of hiring an outside 

safety expert to examine the situation is to pretend that federal regulation simply does not exist 

and to ignore that PHMSA is already playing that role.  PHMSA is not mentioned anywhere in 

her filings for this proceeding, as if to wish away the complete answer to her entire claim.    

Notwithstanding the siting the Dual Pipelines on the submerged bottomlands of the 

Straits and its public trust responsibilities relative to those bottomlands, the Attorney General 

possesses no regulatory authority over the safety of the Dual Pipelines.  Nor does such siting 

authority cause the federal regulator to cease to exist; on the contrary PHMSA has actively and 

extensively regulated the safety of the Dual Pipelines for years.  In this regard, the preliminary 

injunction decision in Olympic Pipe Line Co v. City of Seattle, No. 2:03-cv-02343-RSL, ECF 

No. 31, at 8 (W.D. Wash. 2004) (Ex. 4) is not only instructive, but exactly on point.  There, the 

City of Seattle had entered into a contract (referred to as a franchise agreement) with a pipeline 

company that authorized the company to site a pipeline on City-owned land.  Due to the fact that 

the company’s pipeline had exploded in another Washington town, the City sought to suspend 

the company’s operation of its existing pipeline through the City unless the company agreed 

(with the threat of criminal enforcement) to enter into a new franchise agreement, which 

included pipeline safety demands.  In response, the pipeline company sued on federal preemption 

grounds.   

Notably, the court granted the pipeline company’s request for an injunction, entering an 

order that “enjoined Seattle from any efforts or attempts to shut down or otherwise interfere with 

the operation of the Seattle Lateral” until the District Court ruled on the merits.  Olympic Pipe 

Line Co v. City of Seattle, 316 F Supp. 2d 900, 901 (W.D. Wash. 2004) (citing to PI Order, ECF 
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No. 31).  In opposition to the company’s motion for a preliminary injunction, the City argued 

that the PSA under 49 U.S.C. § 60104(e) “expressly envisions that local governments will retain 

authority to locate pipeline facilities.”  Olympic, PI Order, ECF No. 31, at 8.  The District Court 

agreed, but recognized that the City’s “mis-characterization” of its actions were “this argument’s 

fatal flaw,” proceeding to find that the safety-related requirements that the City sought to impose 

were preempted by the PSA and could not be imposed through the back door of the City’s 

authority over where the pipeline could be located.  The District Court concluded that “[t]his 

litigation does not concern the ‘location or routing of’ the Seattle Lateral.  The location and 

routing of the pipeline has already been established.  Rather, the subject of this action is 

Seattle’s apparent attempt to impose pipeline safety-related requirements upon Olympic, 

particularly hydrostatic testing, as conditions to the continued operation of the existing Seattle 

Lateral.  Notwithstanding 49 USC 60104(e), safety regulation of [ ] pipelines is expressly 

preempted by 49 USC 60104(c).”  (emphasis added).    

Likewise, here, the Attorney General cannot rely on claim that it has regulatory authority 

based on the Easement or the fact that the Pipelines are located on State-owned submerged 

bottomlands.  The PSA’s application to State-owned bottomlands as to which the State holds a 

public trust obligation is addressed at some length in Enbridge’s June 19, 2020 supplemental 

brief.  As explained there, the 1953 Federal Submerged Lands Act (“FSLA”) transferred 

ownership of such bottomlands to the State, but also expressly reserved on behalf of the Federal 

Government “all its … rights in and powers of regulation and control of said lands and navigable 

waters for the constitutional purposes of commerce, navigation, national defense, and 

international affairs …”  43 U.S.C. § 1314(a) (emphasis added).  The statute further makes clear 

that the federal government’s power to regulate commerce on submerged bottomlands is 
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“paramount to” the states’ rights.  Thus, the PSA (through which the Federal Government 

exercises its right to regulate interstate pipeline commerce) applies with respect to the State’s 

assertion of authority to regulate the safety of the Dual Pipelines, notwithstanding where they are 

located and irrespective of any language contained in the 1953 Easement.  Weaver’s Cove 

Energy v R I Coastal Resources Mgt Div, 583 F Supp 2d 259 (D RI, 2008) (“the Public Trust 

Doctrine . . . is no shield against the [ ] preemptive effect” of the federal laws governing 

interstate natural gas  facilities occurring on submerged bottomlands); accord Islander East 

Pipeline, Co v Connecticut Dep’t of Environmental Protection, 482 F3d 79 (CA 2, 2006) (the 

public trust doctrine “is not a sovereign state right”; rather, it must be exercised within the 

confines of federal law applicable to interstate gas pipelines).   

ii. The U.S. Constitution Prohibits the Attorney General or the 
State from Requiring the Cessation of the Line 5 Dual 
Pipelines’ Operation 

In addition to being preempted by the PSA, the Attorney General’s requested relief – that 

the Line 5 Dual Pipelines be shut down and not resume operation until the State authorizes 

reactivation – unconstitutionally burdens the operation of Line 5 in interstate and foreign 

commerce and intrudes on the foreign affairs prerogatives of both Congress and the President. 

 The U.S. Constitution vests the power to regulate international commerce in Congress, 

not in individual states.  See U.S. Const. art I, § 8, cl. 3 (“Congress shall have Power . . . [t]o 

regulate Commerce with foreign Nations.”).  By ordering the closure of the Line 5 Dual 

Pipelines – the continual operation of which is vital to allow Line 5 to transport petroleum 

products in foreign commerce between the United States and Canada – the Attorney General 

undermines the ability of the federal government to speak with one voice in the area of 

commerce with other nations, where the federal role is constitutionally paramount. See, e.g., 

Barclays Bank PLC v. Franchise Tax Bd. of Cal., 512 U.S. 298, 311 (1994) (It is well understood 
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that the prohibitory power of the Commerce Clause is especially strong in the context of foreign 

commerce, with respect to which “a State’s power is further constrained because of the special 

need for federal uniformity.”) (internal quotation marks omitted). 

The Constitution allocates exclusive authority over international trade to the federal 

government alone – i.e., “[p]ower over external affairs,” such as the transport of oil from a 

foreign nation to the U.S., “is not shared by the States; it is vested in the national government 

exclusively.”  United States v. Pink, 315 U.S. 203, 233 (1942).  The U.S. Supreme Court’s 

seminal modern decision restricting state or local action that interferes with foreign commerce is 

Japan Line, Ltd v. County of Los Angeles, 441 U.S. 434 (1979).  There, the Court emphasized, 

“‘[i]n international relations and with respect to foreign intercourse and trade the people of the 

United States act through a single government with unified and adequate national power.’”  Id. 

at 448 (citation omitted).  Japan Line requires a more extensive constitutional analysis when 

foreign, rather than domestic, commerce is involved, and in doing so the Constitution requires 

that courts examine the national interest rather than that of any individual state or locality.  See 

id. 

The Attorney General’s attempt to close Line 5 based on perceived and unfounded spill 

risk concerns does not permissibly outweigh the nation’s overarching interest in the free flow of 

energy resources across national boundaries, particularly where the safety of the Dual Pipelines 

is regulated exclusively (and comprehensively) by PHMSA.  Hines v Davidowitz, 312 U.S. 52, 

63 (1941) (“Our system of government is such that the interest of the cities, counties and states 

… imperatively requires that federal power in the field affecting foreign relations be left entirely 

free from local interference.”).  Line 5 also indirectly satisfies U.S. importation needs, as made 

clear in the Earnest Aff., ¶¶ 4, 12-18, by providing feedstock to Canadian refiners with that 
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refined product then imported back into the United States to satisfy Michigan’s demand for 

transportation fuels.   

iii. The 1953 Easement Provides No Independent Basis to 
Regulate the Operation of the Dual Pipelines   

The Attorney General’s Complaint in this case contends that the 1953 Easement was 

invalid from the time it was executed.  Now the Attorney General changes sides and claims that 

the Easement provides her with a legal basis to enjoin operation of the Dual Pipelines, at least as 

long as the Easement has not been declared invalid.  Her position on this issue is untenable:  if 

the Court were to issue an injunction on the basis of the provisions of the Easement and then the 

Easement were to be found invalid, the injunction would necessarily fall with it.  The point 

underscores the absurdity of the “heads I win, tails you lose” position she has taken here.   

Enbridge’s position on the issues does not suffer from any similar inconsistency.  The 

1953 Easement is and has always been valid for reasons set forth in the prior briefs; it was 

authorized by the Legislature to provide Enbridge’s predecessor with the right to access and use 

the submerged bottomlands of the Straits for purposes of the Dual Pipelines’ operation.   

The “due care” language in the 1953 Easement does not provide any basis on which to 

shut down the Dual Pipelines.  Enbridge has at all times met those obligations, including with 

respect to the incident at issue through its investigatory actions and its coordination with 

PHMSA. Indeed, Enbridge’s consistent and undisputed compliance with federal safety 

regulations represents the best evidence of its compliance with the Easement’s due care standard.  

Further, as readily illustrated by the absence of any releases of oil from the Dual Pipelines over 

the past 67 years of their operation, Enbridge has been a good steward of those Pipelines and the 

bottomlands on which they rest.   To decide otherwise is to implicitly conclude, based on nothing 

more than one state official’s “discomfort,” that an expert federal regulatory agency is 
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completely incompetent.  If the State believes there is a safety problem, it can do exactly what 

some members of Michigan’s Congressional delegation have done—take those concerns to 

PHMSA and request a shutdown.   

The due care provision does not purport to grant the State the right to compel closure of 

the Dual Pipelines or take other safety-related actions.  As shown above, even if any provisions 

of the Easement could be construed to grant such rights, such provisions would have no force in 

light of federal preemption.  See Olympic Pipe Line Co v. City of Seattle, PI Order, ECF No. 31, 

at 8.  The Attorney General’s only right is to take any complaints to PHMSA. 

The Attorney General also cites to a section of the 1953 Easement that gives the Grantor 

(then, the Conservation Commission and now its successor, MDNR; not the Attorney General) 

the “right at all reasonable times and places to inspect the pipe lines, appurtenances and fixtures 

authorized by this easement.”  1953 Easement, page 12, ¶ O.  This language, however, says 

nothing about the State’s ability to force the Dual Pipelines to close or to impose unspecified 

measures based on a safety concern the State might have, much less undertake a safety review.  

Moreover, even if it could be so interpreted, that interpretation would be inconsistent with the 

preclusion of state safety regulation in the PSA and could not stand.  

iv. The Second Agreement Does Not Authorize the State to 
Regulate the Dual Pipelines 

The Attorney General also cites the October 2018 Second Agreement as a source of legal 

authority for her PI Motion.  See PI Br. 7.  So too this Court’s TRO decision makes note of 

Enbridge’s obligation under that Agreement to provide relevant documents to the State.  To be 

clear, no provision of the Agreement can be read (or was intended to be read) to require that the 

Dual Pipelines be closed pending a State safety investigation or to allow the State to impose 

safety mitigation measures on any basis, including based on information produced under that 
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Agreement.  If the State has safety concerns, it can request relief from PHMSA.  In any event, 

Enbridge believes that it has now produced all of the information the State has requested, and 

Enbridge has fully met its Second Agreement obligations identified by the Attorney General. 

The Court should be aware, that Paragraph A.3 of the Second Agreement contemplates 

semi-annual meetings between Enbridge and the State pertaining to the operation and 

maintenance of Line 5 in Michigan, including on matters such as pipeline integrity.18  But under 

the current Administration, the State has failed to show any interest in convening such meetings.  

Enbridge stands ready, as it has consistently, to participate in such meetings at a time and place 

convenient to the State, and believes that such meetings can help foster a more constructive 

exchange to effectively address the Attorney General’s concerns.  Nor has the State met its 

obligations under the Third Agreement, seeking closure of the Dual Pipelines on an 

unsubstantiated basis, where Enbridge is in full compliance with the Third Agreement and that 

Agreement guarantees Enbridge the right to continue to operate the Dual Pipelines until the 

tunnel is constructed and a replacement pipeline is put into service.   

Moreover, it bears note that, over the course of the last five months, Enbridge has 

produced thousands of pages worth of documents in response to MDNR’s request for 

information concerning the Dual Pipelines.  At no point, has Enbridge been unwilling to produce 

                                                 
18 That paragraph states as follows: 
 

Enbridge and representatives designated by the State agree to meet semi-annually to 
discuss any changes to engineering parameters, risks, new technologies, and innovations 
pertaining to the operation and maintenance of Line 5 located within the State of 
Michigan.  One such semi-annual meeting shall include subject matter experts from 
Enbridge and the State to review matters relating to pipeline integrity, emergency 
response and preparedness for Line 5 located within the State of Michigan. 
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materials, for purposes of transparency, to the State, consistent with Enbridge’s commitments 

under the 2018 Agreements.          

v. The Complaint’s Unsupported Allegations of Public Nuisance 
and MEPA Violations Do Not Support the PI Motion 

The Attorney General asserts that evidence of “some new damage to the pipelines . . . 

highlights the gravity of the risk” and justifies the extraordinary injunctive relief she is seeking.  

(PI Br 10-11).  The Attorney General, however, cites no evidence to support her claims.  Just like 

in her Complaint, the Attorney General offers only conclusory assertions of harm. 

 Despite the Attorney General’s misleading assertions, the focus of the harm inquiry—

whether under Count II (public nuisance) or Count III (MEPA)—is not on the likelihood of the 

Dual Pipelines experiencing impacts like the incident that resulted in the damage to the pipeline 

support on the East Line, or the anchor strike that occurred in 2018.  Enbridge has never 

suggested that impacts are “highly unlikely” as the Attorney General falsely states.  (See PI Br at 

16).  Impacts are not the issue.  The question is whether the risk of “rupture” that the Attorney 

General alleges justifies shutting the Dual Pipelines down.  (Compl, ¶ 35).  That risk remains as 

speculative and hypothetical as ever.  No matter how many times the Attorney General makes 

false claims about “imminent catastrophe,” she still does not provide any evidence of oil releases 

into the Straits from the Dual Pipelines – because she cannot.  The fact is, such a thing has never 

happened in 67 years of safe operation despite all of the alleged “imminent catastrophes” that 

have been lurking in the deeps all these years.   

 The Attorney General’s own Complaint alleges that the claimed risk of “rupture” even 

from an anchor strike is only “one in sixty,” and this assumes that the Dual Pipelines remain in 

operation for the next 35 years—an assumption that is in itself unfounded.  (Id.).  The Attorney 

General has never disputed that this translates to an annual risk of 0.0476% (or roughly 1 in 
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2,000).  (See 9/16/19 Enbridge Summ Disp Brief at 5, 39).  Yet the “mere apprehension” of harm 

from something that “conceivably could happen” is not sufficient to sustain a public nuisance 

claim.  Smith v Western Wayne Co Conservation Ass’n, 380 Mich 526, 543; 158 NW2d 463 

(1968).  Nor does such hypothetical harm meet the requirement of “likely” harm required to seek 

equitable relief under MEPA.  MCL 324.1701(1); Preserve the Dunes, Inc v Dep’t of 

Environmental Quality, 471 Mich 508, 518 n 5; 684 NW2d 847 (2004).19 

 Finally, the safety-centered injunctive relief that the Attorney General seeks through her 

PI Motion is not available through her Public Nuisance or MEPA claims for the same reasons 

articulated above; such relief is plainly preempted by the PSA.  Indeed, her PI Motion makes 

clear that these claims are designed to be simply alternative means of achieving the Attorney 

General’s goal of regulating the safety of the Dual Pipelines, and ultimately forcing their closure 

on safety grounds.  Whether she seeks to do so on the basis of public trust, nuisance or MEPA, 

the law precludes these efforts.  Her bid for a PI will therefore not succeed on the merits and 

should be denied.   Moreover, for the same reasons, her entire Complaint should be dismissed for 

all of the reasons stated, including federal preemption.    

C. The Attorney General Cannot Show Irreparable Harm  

“A particularized showing of irreparable harm” is “an indispensable requirement to 

obtain a preliminary injunction.” Pontiac Fire Fighters, 482 Mich at 9 (quotation 

omitted).  Without such a showing, a plaintiff’s likelihood of success on the merits is 

irrelevant.  Id. at 13 n 21.   

Danger of irreparable harm must be both “real” and “imminent.”  “Speculative” or a 

“mere apprehension of future injury or damage” cannot be the basis for injunctive relief.  Id. at 9.  

                                                 
19 See Enbridge’s 9/16/19 Summ Disp Br at 36-43; 12/10/19 Summ Disp Reply Br at 12-15. 
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Instead, “[t]he injury must be both certain and great, and it must be actual rather than 

theoretical.”  Thermatool Corp v Borzym, 227 Mich App 366, 377; 575 NW2d 334 (1998).   

Here, the Attorney General’s argument for a PI is based precisely on the sort of “mere 

apprehension of future injury” that the Supreme Court has held is insufficient.  By contrast, the 

core facts are indisputable: given their design and operation, there has been no release from the 

Dual Pipelines since they were constructed more than 67 years ago.  The Pipelines were 

constructed with steel walls much thicker than those used on other pipelines.  A cathodic 

protection system prevents external corrosion of the pipeline, and in-line inspections have 

confirmed the system works, given the fact that no external corrosion has been identified on the 

Pipelines.  The Lines are also routinely inspected for the development of corrosion, cracking and 

other possible flaws using ILIs, dozens of which have been performed since 1998.  Notably, in 

2017, Enbridge successfully performed a hydrostatic pressure test on the Dual Pipelines where 

the lines were emptied of oil, filled with water, and then pressurized to twice their allowable 

maximum operating pressure to verify the Lines’ integrity.  The Dual Pipelines successfully 

passed the hydrotest, which is the most authoritative test used to determine the integrity of a 

pipeline.   

While Enbridge understands the concern this Court has expressed, the recent incident 

does not change these core facts.  The incident at issue is being investigated, but the integrity of 

the West Line is not at issue, and Enbridge’s safety regulator, PHMSA, has allowed operations to 

resume.  The implications for the East Line remain under review, but it also remains PHMSA’s 

responsibility to determine the date of its reopening.      

The fundamental safety of the Dual Pipelines is underscored by the Attorney General’s 

own Complaint, which recognizes that the Dual Pipelines can be closed only “after a reasonable 
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notice period to allow for orderly adjustments by affected parties.”  Complaint, at Relief 

Requested, E.  Also, in the Third Agreement entered into the State and Enbridge in December 

2018, as noted above, the State agreed that Enbridge could continue to operate the Dual Pipelines 

until a planned replacement tunnel was complete and placed in service.  See Third Agreement, ¶ 

4.1.  Such commitments by the State are not consistent with a belief that the current Dual 

Pipelines pose an unreasonable risk of irreparable harm.  Further, the Attorney General’s current 

actions are likewise at odds with the State’s Third Agreement commitments.   

Given the close supervision the Dual Pipelines receive by Enbridge and PHMSA, there is 

no objective basis for believing that the safety of the Dual Pipelines are in question so as to 

warrant an injunction.  This fact is further confirmed by recent studies of the Dual Pipelines by 

independent experts retained by PHMSA or the State itself.  The first of these studies,20 

commissioned by PHMSA, reviewed 20 in-line inspections conducted on the dual lines (10 on 

each line) between 1998 and 2014.  That study concluded that failure of the lines was not 

imminent.  Similarly, the independent consultant retained by the State, Dynamic Risk, concluded 

that the risk to the lines other than for potential anchor strike (discussed separately below) was 

approximately less than 1 in 2,000 per year.21 

D. The Inevitable and Significant Harms to Enbridge and the Public Weigh 
Against an Injunction  

The closure of the Dual Pipelines for any period of time would be severe and far-

reaching.  As noted above, the object of a preliminary injunction is to “preserve the status quo, so 

that upon the final hearing the rights of the parties may be determined without injury to either.” 

                                                 
20 LaMontagne, “Enbridge Mackinac Straits ILI Review,” prepared for Oak Ridge National 
Laboratory (May 12, 2016), enclosed as Ex. 3.  
21 See Dynamic Risk, Alternatives Analysis for the Straits Pipelines (Oct. 26, 2017) at Fig. 2-12 
(page 2-73).  [Total of 1 x 10-4 determined by subtracting Anchor Hooking risk (3.5 x 10-4) 
from All Threats risk (4.5 x 10-4).] 
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Bratton v Detroit Automobile Inter-Insurance Exchange, 120 Mich App 73, 79; 327 NW2d 396 

(1982).  In Bratton, the Court of Appeals reversed issuance of the injunction based on the 

enjoined defendants’ argument that the defendants were likely to suffer irreparable damage if the 

injunction went into effect.22 

The harm that Enbridge would suffer will be substantial.  Enbridge estimates that the 

closure of Line 5, and downstream pipeline impacts, results in lost revenues per day of $1.76 

million.  

The impacts on the area’s energy sector and general public if the Dual Pipelines were 

closed are addressed in the attached affidavit of Earnest Aff. (assessing impacts on area 

refineries and propane markets).  He concludes that the “[c]losure of Line 5, even for a period of 

several weeks, would have severe impacts on the refineries served by Line 5 and significantly 

disrupt the distribution of refined product in Michigan and Ontario.”  Id. at ¶ 4. Notably, Mr. 

Earnest concludes that, due to the lack of feedstock that has reliably been provided by Line 5 for 

decades, refiners, including those in Michigan, would not have alternative feedstock sources, or 

would be required to use more costly sources, leading to unprofitability and job loss.  See id. ¶¶ 

12-16.  Further, Mr. Earnest concludes that “[t]he impact on the Michigan and Ontario propane 

market can only be characterized as extreme.”  Id. at ¶ 4.  Job losses would certainly result, along 

with the inability of consumers to find alternative propane sources.  Michigan is also heavily 

dependent to the receipt of refined product, the feedstock for which, is supplied by Line 5 and it 

is doubtful that replacement fuels could be obtained as economically.  Such harms are real, as 

confirmed by the Wagner Aff. at ¶ 6, whose companies will be “shutdown in the event 

                                                 
22 The Bratton defendants argued that if they were required to make the payments ordered by the 
trial court, the plaintiffs who received the payments would be able to make repayment and the 
insurer defendants thus would suffer damage that could not be compensated.   
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alternative and/or supplemental supplies are not immediately found.”  Mr. Wagner also confirms 

that a “substantial majority” of jobs at the companies he works for will lose their jobs. Id. at ¶ 7.     

The Rennicke Aff. further confirms that alternative modes of transport are not available 

to transport the volumes reliably transported by Line 5.  Trucks are infeasible due to the number 

needed, and such trucks would need to cross the Mackinac Bridge, thereby potentially impacting 

the same resources that the State is trying to protect.  The same is true with barges, which not 

only risk the Great Lakes by carrying massive volumes of crude on open water to/from Ontario, 

but that could not operate during certain times of the year.  Rail transport is economically not 

viable, requiring extensive investment.  Notably, Mr. Rennicke, as well as PHMSA, are all of the 

opinion that pipelines, like Line 5, “are the safest means to move” petroleum products, as 

compared to the incident rate for other modes on a per-barrel, per-mile transport basis.23   

Coincidentally, these conclusions are consistent with those reached by Dynamic Risk, in 

its report prepared on behalf of the State.  Namely, Dynamic Risk concludes that the closure of 

Line 5 would result in the following impacts:   

• The immediate loss of deliveries of propane to Rapid River, MI with consequent 

impacts on supply and price to individuals who use propane as an energy source 

in their homes;24  

• The immediate loss of the ability to inject crude oil at the Lewiston, MI Crude 

Facility;25  

                                                 
23 See https://www.phmsa.dot.gov/faqs/general-pipeline-faqs.  The fact that pipelines are safest 
and most efficient mode for the transport of petroleum liquids, is well understood.  See, e.g.,  
https://www.fraserinstitute.org/sites/default/files/safety-in-the-transportation-of-oil-and-gas-
pipelines-or-rail-rev2.pdf (“rail is found to be over 4.5 times more likely to experience an 
occurrence when compared to pipelines”).     
24 See Dynamic Risk at 4-6 to 4-13.   
Dynamic Risk estimates that the estimated annual incremental cost of alternative transport by 
truck would be approximately $3 million per year.  See Table 4-5 at page 4-25. 

https://www.phmsa.dot.gov/faqs/general-pipeline-faqs
https://www.fraserinstitute.org/sites/default/files/safety-in-the-transportation-of-oil-and-gas-pipelines-or-rail-rev2.pdf
https://www.fraserinstitute.org/sites/default/files/safety-in-the-transportation-of-oil-and-gas-pipelines-or-rail-rev2.pdf


37 

• Adverse impacts to the Detroit Marathon oil refinery and other refineries that 

depend on Line 5 oil.26  

  Accordingly, under no circumstance can the Attorney General demonstrate that the 

speculative harms she cites from the continued operation of pipelines have been operating safely 

for over six decades and under the regulatory scrutiny of PHMSA, are irreparable but let alone 

outweigh the severe and disruptive consequences that will be suffered by companies and 

consumers up and down the supply chain as a result of Line 5’s closure for any period of time.  

The public interest demands that the Dual Pipelines continue to operate, to safely transport 

petroleum products to refinery markets, ensuring that Michigan business continue to run and that 

Michiganders remain employed.   

IV. CONCLUSION  

The record establishes that the Dual Pipelines are safe – the West Line operated for days 

without incident following the discovery of the superficial loss of biota, which has no impact on 

the Line’s safety.  PHMSA is heavily engaged in the investigatory process and in receipt of all 

information necessary to allow its safety experts to determine whether the East Line can be 

reactivated; PHMSA’s experts see no reason to cease the West Line’s operations.  Even in light 

of these positive facts that undercut the Attorney General’s allegations of irreparable harm, this 

case is resolved fully on legal grounds – the State has no authority to regulate the safety of the 

                                                                                                                                                             
25 See Dynamic Risk at 4-14 to 4-16.   
Dynamic Risk estimates that the estimated annual incremental cost of trucking crude from 
Lewiston to the Marysville Terminal would be approximately $8 million per year.  See Table 4-4 
at page 4-21 and Table 4-5 at page 4-25. 
26 See Dynamic Risk at 4-17 to 4-22 and Figure 4-11.  The increased costs are expected due to 
reduced overall system throughput that will result on the Lakehead System, with consequent 
increase in tariffs paid by customers.   
Dynamic Risk estimates that the estimated annual incremental cost of abandonment for this item 
was approximately $121 million per year.  See Table 4-5 at page 4-25. 
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Pipelines.  The unprecedented shutdown of an interstate pipeline ordered here violates the PSA, 

U.S. Constitution, and irreparably harms the public interest, including Michiganders throughout 

the State.  This Court should therefore dissolve the TRO and deny the request for a preliminary 

injunction in order to restore PHMSA’s role as the overseer of Line 5’s safety.   
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June 24, 2020 
 
 
The Honorable Elaine Chao 

Secretary 
U.S. Department of Transportation 
1200 New Jersey Ave, S.E. 
Washington, D.C. 20590 

 
Dear Secretary Chao:   
 

This letter is being sent urgently and with deep concern for the health and safety of the 

Great Lakes after the discovery of a dislodged support anchor on the east leg of the Enbridge 
Line 5 dual pipelines and the decision by Enbridge to prematurely reopen the west leg of the 
pipeline without a proper understanding of all the facts.  
 

Given the uncertainty that remains surrounding this incident and how the support anchor 
was damaged or moved, we feel it is inappropriate to continue operating the west leg of the 
pipeline, while the east leg remains under investigation. We believe the continued operation of 
the pipelines constitutes an unsafe practice when considered in the context of the unsafe 

condition presented by the loose anchor, and ultimately comprises an imminent hazard that 
should be abated. We, therefore, strongly urge you to immediately use all of your available 
authorities to temporarily shut-down the dual pipelines without delay until a full investigation is 
completed, and it is deemed completely safe. Our shared priority must remain the safety of the 

Great Lakes—these treasured natural wonders provide a way of life for so many generations, 
economic strength for the region, and one-fifth of the world’s fresh surface water. 

 
All the people who call this region home deserves to know what happened and to have 

federal regulators undertake an investigation to determine whether imminent threat of harm to 
the Great Lakes exists. This includes knowing that both the east and west leg pipelines have been 
fully inspected by the Pipeline and Hazardous Materials Safety Administration (PHMSA), that 
documentary evidence from Enbridge or PHMSA has been provided and made public, that there 

is a clear response plan in place to address the damage that has already been done to the east leg, 
and that measures are implemented to ensure that this will not happen again.  

 
In the meantime, while all parties continue to investigate the damaged east leg support 

anchor, we ask you provide a full accounting of what PHMSA has learned about the incident, as 
well as any communication it has with Enbridge on this situation. Additionally, please provide 
all available documentary evidence—including any pictures, videos, or other visual information 
collected or reviewed—that PHMSA used in its own evaluation of the dual pipelines, as well as a 

summary of the actions Enbridge has taken or plans to take on this issue, as communicated to 
PHMSA. The public deserves all the information available. 
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We ask that you answer the following, additional questions regarding the incident and 

would appreciate prompt and full responses as soon as possible, but in any event not later than 

July 9, 2020: 
 

1. When did Enbridge notify PHMSA of the incident that triggered the temporary shutdown 
of the dual pipelines? 

 
2. How did Enbridge describe the incident/damage? Did it explain how the damage had 

occurred?  
 

3. What specifically did Enbridge say it was going to do to investigate and respond to the 
damage? 
 

4. Did PHMSA agree that the shutdown was appropriate? 

 
5. What measures did PHMSA direct or recommend Enbridge to take and did this include 

consultation with other parties, including State officials? 
 

6. What information and data did Enbridge provide to PHMSA about both the East and 
West legs of the pipelines on June 18, 19 and 20 before Enbridge re-started the West leg 
on June 20? How did PHMSA review that information? Did it request any additional 
information? If not, why not? 

 
7. When did Enbridge tell PHMSA it was planning to re-start the West leg on June 20? 

What explanation and supporting data did Enbridge provide?  
 

8. Did PHMSA approve that decision? Or merely “not object”? Why? 
 

9. Did PHMSA make any independent evaluation or determination of the duel pipelines 
integrity? Or did it simply rely its determination on Enbridge’s representations and the 

information they provided? 
 

10.  In PHMSA’s view, what existing PHMSA regulations apply in this situation?  
 

11. Under existing regulations, under what circumstances does PHMSA have authority to 
direct Enbridge to shut-down Line 5 at the Straits? Does it have to wait for an actual 
release of oil or natural gas to occur? 
 

12. Has PHMSA reviewed and evaluated the two documents it provided to Michigan on June 
22? Has PHMSA determined that they adequately assess the integrity of the east and west 
legs? 
 

13. Please provide copies of all written communications, including but not limited to emails 
exchanged by Enbridge and PHMSA relating to this incident, from June 18 through the 
present, and all data, documents, photos, and videos provided, as well as any writings or 
notes related to telecommunications between Enbridge and PHMSA. 
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We cannot stress enough how important it is to the Great Lakes region that we determine 

whether the Enbridge Line 5 dual pipelines are structurally sound and safe after this discovery. 

We urge you to temporarily reverse Enbridge’s decision to reopen the west leg of Line 5  and halt 
the flow of the dual pipeline until a thorough investigation concludes and is shared with the 
public, and PHMSA certifies it is completely safe. 

 

Thank you in advance for your consideration of this critically important request and we 
look forward to a full and prompt response.  
 
  

Sincerely,  
 
 

   
 
Debbie Dingell    Brenda Lawrence 
Member of Congress    Member of Congress 

 
 
 
 

Andy Levin      Daniel T. Kildee 
Member of Congress     Member of Congress 
 
 

 
 
Haley M. Stevens    Elissa Slotkin 
Member of Congress     Member of Congress 

 
 
 
 

Rashida Tlaib 
Member of Congress 
 
 

 
 
 
 

 
 
 
 

 
CC: 
The Honorable Howard "Skip" Elliott, Administrator, Pipeline and Hazardous Materials Safety 
Administration 
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1                Lansing, Michigan 

2                Tuesday, January 28, 2020 - 1:29 p.m. 

3                JUDGE PULTER:  Good afternoon.  My name is Dan

4      Pulter.  I am an administrative law judge assigned by the

5      Michigan Office of Administrative Hearings and Rules to hear

6      this matter.  We are here for a hearing in the matter of the

7      Petitions of the Straights of Mackinac Alliance, Grand

8      Traverse Band of Ottawa and Chippewa Indians, and the City

9      of Mackinac Island on the permit issued to Enbridge

10      Pipelines (Lakehead), LLC.  And that's agency number -- and

11      I believe these are permit numbers -- WRP008225 v.1;

12      WRP014208 v.1; and WRP015016 v.1.  This is docket number

13      18-010802.  This matter is a consolidated contested case to

14      challenge three permits issued under Part 325, Great Lakes

15      Submerged Land of the Natural Resources and Environmental

16      Protection Act as amended.  

17                Pursuant to the initial scheduling order entered

18      on May 7th, 2019, the parties were granted leave to file

19      motions for summary disposition in this matter.  Each of the

20      parties have filed such a motion.  Pursuant to the

21      Petitioner's request for oral argument in their motion, an

22      order was entered on December 17th, 2019, granting oral

23      argument by an order entered on January 10th, 2020.  The

24      date and time for oral argument was rescheduled for January

25      28th, 2020, at 1:30 p.m.  This is the date and time



IN THE MATTER OF: PETITION OF STRAITS OF MACKINAC ALLIANCE, ET AL January 28, 2020

Page 5

1      specified for the oral argument.  

2                Would counsel enter their appearances for the

3      record, please?

4                MR. HOWARD:  Your Honor, Scott Howard on behalf of

5      Petitioners.

6                JUDGE PULTER:  Thank you.

7                MR. HAMMERSLEY:  Ross Hammersley on behalf of

8      Petitioners.

9                JUDGE PULTER:  Thank you.

10                MR. RASTETTER:  Bill Rastetter on behalf of the

11      Grand Traverse Band of Ottawa and Chippewa Indians.

12                JUDGE PULTER:  Thank you.

13                MS. MILLICAN:  Rebecca Millican on behalf of the

14      City of Mackinac.

15                JUDGE PULTER:  Thank you.

16                MR. BOCK:  Dan Bock on behalf of the Respondent

17      Michigan Department of Environment, Great Lakes and Energy.

18                JUDGE PULTER:  Thank you.

19                MR. CAVANAGH:  Charlie Cavanagh on behalf of the

20      Respondent.

21                JUDGE PULTER:  Thank you.

22                MR. DEROSIER:  Phillip DeRosier appearing on

23      behalf of the Permittee Enbridge Pipe- -- Enbridge Pipelines

24      (Lakehead), LLC.

25                JUDGE PULTER:  Thank you.
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1                MR. COBURN:  David Coburn also on behalf of

2      Enbridge Pipelines.

3                JUDGE PULTER:  Thank you.  How do you spell your

4      last name?

5                MR. COBURN:  C-o-b-u-r-n.

6                JUDGE PULTER:  Thank you.  We had an

7      off-the-record discussion regarding the order of the parties

8      and it was decided that the Petitioners shall go first,

9      followed by the Respondent and by the Permittee.  Mr.

10      Howard, you may proceed.

11                MR. HOWARD:  Thank you.  And I'd like to first

12      thank the tribunal and opposing counsel for dealing with my

13      high maintenance schedule and -- and -- and rescheduling for

14      today.  I very much appreciate that courtesy.  

15                Judge, as I mentioned off the record, I really

16      want to focus in on -- in -- on my argument on what I think

17      is the principal issue that we're here for and that is we

18      all agree that there was a permit under the Great Lakes

19      Submerged Lands Act.  We all I think agree that at least one

20      provision of that act applies to this particular permitted

21      action.  There is no -- there is no dispute that at least

22      Section 14 applies and, more importantly, I think that Rule

23      15 of the Administrative Rules specifically applies to this

24      contested case.  And just so we're clear, that Rule 15 says

25      that, 
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1                "In each application for a permit, lease, deed or

2           agreement for bottomland, existing and potential

3           adverse environmental effects shall be determined. 

4           Approval shall not be granted unless the department has

5           determined both of the following:  A, that adverse

6           effects to the environment, public trust, and riparian

7           interests of adjacent owners are minimal and will be

8           mitigated to the extent possible."  And subsection (b),

9           "That there is no feasible and prudent alternative to

10           the applicants' proposed activity which is consistent

11           with the reasonable requirements of the public health,

12           safety and welfare."

13                Now, there's other sections that we've all cited

14      to and there's substantial discussion about those, and I'll

15      leave that to the briefing unless the tribunal has any

16      specific questions for me.  But I really want to focus in on

17      that language of Rule 15 because we're all -- I think we're

18      all on the same page that it certainly applies to this

19      particular case.  

20                JUDGE PULTER:  Okay.

21                MR. HOWARD:  And I think the other crux of the

22      argument really, from our perspective, is how broadly of a

23      lens do you look at this permit application?  Do you look at

24      everything that's going on as Petitioners allege to say

25      what's going to be the environmental impact of this in the
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1      total or do you look at it very narrowly and say what's the

2      impact just to this section of bottomlands that those anchor

3      screws are going in and nothing else?  And I think -- I

4      don't -- I'm sure opposing counsel will tell me if I'm

5      mischaracterizing their position, but I think that that is

6      at least a close approximation of what the Respondents are

7      saying in this contested case.  And we obviously feel, your

8      Honor, that this is a situation where the tribunal needs to

9      look at this with a broader lens.  

10                It's not just looking at how deep are those screw

11      bolts and how much bottomlands did they churn up.  If that's

12      really the only focus of the permit review, then quite

13      honestly we don't need to waste a lot of time with a large,

14      contested case, but I think that that's not the focus that

15      the tribunal needs to look at.  It really is broader and is

16      broader for a number of reasons, one of which is it's

17      important to take a step back and realize what was the

18      purpose of the Great Lakes Submerged Lands Act?  And one of

19      the critical components or one of the critical reasons why

20      that act was passed in 1955 is it's an embodiment, it's the

21      legislature's reaction to what they understood were their

22      public trust responsibilities and that public trust

23      responsibilities -- those public trust responsibilities are

24      broad and significant.  They cover a lot of ground.  

25                And so for us to evaluate what the Great Lakes
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1      Submerged Lands Act was trying to get at, we also have to

2      look at, well, what are those public trust responsibilities? 

3      It's more than just the dirt on the bottom of the lake. 

4      It's the fish habitat, it's the water, it's the water

5      quality, it's the recreational uses of those water bodies,

6      it's fishing, bathing, and boating.  There's a whole list

7      of -- and we've briefed that -- but there's a whole list of

8      responsibilities that the state of Michigan has to its

9      citizenry that is protected through the Great Lakes

10      Submerged Lands Act.  **  

11                And that, in and of itself, with that background

12      you'll realize well, we can't just look at just how much

13      dirt does that -- does that one anchor screw dig up?  Just

14      how much dirt does that displace and is that okay, is

15      that -- is that good enough?  It's what's going to happen to

16      all these resources and the resources that people use and

17      that significant public trust responsibility.  

18                In light of that, we're -- we would suggest to the

19      tribunal that there is a contested case to be had here and

20      it is about the broader picture of what's the ultimate

21      impact.  Now, maybe there'll be some testimony that's

22      outside of the field of what the public trust requires you

23      to consider, maybe there'll be some things that -- that this

24      tribunal needs to narrow down in the future.  But using that

25      broader lens, I think that there is -- there's a substantial
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1      contested case here and -- and -- and that this petition

2      needs to go on.  

3                I think one of the crucial arguments, or one of

4      the main arguments that -- that we heard both from the state

5      and from Enbridge is that there was some discussion of the

6      easement itself, the 1953 easement, and I think this is an

7      important point to touch on and address because the

8      suggestion, I believe, was that the easement allows these

9      particular activities, therefore there needs to be sort of a

10      narrow focus on just the anchor supports because it's

11      authorized, it's contemplated by the easement.  This is what

12      was supposed to happen.  And I think the easement language

13      itself actually refutes that argument.  

14                So one of the things that I think is unique and

15      interesting about that easement language and is something

16      that in re-reading it preparing for argument I figured -- I

17      thought was very important, that easement language -- let me

18      find where I put my piece of paper.  Sorry.  That easement

19      language when it talks about the length of the span that's

20      unsupported, it talks about that length of span in the

21      singular as opposed to the plural.  And in subparagraph 10

22      of the easement it says, "The maximum span or length of the

23      pipe," maximum span or length of the pipe, "unsupported

24      shall not exceed 75 feet."  So you got 75 feet of pipeline

25      that can be unsupported according to the easement.  If you
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1      look up at paragraph four above that, it gives you an

2      example of where the easement language is actually looking

3      in the plural, or speaking in the plural.  "The minimum

4      curvatures," plural, "of any section of pipe shall be no

5      less than 2,060 radius."  So above you have the drafters of

6      the easement talking in the plural and then down below you

7      have the drafters of the easement talking in the singular. 

8      I think that's an important point to say that the drafters

9      of the easement were not contemplating substantial spans of

10      unsupported pipeline.  They were talking about a maximum of

11      75 feet.  

12                Now, in 1953 I think what we saw when they -- when

13      we were evaluating what was happening here was a substantial

14      amount of work that went into evaluating the pipeline and

15      how exactly it was going to be submitted, situated on the

16      bottomlands.  And there's a couple of key, sort of terms,

17      that show up in Dr. Timm's affidavit that I'm going to use. 

18      One is that the pipeline as designed was going to be a

19      continuously supported structure.  In other words, it was

20      principally on the bottomland and all of it was going to be

21      on the bottomland or substantially all of it except for that

22      75 feet.  What we have now is based on our calculations, we

23      think about three miles of pipeline that's now suspended in

24      the air and is no longer on the bottomland.  And what Dr.

25      Timm's -- 
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1                JUDGE PULTER:  Let me stop you there.  You

2      mentioned 75 feet.  Are you saying that -- that the original

3      1953 easement only contemplated a single span of 75 feet

4      would be permittable and then if it's -- if there's another

5      span somewhere else it's -- it's in excess to what was

6      approved in the -- in the -- in the pipeline, is that what

7      you're saying?

8                MR. HOWARD:  That's what I'm saying what the --

9      the easement language suggests, yes.

10                JUDGE PULTER:  Okay.

11                MR. HOWARD:  And, again, that when you look at

12      that language in the singular as opposed to the plural,

13      that's what seems to indicate that.  And the design

14      documents also seem to indicate that there was a -- that the

15      idea was that everything was going to be on the bottomland. 

16      There is from what I understand one large valley or gap in

17      this particular bottomland which would make sense to say

18      when you have a 75 -- one area where we think at least

19      there's going to be 75 feet, but in other areas it's going

20      to be on the bottomland.

21                JUDGE PULTER:  And while we're on the 1953

22      agreement, the state referenced the fact that they do not

23      believe that the agreement -- I couldn't tell from their

24      argument which is one of the reasons why I gave rise to the

25      hearing today -- whether they were seeking in limine to keep



IN THE MATTER OF: PETITION OF STRAITS OF MACKINAC ALLIANCE, ET AL January 28, 2020

Page 13

1      the entire easement agreement out or whether they were just

2      saying I don't have authority to issue breach of contract

3      claims.  What's your position in terms of the admissibility

4      of that agreement and the extent of my jurisdiction under

5      that agreement?

6                MR. HOWARD:  I would agree with the state that you

7      do not have the ability to bring some sort of breach of

8      contract or violation of the easement claim.

9                JUDGE PULTER:  Okay.

10                MR. HOWARD:  But I would not agree that it's --

11      it -- it is -- 

12                JUDGE PULTER:  Inadmissible?

13                MR. HOWARD:  -- irrelevant or inadmissible.

14                JUDGE PULTER:  Okay.

15                MR. HOWARD:  It is certainly germane to this

16      particular application and to the pipeline because, well,

17      the state's referring to it, Enbridge is referring to it,

18      we're referring to it.  There needs to be at least some

19      understanding of how this pipeline got in place and some of

20      the design parameters that were at issue both in 1953 and as

21      we believe that they've changed through this anchor support

22      system. 

23                JUDGE PULTER:  Okay.  Than you.

24                MR. HOWARD:  So -- so, yeah, I think relevant and

25      admissible but, again, we're not -- nobody is asking you
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1      to -- to make a ruling under the easement.

2                JUDGE PULTER:  Thank you.  It's a very helpful

3      stipulation.

4                MR. HOWARD:  The -- one of the critical things

5      that I think is relevant again to the breadth of your look

6      at this is that the easement, the '53 easement, also

7      requires Enbridge or their predecessor to follow all

8      necessary statutes and procedures, i.e., Part 325, the Great

9      Lakes Submerged Lands Act, and it also requires Enbridge to

10      at all times exercise reasonably prudent care for the safety

11      and welfare of all persons and all public and private

12      property.  And finally, the easement requires that the

13      particular actions comply with all the laws of the state of

14      Michigan and the federal government.  

15                Those statements in the easement recognize that

16      there's going to be stuff that happens in the future where

17      people are going to have to address what does the law

18      require, and what does that require the applicant to do and

19      what does that require the state to do?  And I think the

20      easement says you need to follow the law.  And, again, in

21      light of the -- in light of the solemn responsibilities and

22      the public trust underpinnings of the Great Lakes Submerged

23      Lands Act, that's an important look at how exactly this

24      potentially impacts those resources and it's broader, again,

25      than just what happens on the very bottom of the
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1      bottomlands.

2                JUDGE PULTER:  Thank you.

3                MR. HOWARD:  The -- I want to talk just briefly on

4      a couple of other arguments that have come up and that I

5      think are important to address.  I want to talk about

6      preemption briefly and the consent decree.  There's been a

7      suggestion that the pipeline safety standards that are

8      promulgated by the federal government preempt any discussion

9      of what these anchor supports might do to this particular

10      pipeline and how that might impact the public trust and

11      environmental resources that we're talking about.  And I

12      think that that's a -- that's a overly broad reading of the

13      pipeline safety statutes which are really principally

14      concerned with how do we build these pipelines so that

15      they're constructed properly, in a safe manner, how do you

16      monitor that construction, and the safety within that

17      pipeline, but not how do you situate that pipeline, and

18      especially how do you situate that pipeline within a water

19      body and under these public trust lands and public trust

20      resources.  The scope of that particular review by the

21      federal government is narrower than the citing questions and

22      the specific questions that we're addressing through the

23      Great Lakes Submerged Lands Act.  And in fact, we all agree

24      that you need to get a permit from these -- this particular

25      state regulatory body and also through the state statute. 
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1      If you -- if truly this were preempted, then why -- why are

2      we here?

3                JUDGE PULTER:  Let's go back to the scope of the

4      permit, though.  You suggest that it's broader than the

5      other parties suggest in your briefing.

6                MR. HOWARD:  Yup.

7                JUDGE PULTER:  Is it still your position that --

8      that the ongoing operation of the pipeline is the -- I will

9      say there's -- there's going to be extremes on each side. 

10      So one side is the ongoing operation of the pipeline and

11      then if we come back from that there's going to be somewhere

12      in the middle where you're suggesting that you -- you

13      mentioned earlier that something in the installation could

14      cause an environmental problem to the pipeline so that's

15      kind of a -- a midway point, and then we come back over to

16      more where the -- the agency is by saying that it's limited

17      to the project purpose or the -- what the -- the purpose of

18      the project is.  So I want to focus on that a little bit and

19      have you run through that a little bit for me.

20                MR. HOWARD:  Sure.  And I'm glad you brought that

21      up, too.  I told my colleagues I tend to write my notes down

22      and not look at them when I start to argue, so thanks for

23      swinging me back to that.

24                I do think that that's a misunderstanding of our

25      position from the petition for the contested case.  We had
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1      suggested as part of the relief that there may be a

2      situation where there needs to be a temporary shutdown of

3      the line based on whatever ultimate remedy and whether or

4      not these -- you know, the permit is revoked.  But, again,

5      that is not a suggestion that somehow this tribunal has the

6      authority to shut down Line 5 nor are we asking for a

7      shutdown of Line 5 through these proceedings.  We are asking

8      for a revocation of the permit that was granted for those

9      anchor support structures, and then ultimately what comes of

10      that is to be determined through later proceedings.  But

11      we're not suggesting that this body has authority over

12      whether or not Line 5 ultimately shuts down forever and ever

13      amen.  And there's other litigation that's addressing that

14      issue right now, so -- 

15                JUDGE PULTER:  Okay.  Well, let's focus then on

16      the Rule 15 that you mentioned earlier.

17                MR. HOWARD:  Yup.

18                JUDGE PULTER:  The adverse effects to the

19      environment, public trust, and riparian interest of adjacent

20      owners.  How do we get to -- I mean, what's your position in

21      terms of the extent of my jurisdiction in this case dealing

22      with the operation of the pipeline or versus the other

23      arguments that -- that were made in the briefs?  I kind of

24      want you to focus on that and get me to the point under the

25      statute where the ruling needs to be looking.
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1                MR. HOWARD:  So I think that's a great question,

2      too, and my answer is that everything that you have

3      jurisdiction for emanates from the anchor supports.  So in

4      other words, we don't have the ability to tell you, jeez,

5      this pipeline is 65 years old and we think it's corroded and

6      worn thin and therefore you need to order it -- them to, you

7      know, redo it or remedy that particular problem.  But what I

8      think certainly is fair game is any incident that is related

9      to the installation of those support structures if that --

10      if the support structures allow for a particular problem or

11      the likelihood of a particular problem -- 

12                JUDGE PULTER:  Cracking of the pipe?

13                MR. HOWARD:  Yup; exactly.

14                JUDGE PULTER:  Okay.

15                MR. HOWARD:  If you put on -- if you put on your

16      support structure to -- so I'm not -- I'm not an engineer.

17                JUDGE PULTER:  Right.

18                MR. HOWARD:  My son is one so and, yeah, he

19      confuses me all the time.

20                JUDGE PULTER:  Right.

21                MR. HOWARD:  No.  I just want to be -- you know,

22      if -- if there's some sort of activity that results in a

23      failure or a crack of the pipeline, then that absolutely is

24      fair game.  Or if you're looking at a substantial likelihood

25      of that resulting from these installations, then absolutely
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1      fair game.  Again, if it's something that's not related to

2      the support structures, then, no, that's not really part of

3      this contested case.

4                JUDGE PULTER:  How does the design, a change in

5      design?  That was argued in the briefing as well.  Can you

6      kind of relate that to -- to my jurisdictional limits?

7                MR. HOWARD:  Yeah.  Again, I think that the --

8      the -- the change -- I think that's an important factual

9      question that really gets to the crux of part of what the

10      contested case is about.  But how has this design changed

11      and that's -- we put in the information from, you know, some

12      of the original design work and also Dr. Timm's affidavit

13      explaining some of these structural changes that are

14      happening as a result of using these anchor structures. 

15      Now -- 

16                JUDGE PULTER:  So you're suggesting that I do have

17      jurisdiction over a change in design?

18                MR. HOWARD:  Yes, by the -- by the addition of

19      each of these support structures as you're in effect

20      elevating that -- that pipeline above the water you're in --

21      let me put it this way.  Were it not for the support

22      structures you wouldn't be able to elevate this pipeline

23      over a long area.  So that is a direct result of what is

24      permitted here and that change is something that's

25      significant and different than what was contemplated in
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1      1953.

2                JUDGE PULTER:  Well, let's say for purpose of this

3      argument that my limits of jurisdiction are expressed in

4      Rule 15, that the adverse effects to the environment, public

5      trust, and riparian interests of adjacent owners.  How is a

6      design -- the change in design fall within that limit of

7      jurisdiction?

8                MR. HOWARD:  I understand where you're going now.

9                JUDGE PULTER:  Yeah.

10                MR. HOWARD:  The answer is that we have to -- we

11      have to show you both the change in design and then the

12      resulting poten- -- resulting likely impact.

13                JUDGE PULTER:  So that would be a burden that the

14      Petitioners would come forward with in the hearing to say -- 

15                MR. HOWARD:  Yup.

16                JUDGE PULTER:  -- we believe this change in design

17      causes a risk to the pipeline and this is the likely

18      outcome?

19                MR. HOWARD:  This is the likely outcome.

20                JUDGE PULTER:  Okay.

21                MR. HOWARD:  Here's the impact to the public trust

22      resources.

23                JUDGE PULTER:  And that's -- 

24                MR. HOWARD:  It's not just -- in other words,

25      there's a chain that we have to -- a proof that we have to
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1      establish.  We have to show you that this is the change in

2      design and here's how that happened and if you agree with

3      us, here's the impact that that's going to result in.

4                JUDGE PULTER:  Okay.  So that's different from

5      saying that I just have jurisdiction over the ongoing

6      operation of the pipeline; correct?

7                MR. HOWARD:  That's correct; yup.

8                JUDGE PULTER:  Okay.  Great.  Thank you.  

9                MR. HOWARD:  And, again, I don't -- I don't think

10      you do.

11                JUDGE PULTER:  Okay.

12                MR. HOWARD:  But it is related all back to these

13      structures.

14                JUDGE PULTER:  Okay.  Thank you.

15                MR. HOWARD:  I did want to touch on the consent

16      decree.  And the language, there's a bunch of briefing on

17      this and I just want to kind of cut to the chase and that is

18      the consent decree itself in paragraph 192 is really clear. 

19      It says, 

20                "This consent decree is not a permit, or a

21           modification of any permit, under federal, State, or

22           local laws or regulations.  Enbridge is responsible for

23           achieving and maintaining compliance with all

24           applicable federal, State, and local laws, regulations,

25           orders and permits.  Enbridge's compliance with this
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1           Consent Decree shall be no defense in any action

2           commenced pursuant to such laws, regulations, orders,

3           or permits except to the extent provided in this

4           Section XIV.  The United States does not, by its

5           consent to the entry of this Consent Decree, warrant or

6           aver in any manner that Enbridge's compliance with any

7           aspect of this Consent Decree will result in compliance

8           with provisions of the Clean Water Act, Federal

9           pipeline safety laws, ... or with any other provision

10           of federal, or state, or local laws, regulations,

11           permits, or other requirements, including requirements

12           set forth in this Consent Decree and Order."  

13                So I think the Consent Decree is very clear that

14      this is an independent proceeding and it's not to affect

15      this independent proceeding.  

16                I think we've touched on -- in my notes I want to

17      make sure we touched on jurisdiction.  I think we've

18      discussed that, but if the tribunal has any other questions

19      I'm happy to answer that.  I do think that there was an

20      analogy that I just wanted to touch on that was brought up

21      by the state and that is to suggest that well, if we had,

22      you know, somebody was going to build a new bridge on public

23      trust or on state bottomlands, you would only look at the

24      footprint of the new bridge and the rest of the bridge

25      safety would not be within your jurisdiction.  And I think
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1      that evidence is actually a critical difference in this case

2      from that particular situation and that is the pipelines

3      themself run through, across that public trust bottomlands,

4      and run through those public trust waters and that's what

5      imposes a different responsibility in this case than, for

6      example, having something above -- above the water and above

7      ground.  And it's -- it's a fundamentally different

8      situation because you are dealing with those public trust

9      resources and it's exactly what this particular statute is

10      designed to protect.  It's the -- it's the critical

11      component of this.  And so sort of in short, I think that

12      these rules are here for a reason.  The regulations are here

13      for a reason.  And it's really important for us to rather

14      than sort of put the blinders on and look at just one spot

15      in the water, you got to say what's going on here.  And

16      that's a principal that runs throughout the law.  

17                We talked a little bit about the non-segmentation

18      principal in the briefs and, again, we briefed that and I

19      don't want to get into too much detail.  But the point of

20      that is that the law recognizes that you have to look at

21      the -- sort of entire body of work.  You don't just put on

22      the blinders and look at one spot in the ground.  And the --

23      and the law throughout doesn't allow us to sort of separate

24      consequences from actions.  Those two are related and so

25      there's a time and a place for somebody to take a hard look
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1      at things.  

2                And I would circle us back to what was happening

3      in 1953 when this was all being contemplated.  There was a

4      very hard look at the engineering, design, what's the --

5      what's the potential impact.  The Great Lakes Submerged

6      Lands Act wasn't in place yet, but I would argue that

7      there -- there was elements of the public trust that were

8      being met by that review.

9                JUDGE PULTER:  Sure.

10                MR. HOWARD:  And that's not the only time it ever

11      happens.  When you have changes, and big changes to what the

12      design is, what the system is, how it's operating, that's

13      another time to take a hard look at those potential impacts. 

14      We only have one set of Great Lakes and we only have one

15      chance to get it right and that's why it's so important.  So

16      with that, I'll sit down and let opposing -- 

17                JUDGE PULTER:  Before you do.

18                MR. HOWARD:  Yes.

19                JUDGE PULTER:  Obviously the Petitioners filed a

20      Motion for Summary Disposition.  What -- it seemed like your

21      motion was that you're entitled to judgment as a matter of

22      law on the case.  What position are you asking?  What type

23      of a ruling are you asking for?  Are you asking for partial

24      summary disposition on select issues, or are you saying that

25      we don't need a contested case, that you're entitled to
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1      judgment as a matter of law at this point in time?

2                MR. HOWARD:  If -- if the tribunal agrees with us

3      that the statute requires a broader lens to look at, then I

4      think that everybody has -- is in agreement that the state

5      did not take that broader look, that there was a narrow

6      focus on what are the impacts to the bottomlands and for

7      each of those particular anchor supports.  So -- 

8                JUDGE PULTER:  But you would agree that this is a

9      de novo review and we can supplement the evidence that was

10      originally put forth with the petition -- with the

11      application, I mean; correct?

12                MR. HOWARD:  Yes, that's correct.

13                JUDGE PULTER:  So to the extent that you're

14      suggesting that enough evidence wasn't looked at, we can

15      still look at it in this contested case; correct?

16                MR. HOWARD:  Yeah.  I would agree with that, yes.

17                JUDGE PULTER:  Okay.  All right.  So given that, I

18      just kind of want to know what your specific ruling is that

19      you're looking for from the tribunal in terms of your

20      request for summary disposition.

21                MR. HOWARD:  Let me sort of give you my hierarchy

22      of wishes.

23                JUDGE PULTER:  Okay.  That would be great.

24                MR. HOWARD:  One is, again, the initial ask was to

25      say that the state -- that there is a required broader look
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1      and the state acknowledge that it didn't look beyond the

2      single anchor supports, and so therefore summary disposition

3      is appropriate.  I recognize what the tribunal is saying. 

4      My -- I guess, the second level of the wish list would be a

5      recognition from this tribunal that, in fact, there is a

6      partial summary disposition in that there is a requirement

7      for a broader look than just what the state did.  Whether we

8      need to take testimony as to supplement that record and see

9      if they actually did do more or if there is, you know, some

10      factual development there, that's fine, but it would be

11      partial summary on the scope of -- of this tribunal's

12      review.

13                JUDGE PULTER:  Great.  Thank you.

14                MR. HOWARD:  So that's my -- there's my wish list.

15                JUDGE PULTER:  Great.  Thank you.

16                MR. HOWARD:  Anything else?

17                JUDGE PULTER:  Nope.  That's good for me.

18                MR. HOWARD:  Thank you.

19                JUDGE PULTER:  Mr. Bock?

20                MR. BOCK:  Yes, your Honor.  Good afternoon,

21      Judge.  Very quickly, before I launch into sort of my

22      planned argument, I just want to point out a couple things

23      that Mr. Howard argued just now that respectfully I believe

24      to be completely contradictory to the papers that the

25      Petitioners have filed in this case.  To begin with, Mr.
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1      Howard acknowledged that this tribunal does not have

2      jurisdiction to shut down Line 5 and indicated that the

3      Petitioners are not asking the tribunal to shut down Line 5. 

4      And I -- I have to read this off the computer because it was

5      easier to bring than the giant paper file we have, but -- 

6                JUDGE PULTER:  Sure; sure.

7                MR. BOCK:  Page 24 -- I'm sorry, page 25 of the

8      petition, relief requested item four, 

9                "Order a temporary shutdown or at a minimum a

10           restriction of the product that the applicant can

11           transport through Line 5 at this location for such time

12           as the DEQ requires in order to conduct and complete

13           the reviews and analyses required by law and requested

14           above."  

15                So that -- they specifically requested that and

16      it's -- it's clearly unavailable.  That's an injunction. 

17      The tribunal cannot grant it.  Mr. Howard also indicated

18      that they were not requesting review related to the

19      continued operation of the Line 5.  Page 24, same petition,

20      relief requested paragraph three, 

21                "Require the DEQ to undertake an affirmative

22           review and analysis of (a), the risks involved in the

23           continued operation of Line 5 pipelines as presently

24           constituted and, (b), feasible and prudent alternatives

25           to the applicant's continued operation of Line 5."
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1                Similarly, Mr. Howard acknowledged today that the

2      tribunal does not have jurisdiction to interpret breach of

3      contracts claims.  And to be clear, we do not object to the

4      admission of the 1953 easement agreement.

5                JUDGE PULTER:  Thank you.

6                MR. BOCK:  It is specifically relevant to our

7      argument that the Line 5 dual pipelines themselves were

8      authorized by that easement prior to the enactment of Part

9      325.  It is a preexisting structure.  Part 32- -- 

10                JUDGE PULTER:  Wouldn't you also agree that I have

11      to show that there's a colorable interest in the project and

12      that's the only document that's going to show that the

13      Permittee has a colorable interest in the project?

14                MR. BOCK:  Yes, 100 percent.  And I apologize if

15      our briefing was not clear.  What our argument was, was that

16      a substantial portion of the consolidated petitions in this

17      matter alleges that -- 

18                JUDGE PULTER:  Breach of contract.  

19                MR. BOCK:  -- Enbridge is operating Line 5 in

20      violation of that easement.  And our point was, number

21      one -- and we've cited case law in our brief -- neither EGLE

22      nor this tribunal has the authority to adjudicate breach of

23      contract disputes.  Also neither EGLE nor this tribunal has

24      authority to adjudicate or determine property rights and

25      easement is a contract that sets forth property rights.  And
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1      as we've noted and I believe everyone is aware, that

2      easement is the subject of litigation between Mr. Cavanagh,

3      myself, Mr. DeRosier, and Mr. Coburn in the Ingham County

4      Circuit Court presently.  I would also point out very

5      quickly that aside from Enbridge EGLE was not a party to

6      that contract.  That was a contract between Enbridge's

7      predecessor in interest and the Michigan Conservation

8      Commission which was the predecessor in interest to the DNR. 

9                JUDGE PULTER:  Well, EGLE may not have been a

10      party to it, but the agency has the oversight over it so it

11      really is standing in the shoes of the Natural Resources

12      Commission, isn't it?

13                MR. BOCK:  Well, for the purpose of a Part 325

14      determination, EGLE cannot say you're in breach of your

15      contract and so we're going to do something about that. 

16      That is within the purview of the DNR or within the purview

17      of the Attorney General on behalf of the people of the

18      state.

19                JUDGE PULTER:  Well, I can understand the Attorney

20      General, but DNR?

21                MR. BOCK:  DNR is the successor in interest to the

22      contract and so effectively the contract is between DNR and

23      Enbridge.

24                JUDGE PULTER:  Really?

25                MR. BOCK:  Yes.  The Conservation Commission
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1      was -- and I've -- I've briefed this in other cases.  It's a

2      long, circuitous process, but the Conservation Commission is

3      now the DNR.

4                JUDGE PULTER:  Okay.

5                MR. BOCK:  And so to the extent that there's a

6      question of breach of contract, that's not an issue for this

7      tribunal, it's not an issue for EGLE -- 

8                JUDGE PULTER:  Privity of contract then would be

9      with DNR is what you're suggesting?

10                MR. BOCK:  Exact; yes.

11                JUDGE PULTER:  Thank you.

12                MR. BOCK:  100 percent.  Thank you.  I also want

13      to point out -- so I think that Mr. Howard's argument just

14      now was inconsistent with the papers that the Petitioners

15      filed -- 

16                JUDGE PULTER:  I understand and I also understand

17      he's limiting the contested case and obviously this is an

18      ongoing process and the parties can elect to limit the case

19      as they go forward as well, and I'm sure you will as well,

20      so I can understand that.

21                MR. BOCK:  Certainly.  I'm simply responding to

22      the petitions as filed -- 

23                JUDGE PULTER:  Sure.

24                MR. BOCK:  -- because EGLE's position is those

25      petitions failed to state a claim on which relief can be
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1      granted and therefore summary disposition is appropriate.

2                JUDGE PULTER:  What you're suggesting then by

3      virtue of Mr. Howard's concessions on the record, then I

4      should be granting your motion for summary disposition as to

5      the continued operation of Line 5?

6                MR. BOCK:  And as to any allegation that there's a

7      breach of the 1953 easement -- 

8                JUDGE PULTER:  Breach of contract or -- 

9                MR. BOCK:  -- or that the -- 

10                JUDGE PULTER:  -- or -- or a property dispute?

11                MR. BOCK:  Exactly.  Or that Enbridge is acting in

12      contravention to that contract.

13                JUDGE PULTER:  Great.

14                MR. BOCK:  Because that's outside the

15      jurisdiction.

16                JUDGE PULTER:  Great.  Thank you.

17                MR. BOCK:  Additionally I want to point out that

18      Mr. Howard mentioned that there is a lack of preemption by

19      the Pipeline Safety Act because he referred to -- these are

20      sighting concerns in his argument.  He used the term

21      "sighting."  And I want to point out that there's a

22      relevance to this.  Number one, yes, the sighting -- and

23      we've argued this in the Circuit Court case with Enbridge. 

24      The sighting of a pipeline, the location of where it is

25      placed, is not preempted by the Pipeline Safety Act.  That
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1      is why the state had authority to enter into an easement

2      allowing it to be there.  That's Black Letter federal case

3      law on that.

4                JUDGE PULTER:  But you would agree that any

5      problem with the pipeline that causes an adverse effect to

6      the environment, public trust, or riparian interest caused

7      by the installation of these 73 screw anchors would give

8      rise to an issue in this contested case; correct?

9                MR. BOCK:  No.

10                JUDGE PULTER:  You don't believe that -- that if

11      there are environmental effects from the installation of

12      those screw anchors, that that's not relevant to the case?

13                MR. BOCK:  If there were environmental effects

14      from the installation of the screw anchors in the

15      bottomlands which is the activity authorized by the permits,

16      if there is a weakening of the structure of Line 5, that is

17      within the specific purview of the Pipeline Safety Act.

18                JUDGE PULTER:  Where does environmental -- adverse

19      effects to the environment limit itself to the screw

20      anchors?  It says "adverse environmental effects."  If you

21      put screw anchors in and as a result you end up with a hole

22      in the pipeline that's going to put oil on the -- on the

23      bottomlands of the Great Lakes, isn't that subject to Rule

24      15?

25                MR. BOCK:  Well, with respect, your Honor, two
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1      things.  Number one, a release of oil into the Great Lakes

2      would be a violation of Part 31.  It would be an enforcement

3      action by EGLE.

4                JUDGE PULTER:  Sure.  I just want to stay to Rule

5      15.

6                MR. BOCK:  Right.  So Rule 15 applies to the

7      activity proposed in the permit.  And so EGLE considers the

8      potential environmental impacts of the installation of the

9      screw anchors because Rule 15, the permit regulates the

10      dredge or placement of spoils or other materials on the

11      bottomlands.  It does not regulate the safety or the design

12      of international oil pipelines.  That is expressly, I mean,

13      I'm sorry, the Pipeline Safety Act, 49 USC, Section

14      60102(a)(2)(b) expressly regulates the design, construction,

15      operation, inspection, and maintenance of interstate

16      pipelines.  And, a state authority may not adopt or continue

17      to enforce safety standards for interstate -- 

18                JUDGE PULTER:  We're not -- we're not adopting or

19      enforcing safety standards.  What we're doing here is

20      determining whether or not the installation of screw anchors

21      will cause an environmental impact.

22                MR. BOCK:  Right.

23                JUDGE PULTER:  And if -- if you put the screw

24      anchors in and it causes oil to be released into the Great

25      Lakes, that's an environmental impact.  I don't see there's
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1      any way around it and you can argue pipeline safety all day. 

2      So I -- I don't get what you're saying.  I don't see that

3      limitation in this statute.  So maybe you need to explain

4      that to me.

5                MR. BOCK:  Certainly.  The limitation is, the

6      proposed activity here is the installation of screw anchors

7      in the bottomlands of the Great Lakes and that is the

8      activity that EGLE reviews, is the activity EGLE has

9      authority over.  And what the Petitioners have requested is

10      EGLE needs to conduct a substantial engineering analysis --

11      this is a quote from their brief in support of motion for

12      summary disposition at pages 3 and 13.  

13                "Conduct a substantial engineering analysis

14           including the metallurgical, hydrological and

15           biological, meaning weight from zebra mussels and other

16           biological agents, stresses on these pipelines as they

17           are presently situated and as permitted with this

18           change in design."  

19                In other words, the gravamen of their petition is

20      that this is the construction of a fundamentally new

21      project.  The Line 5 -- 

22                JUDGE PULTER:  Sure.  I -- I -- I understand that. 

23      You're over here (indicating).  You're arguing over here,

24      and I think Mr. Howard has pulled the case over here

25      (indicating).  So my point is where do we deal with a
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1      potential hazard created by putting the screw anchor in? 

2      Okay?  If there is a potential hazard, a potential spill

3      that could be caused by the installation of the screw

4      anchors, isn't that relevant for the contested case?

5                MR. BOCK:  I don't -- I do not believe so under

6      Part 325.  Part 325 does not regulate anything to do with

7      Line 5 as it exists in this situation because it's an

8      existing structure that was regulated by the easement

9      agreement that predates Part 325.  As we cited the Bhesania 

10      case in our brief as evidence that the -- the law has always

11      contemplated in this tribunal, in EGLE, then DEQ, in the

12      Circuit Courts and the Court of Appeals, that a preexisting

13      structure when it is the subject of maintenance or repairs

14      under Part 325, the review is limited to those maintenance

15      and repairs.  That was the subject of the Bhesania case that

16      we attached to our motion in -- well, to our brief in

17      support of our motion.  So in other words, Part 325 is not a

18      pipeline safety statute.  It's not an oil spill statute. 

19      That is within the -- the -- 

20                JUDGE PULTER:  But I, I still don't see it as a

21      safety issue.  I see it as environmental impact.  If you're

22      going to put in a gold mine, you look to see if there's

23      going to be an environmental impact caused by the

24      installation of the gold mine.  If you put in screw anchors,

25      you look to see if there's going to be an environmental
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1      impact caused by the installation of the screw anchors. 

2      You're trying to say that we just limit it to whether or not

3      the two holes drilled in the -- in the lake bottom is going

4      to cause an environmental impact.  Well, we all know that

5      there's not any environmental impact to that.  But if you

6      put that pipeline on that platform that holds the pipeline

7      and it somehow causes that pipeline to be weakened and --

8      and the likelihood of a discharge of oil, to me that falls

9      right within the statute; that it is an adverse effect to

10      the environment, public trust, and riparian interest of

11      adjacent owners that can't be mitigated.

12                MR. BOCK:  Now, again, EGLE's position is that

13      that is not within the statute because the permitted

14      activity and the reach of Part 325 is literally the

15      placement of material on the bottomlands and this permitted

16      activity is the installation of screw anchors in the

17      bottomlands and so that is the full extent of EGLE's

18      jurisdiction to review in this case and this tribunal's

19      jurisdiction to review in this case.  So that's -- that's

20      absolutely EGLE's position.

21                JUDGE PULTER:  So I can ignore the likelihood --

22      if they come in and they say there's a 98 percent chance

23      that oil is going to be released because these anchor --

24      these screw anchors are going to cause weakness in the

25      pipeline -- and I'm just throwing this out as a -- as a "for
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1      example."  If they bring in credible evidence that says

2      there's a 98 percent chance that these screw anchors are

3      going to cause a weakness in the pipeline that's going to

4      cause it to burst and we're going to have oil on the floor

5      of the Great Lakes, I'm going to be looking at the public,

6      they're going to be looking at me, "that idiot judge allowed

7      this thing to go forward and didn't even address the fact

8      that that oil could be spilled as a result of two screws

9      placed in the floor of the Great Lakes."

10                MR. BOCK:  Well, Judge, I -- 

11                JUDGE PULTER:  To me, I think -- I'd like to hear

12      more about your limitations.

13                MR. BOCK:  Certainly; yeah.  Well, and once again,

14      I feel the need to point out the design of interstate

15      pipelines, the maintenance, the construction and operation

16      is entirely within the purview of the federal government. 

17      And so the answer is if there was a problem with the

18      maintenance, the design, the engineering, construction or

19      operation of Line 5, that is not within EGLE's jurisdiction,

20      it's not within this tribunal's jurisdiction.  It's within

21      the jurisdiction of the federal government under the

22      Pipeline Safety Act.  That is, I mean, once again, 49 USC

23      60102(a)(2)(b), regulates -- 

24                JUDGE PULTER:  Isn't that kind of a -- isn't that

25      kind of a ostrich putting your head in the sand, though,
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1      just hoping that it's not going to happen?

2                MR. BOCK:  No, Judge.  It's an acknowledgment that

3      EGLE and this tribunal are creatures of statute with limited

4      authority and where a federal statute places certain

5      issues -- 

6                JUDGE PULTER:  But it doesn't -- it doesn't say

7      that in the wording there.  That's what I'm getting at.  It

8      doesn't say that.  You're trying to limit the jurisdiction

9      of this tribunal and I'm trying to say that the statute

10      says, "Adverse effects to the environment" caused by the

11      project.  The project is more than just two screws placed in

12      the bottom.

13                MR. BOCK:  The problem -- well, two-fold, Judge. 

14      Number one, the project authorized by this permit is the

15      placement of screws in the bottomlands.  That is the full --

16      that is the jurisdictional reach of Part 325 so that is the

17      permitted activity.  And then number two, again, where

18      there's a federal statute that expressly preempts

19      consideration of pipeline -- I mean, the entire argument

20      here is this is a change in the design -- 

21                JUDGE PULTER:  I'm not looking at pipeline safety. 

22      I'm looking at environmental -- adverse effects to the

23      environment and the likelihood of damage caused to the

24      pipeline that would result in adverse effects to the

25      environment.  And if the Petitioners can prove that, if they
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1      can meet their burden of proof at -- just let's say there's

2      just one anchor screw going in and they can demonstrate that

3      there's a 98 percent chance that there's going to be oil

4      that's going to go into the Great Lakes as a result of one

5      screw anchor being installed, it seems to me you're being

6      overly simplistic to say that I don't have jurisdiction to

7      look at whether or not that's an adverse effect of two

8      screws being placed in the bottomlands.

9                MR. BOCK:  So, Judge, I respectfully disagree on

10      the grounds that, again, the entire argument is this is a

11      change in the design of the pipeline.

12                JUDGE PULTER:  I'm not looking at the change in

13      design.  I'm looking at the end result, the adverse effects

14      to the environment.  That doesn't have anything to do with

15      design.  It's the result.  Is there an adverse effect to the

16      environment?  I think you're overly limiting it.

17                MR. BOCK:  I think -- well, Judge, I just need to

18      create the record here.  It's clear we respectfully disagree

19      on this issue.

20                JUDGE PULTER:  Okay.

21                MR. BOCK:  But to create the record, the

22      allegation from the Petitioners in their petitions is that

23      this is a fundamental change in the design of Line 5

24      transforming it into something more akin to a suspension

25      bridge than a pipeline.  Now, the problem with that being
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1      within the jurisdiction of this tribunal is the Pipeline

2      Safety Act says the design, operation, construction,

3      inspection, maintenance of the pipeline is within the sole

4      regulation of the federal government.  Now, what the

5      tribunal is saying today is it's not concerned with design,

6      it's concerned with environmental impacts.  And what the

7      Petitioners have alleged and what we are arguing is that the

8      environmental impacts are specifically as the tribunal has

9      said, a result of this change in design, this alleged change

10      in design.  It's an environmental impact, as the tribunal

11      said, a potential impact resulting from the weakening of a

12      pipeline based on a change in the design.  And so I don't

13      think the Pipeline Safety Act says, oh, that allows EGLE --

14      I mean, in other words, the petitio -- position put forth by

15      the Petitioners and being adopted by the tribunal today is

16      that even though the Pipeline Safety Act places the

17      regulation of design of interstate pipelines within the sole

18      purview of the federal government, EGLE should consider how

19      this change in design might yield an environmental impact

20      and regulate it that way and that's a back door attempt at

21      getting around preemption.

22                JUDGE PULTER:  But EGLE is not -- EGLE is not

23      preempted from denying a permit because it could cause an

24      environmental impact to the Great Lakes; right?

25                MR. BOCK:  EGLE is preempted from denying a
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1      permit -- 

2                JUDGE PULTER:  No.

3                MR. BOCK:  -- because it might harm the design of

4      an interstate oil pipeline.  That is absolutely correct. 

5      And I understand we have a respectful disagreement and -- 

6                JUDGE PULTER:  I'm splitting hairs with you. 

7                MR. BOCK:  True.

8                JUDGE PULTER:  To me, I'm not looking at the

9      design.  I'm looking at the impact.

10                MR. BOCK:  But the impact as a result of -- 

11                JUDGE PULTER:  And if I have testimony in the case

12      that says there's going to be an impact, this is -- this is

13      Flint Water happening all over again.  This is -- this is a

14      case where the department should be out in front looking at

15      it and saying, "Gee, we need to look at this and make sure

16      we're not going to be putting the pipeline into the position

17      that it's got a 98 percent chance of failure as a result of

18      these things being screwed into the lake bottom."

19                MR. BOCK:  Well, your Honor, again, I'm going to

20      move on.  It's clear we -- I respectfully disagree with the

21      tribunal's position.  I want to move on to another portion

22      related to that argument, though -- 

23                JUDGE PULTER:  Okay.

24                MR. BOCK:  -- which is -- which is two things. 

25      Number one, as, you know, EGLE's motion was a (C)(8) motion.
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1                JUDGE PULTER:  Correct.

2                MR. BOCK:  It was a failure to state a claim.  The

3      response on which all of this has been based was in the form

4      of affidavits and design documents.  A (C)(8) motion is

5      required to be argued on the pleadings alone, meaning the

6      petition, the motion.

7                JUDGE PULTER:  Sure.

8                MR. BOCK:  And so in response to EGLE's motion,

9      the tribunal should not and cannot consider any of those

10      exhibits that were provided by the Petitioners because they

11      were outside the scope of a (C)(8) motion.  So they were

12      improperly offered.  And, again, the notion that this is a

13      change in design is factually wrong because in the petition,

14      the Petitioners themselves pointed out there have already

15      been over a hundred anchor supports installed pursuant to

16      other permits going back to 2001.  So this notion that these

17      permits are somehow fundamentally altering something is

18      simply inaccurate.  There's already 155 anchor supports

19      installed on Line 5.  The addition of 73 more, so going from

20      155 to 228, the allegation is -- is a fundamental design

21      change.  And so whether the tribunal agrees that that is

22      within the scope of Part 325 or outside the scope of Part

23      325, it was not properly pled by the Petitioners.

24                JUDGE PULTER:  My concern with that is that I

25      think we've got limitation issues on the 155 that have been
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1      permitted before.  So for me to look at the design of the

2      entire pipeline, we're -- we're addressing screw anchors

3      that have already been installed and are outside the

4      limitation period of any challenge.  So the only thing that

5      to me is relevant in this case are the 73.

6                MR. BOCK:  The point is that the way the

7      Petitioners pled it was this is -- 

8                JUDGE PULTER:  I understand.

9                MR. BOCK:  -- transforming, it's a whole new

10      project and it's not.  And the point is that Line 5 exists

11      currently until hopefully we succeed in our other

12      litigation, but it exists on anchor supports presently.  And

13      whether these permits are granted or not, that has no effect

14      on the continued operation of Line 5.  It has no effect on

15      whether Line 5 is raised up on anchor supports because it

16      already is.  So, again, just taking issue with the fact that

17      as the Petitioners pled it in their petition, this is not

18      a -- a -- a new project.  It's a project of installing these

19      73 screw anchors and the environmental impacts -- 

20                JUDGE PULTER:  Sure.

21                MR. BOCK:  -- of those screw anchors going into

22      the bottomlands is what is within the jurisdiction of EGLE

23      and this tribunal.  

24                Now, to get to my prepared argument.  Sorry.  I

25      want to just touch on a few other things or make sure that I
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1      didn't miss anything because I think we went over most of my

2      arguments there.  Essentially as I've said before, the

3      allegations in the petition can basically be divided up into

4      three broad categories.  Number one, that EGLE erroneously

5      failed to consider the environmental impacts of the

6      continued operation of Line 5.  Our position, it's well

7      documented, that's outside the scope of this tribunal

8      subject matter jurisdiction as is our position any change or

9      effect that might result from the -- any change in design of

10      Line 5.  

11                Number two, they've alleged that Enbridge has

12      operated Line 5 in violation of the 1953 easement.  Number

13      one, that's outside the scope of the tribunal's subject

14      matter jurisdiction.  Number two, it's not even factually

15      true.  The 1953 easement contrary to Mr. Howard's proposed

16      interpretation of it, the maximum span that can be

17      unsupported on the bottomlands is 75 feet.  That does not

18      mean one span of 75 feet.  Maximum span implies that there

19      may be anything up to 75 feet.  The singular/plural argument

20      that was proffered today I think is not within the plain

21      language of the -- of the easement agreement.  Additionally,

22      the easement agreement specifically contemplates the

23      installation of anchors and other appurtenances as we

24      pointed out in our brief.  

25                Number three, the Petitioners have alleged that
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1      EGLE failed to consider Sections 32503 and 32504 in

2      conducting its review of these permit applications.  Those

3      sections by their terms plainly apply only to leases of

4      Great Lakes submerged lands, not to permits.  It's a failure

5      to state a claim on which relief can be granted.  

6                Let me -- finally, the, there were five items of

7      relief requested in the petition, four of which are

8      injuncti- -- well, I'm sorry, three of which are injunctive

9      in nature.  The final one, costs and attorney fees, are only

10      available under the APA if the Petitioners prevail in a

11      contested case, then they bring a new petition for

12      contest- -- or for attorney fees.  I know the tribunal

13      considered that issue, Judge Pulter, yourself, in the Grass

14      Lake contested hearing some years ago.  It specifically

15      says, "A party who prevails in a contested case may bring a

16      petition," meaning a new contested case hearing, "for

17      attorney fees, not costs, but attorney fees."  And so four

18      of the five -- 

19                JUDGE PULTER:  I have done it also in the same

20      case if the parties want to file in the same case.  After

21      the conclusion of the contested case they can just file it

22      in -- in the same case.  I've permitted that as well.

23                MR. BOCK:  By stipulation of the parties I agree

24      that'd be fine.  My point is it's -- it wouldn't be

25      available here.
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1                JUDGE PULTER:  It wouldn't be until the case is

2      concluded.  I would concur.

3                MR. BOCK:  Yes.  If I can confer with my

4      co-counsel for one minute, see if I left anything out?

5                JUDGE PULTER:  Sure.  I do have one more question

6      for you.

7                MR. BOCK:  Yes.

8                JUDGE PULTER:  It's EGLE's position that the

9      entirety of the five petitions failed to state any

10      allegation that would entitle the Petitioners to go forward

11      with this contested case; is that correct?

12                MR. BOCK:  That is correct, your Honor.  And I can

13      explain why quickly.

14                JUDGE PULTER:  Sure.  Go ahead.

15                MR. BOCK:  Sure.  So as we mentioned there is

16      precisely one item of relief that is actually within the

17      tribunal's authority to grant which is reversal of the

18      decision to issue the permit.  But as we've said, it's

19      EGLE's position that all of the allegations in the

20      petitions, all of the bases that the Petitioners have asked

21      this tribunal to reverse, are outside the tribunal's

22      jurisdiction and outside EGLE's jurisdiction.  Specifically,

23      there is no allegation that the anchor screws themselves,

24      which are the permitted activity in this case, violate Rule

25      15.  It's all the potential effect those might have or --
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1      well, in the petitions it's the continued operation of Line

2      5.  Because I want to point out in the petitions which are

3      the subject of this motion, the petitions -- I -- I want to

4      be careful here.  I understand the tribunal appears to

5      disagree with EGLE about the jurisdictional reach, but the

6      petitions themselves do not allege that these anchor

7      supports are going to weaken Line 5 and cause an oil

8      release.  The petitions which are what this argument is

9      based on, the pleadings, the petitions allege that the

10      continued operation of Line 5 itself is what EGLE needed to

11      consider.  And this is a new argument raised in motions

12      which is an attempt to cure a defect in the petition that's

13      not proper.

14                JUDGE PULTER:  And that reminds me of one of the

15      points you made in your briefs and that was -- let me see if

16      I can find it -- you said that there was some kind of an

17      argument by the Petitioners that they had supplemented their

18      petition and I'm just wondering what document supplemented

19      their petition?  Do you know?

20                MR. BOCK:  I believe -- I'm trying to remember

21      what it was.  In their brief they referenced, I believe,

22      something that supplemented their petition and I don't

23      recall -- off the top of my head, I apologize, I don't

24      recall what document it was.  Was there maybe a -- oh, I

25      believe it was a prehearing statement is my recollection.
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1                JUDGE PULTER:  Ah.  Okay.

2                MR. BOCK:  And my point is a motion, a (C)(8)

3      motion brought under, of course, the administrative rule

4      that shares the same language as (C)(8) which I can never

5      remember, so I say (C)(8), a (C)(8) motion is based on the

6      petition.  It's based on the initial pleading that opens the

7      lawsuit whether it states a claim.  And so I want to point

8      out that even to the extent that the tribunal disagrees

9      about the jurisdiction over what if these screw anchors --

10      two things.  Number one, even if the tribunal disagrees over

11      the jurisdiction of what effect these screw anchors will

12      have on the structural integrity of Line 5 is within the

13      purview of the tri- -- 

14                JUDGE PULTER:  That's not what I would say.

15                MR. BOCK:  Regardless of whether we agree on that

16      broad issue -- 

17                JUDGE PULTER:  Right.

18                MR. BOCK:  -- number one, it was not raised in the

19      petitions and so not properly before the tribunal.  And

20      number two, it was not properly supported.  It was, you

21      know, supported by factual evidence outside the scope of the

22      pleadings in response to our (C)(8) motion.  And so, you

23      know, the point is -- 

24                JUDGE PULTER:  Well, but a (C)(8) motion doesn't

25      require them to present evidence and if there's a factual
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1      issue that could be raised at trial, they can go forward;

2      correct?

3                MR. BOCK:  A (C)(8) motion forbids them from

4      responding with factual evidence which is what they did -- 

5                JUDGE PULTER:  Right.  It's as a matter of law. 

6      What you're saying is as a matter of law looking purely at

7      the pleadings, there are no facts which can support this

8      case.

9                MR. BOCK:  Not only that but as a matter of law,

10      the petition did not allege Line 5 might spring a leak as a

11      result of these screw anchors.  It alleged problems with the

12      continued operation of Line 5 and alleged that this was

13      effectively construction of a whole new pipeline.  And so

14      the -- the point is that the argument that -- 

15                JUDGE PULTER:  So even if I'm different from your

16      analysis, your position is it doesn't matter because they

17      didn't allege it?

18                MR. BOCK:  Yes, in the petition.  They alleged it

19      subsequently in motion practice.

20                JUDGE PULTER:  Did they allege it anywhere?

21                MR. BOCK:  No.  I would argue that they -- they

22      argued it in their -- in their -- 

23                JUDGE PULTER:  I don't know that they did.  I'm

24      sure Mr. Howard will -- will clarify that for me.

25                MR. BOCK:  If they did, it was in these, the
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1      motions and briefs for summary disposition.  I'm not sure if

2      they alleged it in -- oh, well, certainly, they -- it was

3      their response to the motion for summary disposition based

4      on the affidavit of Edward Timm.  I believe the argument had

5      to do with effects that this raising of the pipeline might

6      have on the integrity of the pipeline itself.  That was I

7      thought where we were going with this.  And -- and our

8      position was not in the petition.

9                JUDGE PULTER:  Yeah.  And, again, my point is --

10      is a lot different from dealing with design.  My point is if

11      the installation of the screw anchor could result in an

12      environmental -- an adverse environmental effect other than

13      just somehow an environmental effect putting the screws into

14      the lake bottom, that would give rise.  That's my position. 

15      But -- but your point is it was never alleged?

16                MR. BOCK:  It was never alleged.  And if I could

17      make one more point on that because, you know, again this is

18      sort of new on the spot; right?

19                JUDGE PULTER:  Sure.

20                MR. BOCK:  This wasn't argued in the briefs that

21      much.  But I would point out that Part 325, these permits do

22      not regulate the attachment of appurtenances to Line 5

23      itself.  They re- -- you know, that's regulated under the

24      easement which specifically contemplates the installation of

25      appurtenances and anchors to Line 5.  What Part 325
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1      regulates is what gets placed on the bottomlands.  And so

2      this permit regulates literally the screws going into the

3      bottomlands and not the attachment of appurtenances to Line

4      5.

5                JUDGE PULTER:  Okay.

6                MR. BOCK:  So I just want -- need to place it on

7      the record.  I understand the tribunal might not agree with

8      me.

9                JUDGE PULTER:  Okay.

10                MR. BOCK:  But unless there are any other further

11      questions, that I think would conclude my main argument.

12                JUDGE PULTER:  No.  I think you've answered

13      everything.

14                MR. BOCK:  Thank you, Judge.

15                JUDGE PULTER:  Thank you.  Mr. DeRosier?

16                MR. DEROSIER:  Thank you, your Honor.  Good

17      afternoon.

18                JUDGE PULTER:  Good afternoon.

19                MR. DEROSIER:  I'd like to start out by addressing

20      something that I think Mr. Bock addressed that I think is

21      pretty straightforward, but let's just get it out of the way

22      and it has to do with this issue of under the easement, one

23      span/two spans.  I think that if you read the language of

24      the easement reasonably, it's talking about -- it refers to,

25      "A maximum span or length of pipe shall not exceed 75 feet." 
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1      That clearly contemplates you're looking at the entire

2      length of the pipe and of course we know there are two dual

3      pipelines.  So what the easement is saying is you can't have

4      a span of pipe that exceeds 75 feet and it's as simple as

5      that.  It's not saying that there can only be one span and

6      that span is limited to 75 feet.  I think it's an

7      unreasonable reading to look at it any other way.

8                With respect to -- I'd like to really kind of

9      drill down into this Rule 15 issue and see if maybe -- 

10                JUDGE PULTER:  Thank you.  I would like to hear

11      it.

12                MR. DEROSIER:  -- see if maybe I can add -- add my

13      perspective and see if it helps.  Your point about -- I

14      mean, I agree with -- we agree with EGLE clearly that Part

15      325, the Submerged Lands Act, it deals with activities in

16      the bottomlands and it asks what are the potential impacts

17      to the bottomlands, to the waters, and that's what it's for. 

18      Rule 15 focuses in on a permit.  Here it was to place spoils

19      on the bottomlands, so the anchors.  The question under Rule

20      15 is under Rule 15 that -- that's the proposed activity. 

21      That's the language that the rule uses.  The question is the

22      proposed activity, the anchor installations themselves, what

23      are the potential impacts of that activity?  So to your

24      point about, well, what if there was a method of

25      installation that resulted in a puncture of the pipeline? 
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1      If Enbridge came to EGLE with a proposal to install screw

2      anchors that was dangerous and that would cause something

3      like that to happen, then I would agree with you that that I

4      think -- that falls within the scope of Rule 15 and what

5      EGLE would be concerned about.  Here you have to look at

6      what was provided; right?  So EGLE made a specific request,

7      pointed out here's our Rule 15 analysis that we need to

8      apply, asked for a bunch of answers to questions that they

9      had, that the staff had about the installation process.  And

10      so Enbridge provided a great deal of information about the

11      installation process -- 

12                JUDGE PULTER:  So the installation process was

13      looked at?

14                MR. DEROSIER:  It absolutely was.

15                JUDGE PULTER:  So in other words, if the

16      installation process did damage the pipeline, that would be

17      an environmental occurrence, an adverse environmental effect

18      that would result from the installation process?

19                MR. DEROSIER:  If it relates to the installation

20      process and where that -- where that anchor is being

21      installed.

22                JUDGE PULTER:  And what -- what you're suggesting

23      is that you did submit evidence to EGLE and you did review

24      the likelihood of that happening?

25                MR. DEROSIER:  Absolutely.  If you look at -- and
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1      we talk about it in the brief.  The request from EGLE was

2      made on September 13 of 2017.  Enbridge responded on October

3      27 of 2017, provided very detailed information and we talk

4      about it in detail in our brief.  I won't get into all of

5      the nitty gritty, but provided information about the -- the

6      specific locations of the proposed anchors, very detailed

7      information about the proposed installation method, who was

8      going to do it, the background of the -- of the company that

9      was going to be doing the installation, the safety

10      precautions that were going to be taken during the

11      installation process to prevent damage to the pipeline

12      during the installation process, and also an explanation

13      about how, you know, this is a continuation of the

14      decades-long maintenance that Enbridge has done on the

15      pipeline.  Started out with grout bags, and then eventually

16      transitioned to the use of these screw anchors.  And the

17      screw anchors as Mr. Bock pointed out, they are specifically

18      contemplated under the easement.  They're also

19      specifically -- and we talk about this in our brief as

20      well -- they're also specifically discussed and, in fact,

21      required under the terms of the Consent Decree with the

22      Environmental Protection Agency.  It outlines very

23      specifically the very screw anchors that Enbridge uses and

24      provided all this information to the EGLE staff and there

25      was also a lot of information provided about how the reason
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1      that Enbridge uses these -- these screw anchors in place of

2      the grout bags is you need a lot more grout bags in order to

3      achieve the same support.  There's a lot of disturbance to

4      the lake bed.  You have just that much more stuff that needs 

5      to be deposited onto the bottom.

6                JUDGE PULTER:  And I think I read in your brief

7      that you also mentioned that the grout bags could cause a

8      twisting in the pipeline and that was one of the reasons why

9      you went away from that kind of a design change?

10                MR. DEROSIER:  Not as -- absolutely.  Not as

11      stable and also the grout bags will deteriorate over time. 

12      And so this method of installing anchor supports began

13      around 2002.  Well in excess of a hundred have been -- as we

14      talked about, I think it's 155 have been installed today.

15                JUDGE PULTER:  Correct; yeah.

16                MR. DEROSIER:  And I also want to -- just so that

17      you understand, with respect to these 73, there are only

18      about 20 more that need to be installed so, you know, the

19      process is pretty far along without any problems with

20      respect to the anchors that have been approved and that

21      process is going to be, from what I understand, completed in

22      the spring.  So I just want to make sure you have that

23      information.  But what I wanted to make sure that you

24      appreciate from our perspective in terms of the distinction

25      is information provided and considered by EGLE under Rule 15
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1      with respect to the anchor installations themselves, compare

2      that to what has been Petitioners' sole focus which is that

3      as you put anchors on, you change the design, you elevate

4      the pipeline, you increase the -- it's -- those are the

5      things that in our position we fully agree with EGLE that

6      that is -- was outside the scope of review of EGLE and we --

7      we think it's outside the scope of this proceeding.  It's a

8      design issue.  It raised safety issues which we think -- 

9                JUDGE PULTER:  It's not an installation issue?

10                MR. DEROSIER:  Not an installation issue.  So all

11      the instal- -- 

12                JUDGE PULTER:  Okay.  I'm with you.  I'm with you.

13                MR. DEROSIER:  -- all of the installation

14      information was provided to EGLE.

15                JUDGE PULTER:  Good.  Thank you.

16                MR. DEROSIER:  They knew exactly what they needed

17      to look at.

18                JUDGE PULTER:  Thank you.

19                MR. DEROSIER:  The other thing I wanted to mention

20      because, you know, we really did cover quite a bit.  And Mr.

21      Bock touched on and -- I mean, we think obviously when

22      you -- when you look at the Rule 15, the provisions of Part

23      325 that the Petitioners have cited to support the ability

24      of EGLE to look beyond the installations themselves, it's

25      our view whether it's Section 32503, 32504, Rule 8, the
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1      nonsegmentation principle, none of those things really

2      address the scope -- the proper scope of EGLE's authority

3      under Part 325 which, again, all of those things that

4      they're talking about they deal with, you know, number one,

5      the 32503 and 32504, conveyances, agreements.  We have an

6      existing easement and that's where all of this work was

7      being performed.  So that's -- you know, that -- that

8      doesn't apply.  Everything else that the Petitioners have

9      talked about relates to efforts to convince you that you can

10      look beyond the anchor installation themselves and insist

11      that EGLE was supposed to perform this comprehensive review

12      of Line 5 as a whole.  The currents, the metallurgy, those

13      things are safety issues.  We think that's clearly distinct

14      from the installation issues and that those things are

15      safety issues that are preempted.

16                JUDGE PULTER:  Great.  Thank you.

17                MR. DEROSIER:  And I think I'm actually getting

18      close to addressing everything I wanted to say.  You know,

19      the other thing I wanted to point out, you know, there's --

20      if you read -- the Petitioners really are not afraid of

21      acknowledging that that's what they're after.  They're after

22      this -- this effort to make this case about more than the

23      anchor installations.  Not sure why -- you know, the anchor

24      installations are important for purposes of securing the

25      pipeline.  We're required by the Federal EPA to have those
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1      anchors in there.  The easement requires that there not be

2      unsupported spans that are greater than 75 feet.  That, the

3      span limitation is actually now more restrictive under the

4      terms of the consent decree.  It's now 65 feet.  

5                So, you know, there's a very specific reason why

6      Enbridge does this.  It does this to secure the pipeline. 

7      And so -- so as -- and so as long as the anchor

8      installations are proposed in a way that is safe, that is

9      what EGLE was focused on and that's what Part 325 concerns

10      and so we think that you can stop there and everything else

11      is quite frankly what we see is honestly -- it's part of a

12      broader strategy by these Petitioners to seek to shut down

13      Line 5 as a whole, to stop its operation.  As Mr. Bock

14      pointed out, Enbridge and the Attorney General were involved

15      in an Ingham County Circuit Court action.  All of those

16      issues, you know, are going to be in play there.  And so

17      what we're dealing with here are keeping Line 5 secure and

18      supported as required by the easement and the federal EPA

19      under the Consent Decreement so that it's safe and that's

20      all we're talking about here.  Everything else is part of

21      what we see as really a broader strategy on the part of

22      these Petitions to -- to -- to do -- to have you get into

23      more than that and we think that's outside your

24      jurisdiction.  

25                This case is not -- the Straights of Mackinac
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1      Alliance's web site actually talks about how they're using

2      this proceeding as their -- what they call their first step

3      in an effort to shut down Line 5 and that's exactly the

4      problem we have.  Is that this case is supposed to be

5      narrowly focused on have we provided the evidence necessary

6      for EGLE to determine that the anchor installations are

7      safe.  And because everything that the Petitioners have

8      raised goes to things other than that, that's why we believe

9      that you should dismiss all five petitions because none of

10      the petitions present any legal issues with respect to -- or

11      factual issues with respect to the actual anchor

12      installations.

13                JUDGE PULTER:  So the anchor installation was not

14      challenged in their petitions?

15                MR. DEROSIER:  It would be our view -- 

16                JUDGE PULTER:  The installation?

17                MR. DEROSIER:  -- that the installations

18      themselves, right.  Yup.  And actually I know I said I was

19      done.  The one other thing I wanted to mention, you know,

20      this change in design.  We covered how it's -- we don't see

21      it as being within the scope of the proceeding because it's

22      something other than the anchor installations.  But Mr. Bock

23      is right.  ELGE is right that the other problem with -- with

24      this elevated change in design theory is it -- there's no

25      evidence to support it and it's completely contrary to just
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1      the very terms of the easement.  The easement specifically

2      contemplates that there are going to be spans.  We all know

3      that the lake bottom is not flat like this table.  It has

4      hills, it has valleys.  The pipeline runs across.  So there

5      are going to be areas as the easement contemplated where

6      there are spans.  It's those spans where the anchors -- 

7                JUDGE PULTER:  And it changes over time.

8                MR. DEROSIER:  And it can change over time and the

9      drafters of the easement recognized that as the currents

10      flow, soil will shift from beneath the pipeline over time

11      and that's why you have this continuous obligation to

12      maintain the 75 foot, and now 65 feet, like I said, under

13      the consent decree, that restriction because of these forces

14      that are continuing.  The anchors don't move the line.  They

15      don't -- the pipeline is sitting there.  If there's a span

16      that's unsupported, you put the anchors in and it secures it

17      in place.  So this change in design theory, we think it's

18      highly inaccurate and misleading.  And so with that, that's

19      all I have unless you have any further questions.

20                JUDGE PULTER:  One last question.

21                MR. DEROSIER:  Sure.

22                JUDGE PULTER:  The same thing for you, is it your

23      position that the petitions in their entirety should be

24      dismissed for failure to state a claim?

25                MR. DEROSIER:  Absolutely, your Honor, yes.
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1                JUDGE PULTER:  Thank you.

2                MR. DEROSIER:  Thank you.

3                JUDGE PULTER:  Mr. Howard?

4                MR. HOWARD:  Thank you.  I'm going to be brief for

5      real.  Reading from the petition, I want to get to the crux

6      of this point.  Reading from the petition, page 24,

7      paragraphs 91 through 92, 93, and 94.  

8                "The proposed project" -- which is the anchor

9           install -- "threatens harm or will actually interfere

10           or lessen the use of enjoyment of the citizens, members

11           of the Straits of Mackinac, Mackinac properties.  92,

12           the proposed project will subordinate or impair the

13           public trust by putting the Great Lakes and the public

14           rights to use and enjoy the Great Lakes at risk of

15           pollution, impairment or destruction.  93, the

16           applicant's proposed project will impair the public

17           uses of the Straits of Mackinac for shipping, fishing,

18           drinking water, transportation, recreation, and quiet

19           enjoyment of their riparian property interests.  94,

20           the applicant's proposed project is likely to pollute,

21           impair, or destroy the water quality, coastal wetlands

22           and other natural resources in and around the Straits

23           of Mackinac as well as the public trust interest in the

24           Straits and the Great Lakes more broadly."

25                So I think as we're all well aware, Michigan is a
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1      notice leading state.  We clearly have alleged impacts that

2      relate directly to Rule 15 and the considerations that it --

3      that govern it.  Obviously as this tribunal is well aware

4      that that information gets flushed out through the process

5      and through the testimony and we certainly intend to do

6      that.  

7                The one other item that I just wanted to touch on

8      is what was just discussed, but as the installation issue. 

9      And I understand where Enbridge is going with that.  What I

10      would suggest is that what we have heard is that these

11      anchor supports are going to put these resources at risk and

12      obviously the exact methodology for that risk will be --

13      will be in full detail once we have testimony but in this

14      preliminary stage we certainly alleged enough to say the

15      proposed project is going to violate Rule 15 and will

16      violate the Great Lakes Submerged Lands Act.  From there

17      it's our job to show you how that -- those environmental

18      impairments are going to happen as a result of these anchor

19      installations.  Whether it's because the line is suspended

20      now in the air or in water, or whether it's because somebody

21      is likely to ratchet a bolt down too tight and break the

22      casing.  Whatever the mechanism is, that's, again, for our

23      testimony and our experts to prove to you that that's going

24      to have the environmental impairment.  And it doesn't --

25      obviously does not -- we don't think it warrants summary
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1      disposition on -- on behalf of either the state or Enbridge.

2                JUDGE PULTER:  Thank you.

3                MR. HOWARD:  Thanks.

4                JUDGE PULTER:  Mr. Bock?

5                MR. BOCK:  Just very briefly, your Honor.  Two

6      things.  Number one, I do somewhat -- when I heard the

7      tribunal's back and forth with Mr. DeRosier, I realized when

8      I was arguing earlier I had a slight misunderstanding.  I

9      was coming at this from the standpoint of what the

10      Petitioners had argued in their petitions and their motions. 

11      I didn't -- for whatever reason, in the heat of the moment

12      it didn't dawn on me -- I was still talking about the change

13      in design as a result of raising the pipelines up.  So I

14      want to slightly walk back my position earlier.  

15                Clearly the environmental impacts or potential

16      environmental impacts of the installation of anchor screws

17      is within EGLE's purview and this tribunal's purview.  My

18      argument was geared toward what I believed to be the

19      gravamen of the petitions that were filed and certainly

20      the -- the responses to the Motion for Summary Disposition

21      and the Petitioners' Motion for Summary Disposition

22      themselves which I believe to be based entirely on their

23      allegation that this is a change in design, it's an entirely

24      new suspension bridge-like structure raising the pipeline

25      up.  That I believe is plainly preempted.  The installation
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1      of the anchor screws I -- I do agree is, you know, potential

2      environmental impacts that are within the tribunal's

3      purview, but I do not agree that those were fairly argued in

4      the petitions.

5                JUDGE PULTER:  Okay.

6                MR. BOCK:  Because the petitions all the way

7      through refer to this -- to this change in design and also

8      the issues with the -- the easement, breaching the easement,

9      et cetera.  That's -- that's all I have unless the tribunal

10      has any further questions.

11                JUDGE PULTER:  No.  That's a very good

12      clarification.  Thank you.

13                MR. BOCK:  Thank you.  And I apologize.  Because

14      it hadn't been argued previously, I misunderstood what the

15      tribunal was asking.

16                JUDGE PULTER:  Yeah, it makes sense.  Thank you.

17                MR. DEROSIER:  Your Honor, I have nothing else

18      unless you have questions.

19                JUDGE PULTER:  Any other comments?  I don't have

20      any other questions.

21                MR. HOWARD:  Judge -- 

22                JUDGE PULTER:  Sure.  Go ahead.

23                MR. HOWARD:  -- just one last thing.  I wanted to

24      apologize if I created some confusion in our briefing.  But

25      the supplement that we referred to that I think Mr. Bock
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1      referred to as well, was the supplement to the form that you

2      file to create the contested case.

3                JUDGE PULTER:  Oh, that gets attached to the -- 

4                MR. HOWARD:  Exactly.

5                JUDGE PULTER:  Okay.

6                MR. HOWARD:  So we didn't try and supplement.

7                JUDGE PULTER:  Okay.

8                MR. HOWARD:  We haven't -- 

9                JUDGE PULTER:  I'm with you now.

10                MR. HOWARD:  -- asked to amend our pleadings as

11      far as I know.

12                JUDGE PULTER:  Are all five petitions

13      substantially similar or are they different in substantial

14      ways?  I've read completely one of them, but I haven't read

15      all five.

16                MR. HAMMERSLEY:  They were -- my recollection is

17      they were added to over time so the first petition would be

18      the most basic.

19                JUDGE PULTER:  Limited?

20                MR. HAMMERSLEY:  Right.  It would pertain solely

21      to the 22 anchors.  Obviously then subsequent permits were

22      granted so we sort of encompassed each additional -- 

23                JUDGE PULTER:  So I need to pay more attention to

24      each of the petitions?

25                MR. HAMMERSLEY:  Right.  And the City of Mackinac
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1      Island came in later into the proceeding -- 

2                JUDGE PULTER:  Correct.

3                MR. HAMMERSLEY:  -- and there was an application

4      to -- a motion to intervene, a request to intervene.

5                JUDGE PULTER:  I think the first one they

6      incorporated the -- 

7                MR. HAMMERSLEY:  Incorporate one of them, right.

8                JUDGE PULTER:  But in the second one they filed

9      their own?

10                MR. HAMMERSLEY:  Correct.

11                JUDGE PULTER:  Okay.

12                MR. HAMMERSLEY:  So that's -- I'm just trying to

13      think of the universe of the documentation that we provided

14      to the tribunal which speaks for itself in terms of what it

15      encompasses and states.

16                JUDGE PULTER:  Good.  Thank you.  

17                MR. BOCK:  And, Judge, actually this is somewhat

18      unorthodox, but on that note I wanted to clarify when Mr.

19      Howard was reading from one of petitions just now, I didn't

20      get a -- in my notes -- a clarification of which petition

21      that was.  I just wondered if that would be possible?

22                MR. HOWARD:  That was the first petition.

23                MR. BOCK:  For which party?

24                JUDGE PULTER:  It was the 22 anchor petition.

25                MR. HOWARD:  Yeah.
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1                MS. MILLICAN:  I suspect those paragraphs were -- 

2                JUDGE PULTER:  Yeah.  That would have been the one

3      on behalf of the Alliance I'm sure.

4                MR. BOCK:  Yeah.

5                JUDGE PUlTER:  That was the first petition.

6                MR. HOWARD:  Correct.

7                MR. BOCK:  That was one we had referenced it --

8      that was the one that we based most of our -- 

9                JUDGE PULTER:  Correct.

10                MR. BOCK:  -- motion practice on.

11                JUDGE PULTER:  Correct.  Well, I'm going to have

12      to read all of them then and see the differences, the

13      nuances in the -- in the different petitions.

14                MR. DEROSIER:  Your Honor, if I could just add?

15                JUDGE PULTER:  Go ahead.

16                MR. DEROSIER:  And all of the petitions, clearly

17      they relate to the different sets of anchors, but the core

18      allegations are all the same.  I mean, I think you'll find

19      that.

20                JUDGE PULTER:  Okay.

21                MR. BOCK:  All right.  And I just wondered because

22      the -- well, do you happen to know the date of that?  The

23      one that we have as the first petition does not say in those

24      paragraphs what was -- I'm just trying to clarify which

25      petition it was.
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1                JUDGE PULTER:  I did a little bit of research on

2      this and I'm going to throw it out so the parties can

3      discuss it on the record.  I'm recalling my years of

4      practice now, the old partners that I worked with they used

5      to say, "The evidence conforms to the proofs," you know,

6      "The petitions conform to the proofs."  How does that

7      relate?  You know, in other words, you've got your petition

8      and you've got your proofs and anybody want to make comment

9      on that?

10                MR. DEROSIER:  I'm happy to address that.  I think

11      that the way the case has been developed follows directly

12      from the allegations in the petitions.  I mean, they -- it

13      is winnowed into a position where the position of Enbridge

14      and EGLE is that this is a case about anchor installations. 

15      The petitions, the briefing, the evidence focuses on other

16      things that have nothing to do with the material submitted

17      with respect to the anchor installations.

18                JUDGE PULTER:  Would the agency and the permittee,

19      though, agree that this is notice pleading?  I mean, we're

20      not required to have the -- you know, the -- everything --

21      well, obviously they still have to allege it, but it is

22      notice pleading.

23                MR. DEROSIER:  Right.  Well, notice pleading means

24      that we know what is being alleged, but, you know, the

25      complaint is -- the petitions are the petitions.  You have
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1      the briefing on summary disposition.  The Court Rules -- I

2      mean, if we're in court, right, motion for summary

3      disposition gets filed, that's the time -- we didn't limit

4      it to (C)(8).  We're pointed out there's a failure to state

5      a claim.  There's also a lack of any evidence presented

6      creating an issue of fact with respect to the anchor

7      installations themselves and the safety of what Enbridge

8      proposed.  When you're in court, that's the time to respond

9      to the motion and make your case to move on.  Here it would

10      be to the contested case hearing, in court it would be at

11      trial.  It would be our position that they have not done

12      that.  I don't believe that they get to go back and now

13      re-think how to respond to all of this today.  They made a

14      case and today is the day.

15                MR. BOCK:  Yes, Judge.  I do agree that Michigan

16      generally is a notice pleading state of course, but I think

17      that this is substantial transformation of what was pled in

18      the petition.  And I -- I just want to clarify, we pulled up

19      the May 2018 what I think was the first petition and

20      paragraphs 91 through 94 do not say what Mr. Howard read

21      earlier.  And I'm not trying -- I'm just trying to clarify

22      where that came from because paragraphs --  

23                JUDGE PULTER:  I think he said page 26 if I

24      recall.

25                MR. BOCK:  Yeah, but he said paragraphs 91 through
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1      94 which are on pages 17 and 18 and deal exclusively with

2      32503 and 32504.  There weren't even 26 pages in the first

3      petition.

4                JUDGE PULTER:  Yeah.

5                MR. BOCK:  So I just want to point out that I

6      would -- I think there should be a clarification to the

7      extent that that was an argument, that the parties were put

8      on notice and the petitions were worded broadly enough to

9      encompass this entirely new transformation of the argument. 

10      I think it needs to be looked at to make sure that that's --

11      that's accurate.  Because here paragraphs 91 through 94 of

12      the first petition were pages 17 and 18 and dealt

13      exclusively with the 32503 and 32504.

14                JUDGE PULTER:  Yeah, I see that.

15                MR. HOWARD:  Judge, might I suggest that I will be

16      happy to submit a one- or two-page statement saying here's

17      where -- here's where all this is instead of trying to do

18      this on the fly so that we have a clear understanding of

19      what notice pleading we're relying on and that may direct

20      the tribunal to the provisions of the various different

21      petitions to -- to say here's where it's at? 

22                JUDGE PULTER:  Are the parties amendable to that?

23                MR. BOCK:  I think if it's in -- if it's in one of

24      the petitions, it's in the record already and so I would

25      have no problem with drawing attention, with pointing it
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1      out.

2                MR. DEROSIER:  Yeah.  I guess I'm not sure exactly

3      what Mr. Howard's suggesting he's going to file.

4                JUDGE PULTER:  Well, I think he's suggesting that

5      he could file a supplement to his brief, his motion, that

6      essentially -- or his response, I don't know which one it

7      would be, but just that points to the various language of

8      the petitions since there's five of them and where he

9      believes he's met his burden in terms of pleading.

10                MR. BOCK:  Well, I think, Judge, I would -- I

11      would be fine with something very simple that points out

12      which petition he was quoting from earlier.

13                JUDGE PULTER:  Just quoting from?

14                MR. BOCK:  But this is sounding like it's getting

15      to another round of argument on whether -- 

16                MR. DEROSIER:  Right.

17                MR. BOCK:  -- this was sufficiently noticed.

18                JUDGE PULTER:  Yeah. 

19                MR. BOCK:  And I -- you know, I mean, again, EGLE

20      stands by its argument that a fair reading of the petitions

21      was -- that it was based on the design change and the

22      continued operation.  But I have no problem with -- I mean,

23      it could be a simple one-sentence e-mail that says this

24      petition on this date, these paragraphs, something like

25      that.  Because it was -- it was read in -- in -- in the
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1      hearing and I think that it -- you know, I'm just not

2      finding it in the petitions that we have.

3                JUDGE PULTER:  Well, what I think I'll do is I'll

4      just read the five petitions and I'll make that -- that

5      determination myself.

6                MR. BOCK:  Thank you, Judge.

7                MR. DEROSIER:  I think that makes sense.

8                MR. HOWARD:  And, Judge, just can I just --

9      there's been a little bit of back and forth about notice

10      pleading and all that -- 

11                JUDGE PULTER:  Sure.  Go ahead.

12                MR. HOWARD:  -- where I was digging through

13      documents.

14                JUDGE PULTER:  We've got two hours yet, so -- 

15                MR. HOWARD:  I won't take that.  I promise. 

16      Obviously we -- we firmly believe that Michigan is a notice

17      pleading state.  The other point that I just wanted to make

18      is that we responded so I think that the argument is that

19      because this is a (C)(8) motion, we're restricted to

20      answering based on the pleadings themselves.  And, again,

21      that's a notice pleading sort of question.  And ultimately

22      then if the tribunal is not going to consider any additional

23      evidence, that's fine, but those pleadings speak for

24      themselves and, again, it's a -- it's a very liberal

25      standard in the state of Michigan as to what you have to
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1      perform and we believe we've clearly stated enough to give

2      rise to a contested case on this.

3                JUDGE PULTER:  Great.  Thank you.

4                MR. HOWARD:  Thanks.

5                JUDGE PULTER:  Anything else, Mr. Bock?

6                MR. BOCK:  Just a brief response to that last

7      would be that, again, you know, EGLE's position would be

8      that the petitions do not allege anything that is within the

9      tribunal's subject matter jurisdiction and therefore under

10      (C)(4), and then also a failure -- for that reason they fail

11      to state a claim under (C)(8).  

12                And another thing, I -- I launched right into my

13      argument earlier without saying -- I just feel the need to

14      clarify EGLE's overarching position here which is that, you

15      know, the Attorney General has this lawsuit litigating with

16      Enbridge over Line 5.  EGLE's position as we set forth in

17      our brief is that the potential adverse impacts to the

18      environment of these anchor screws are minimal, if anything,

19      and that as a matter of fact they will have a positive

20      effect on the environment because for however long Line 5

21      remains in place, it should be as secure as possible and

22      that was EGLE's position in issuing these and I just wanted

23      to state that for the record.

24                JUDGE PULTER:  Thank you.

25                MR. BOCK:  Thank you, Judge.
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1                JUDGE PULTER:  Anything else?

2                MR. DEROSIER:  Nothing else, your Honor.

3                JUDGE PULTER:  Thank you.  Anything else?

4                MR. HOWARD:  Nothing else.  

5                JUDGE PULTER:  Thank you all for being here. 

6      Let's go off -- before I go off the record.  Thank you again

7      for being here.  I appreciate all your hard work on all

8      these arguments.  I mean, I got six inches of briefing.  I

9      figured I needed to have the parties come in and discuss it

10      with me and it was very helpful for me.  So I will get you a

11      ruling as soon as I can.  It looks like I'm going to have to

12      do some additional research in terms of what's the extent of

13      notice pleading, et cetera.  So I will make a ruling and I

14      will have to read all five of the petitions to make sure

15      that -- whether or not -- what the limitations of each of

16      the petitions are.  So thank you.  Thank you very much.  I

17      appreciate it.  Let's go ahead and close the record. 

18                (Proceedings concluded at 2:58 p.m.)

19
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Disclaimer 

 
 
Lamontagne Pipeline Assessment Corporation is not responsible for errors in 
calculation as a result of third party software faults or inaccuracies in material 
property values provided by Enbridge Pipelines.  The evaluations provided are 
estimates calculated on a best efforts basis.  Oak Ridge National Laboratory, the 
Pipeline and Hazardous Materials Administration and the reader must be aware of 
the inaccuracies of in-line inspection tool data and their subsequent effect on data 
interpretation and evaluation and heed any suggested limitations provided in the 
following document.  Lamontagne Pipeline Assessment Corporation is to be held 
wholly harmless as a result of any inaccuracies, misrepresentations, 
misinterpretations or anomalies not interpreted at all from the in-line inspection 
data or other reports used to prepare this report. 
 
At no time should the data provided herein be used as reason to ignore, violate, or 
alter any law, regulation, or published industry standard.  In no event shall 
Lamontagne Pipeline Assessment Corporation be liable for any special, incidental, 
indirect, or consequential damages whatsoever including, but not limited to 
damage to any reservoir or pipeline, pipeline failure, blowout, explosion, pollution 
(whether surface or subsurface), damages for loss of business profits, business 
interruption, loss of business information, or any other pecuniary loss arising out 
of the use of, or inability to use, the data provided herein.  
 
The information contained in this document is CONFIDENTIAL information 
intended for the use of the individual or entity named herein.  If the reader of this 
document is not the intended recipient, or the employee or agent responsible to 
deliver it to the intended recipient, you are hereby notified that any dissemination, 
distribution or copying of this document is strictly prohibited. 
 
THIS REVIEW SUPERSEDES ANY PREVIOUS REVIEWS MADE BY 
LAMONTAGNE PIPELINE ASSESSMENT CORPORATION. 
 
Confidential Business Information – Not Subject to FOIA 
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Overview 

 
The motivation of the ILI review was to provide a partial fitness-for-service assessment for the 
two Enbridge Line 5, 20” Mackinac Straits Crossings.  It is a partial fitness-for-service 
because the inspections allow for the assessment of only metal loss (corrosion), 
circumferential cracking, deformation, pipe movement, and combinations thereof. The first 
step taken was to examine each inspection report and detail any anomalies that may require 
immediate attention.  This was then followed by the alignment and comparison of all the 
inspections to examine for possible interacting anomalies and to examine for growth of metal 
loss.  To be conservative, the maximum estimated growth rate in either segment, considering 
ILI tool tolerance, was then examined.  During this process the criticality of any 
circumferential or girth weld crack-like anomalies was examined including potential 
interactions with metal loss or dents. 
 
Data was provided for twenty in-line inspections, ten within each of the Line 5 - East and 
West Mackinac Straits sections. High resolution axial magnetic flux leakage (MFL) and 
geometry inspections have been conducted every 5 years since 1998.  Both lines were 
inspected in 2014 with ultrasonic tools for circumferentially oriented cracking.  These 
examined the full length of the crossings with particular attention given to the girth welds. 
 
The high resolution MFL inspections cover the full pipe circumference to delineate the 
location and size of metal loss features both internal and external.  Geometry ILI tools were 
employed to size dents or ovalities, examine deformation strain, as well as to determine the 
pipe physical location, and were high resolution as well. The Oceaneering PipeTech 
automated inspection system, employed in 2014, utilizes time of flight diffraction (TOFD) and 
phased array (PA) pulse-echo ultrasonic techniques. These complimentary techniques work 
together to provide improved detection and sizing accuracy for surface breaking and 
volumetric discontinuities in the weld and HAZ areas relative to a single mode.  The NDT 
Global UCC tool, also run in 2014, is an ultrasonic tool employing shear wave sensors to 
examine the full length and circumference of the pipeline in high resolution for 
circumferentially oriented crack and crack-like anomalies.  
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ILI Review – Enbridge Line 5;  
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Executive Summary 

 
Data was provided for ten in-line inspections which have been conducted on each of the Line 
5 - East and West Mackinac Straits sections.  These 20” OD lines are 4.1 miles in length and 
are reported to transport up to 540,000 barrels per day (bpd) of light crude oil, light synthetic 
crude, and natural gas liquids (NGLs), including propane. The segments are comprised of 
API X-35, 0.5” Electric Resistance Weld (ERW) onshore, and 0.812” seamless pipe offshore.  
The metal loss inspection runs reviewed included the 1998, 2003, 2008 and 2013 magnetic 
flux leakage (MFL) inspections by GE/PII. Ultrasonic inspections (UT) for girth weld 
misalignment and weld cracking by the Oceaneering PipeTech automated UT (AUT) and 
circumferential cracking with the NDT Global UCC tool were conducted in 2014. As well as 
the GE/PII Calliper and BJ Geopig deformation and positioning inspections in 2003, 2005, 
2008 and 2013. 
 
All of the MFL in-line inspection (ILI) tools employed to size metal loss were considered high 
resolution with the flux field axially oriented. Similarly, the deformation ILI tools to size dents 
or ovalities, examine deformation strain, as well as to determine the pipe physical location, 
were high resolution as well. The Oceaneering PipeTech automated inspection system 
utilizes time of flight diffraction (TOFD) and phased array (PA) pulse-echo ultrasonic 
techniques. These complimentary techniques work together to provide improved detection 
and sizing accuracy for surface breaking and volumetric discontinuities in the weld and HAZ 
areas relative to a single mode.  The NDT Global UCC tool is an ultrasonic tool employing 
shear wave sensors to examine the full length and circumference of the pipeline in high 
resolution for circumferentially oriented crack-like anomalies. 
 
The motivation of this review was first to examine each inspection report and detail any 
anomalies that may require immediate attention.  This was then followed by the alignment 
and comparison of all the inspections to examine for possible interacting anomalies and to 
examine for growth of metal loss.  To be conservative, the maximum estimated growth rate in 
either segment, considering ILI tool tolerance, was then examined.  During this process the 
criticality of any circumferential or girth weld crack-like anomalies was examined including 
potential interactions with metal loss or dents.  
 
 
Metal Loss 
 
The 2013 MFL inspections described all external metal loss as manufacturing related and all 
but 8 (all onshore) internal metal loss as manufacturing as well. All metal loss in the 
seamless heavy wall pipe (offshore) was characterized as manufacturing related.  The 
distribution of the metal loss anomalies is quite dispersed and random in both location and 
orientation about the circumference of the pipe.  This type of distribution is typical of 
manufacturing type anomalies. The following two tables detail the number of metal loss 
anomalies described by each MFL inspection. 
 
 
 
 

4 
Pipeline Hazardous Materials               Private and Confidential; May 12, 2016 
and Safety Administration                   Client/Attorney Privileged Final 
 

WHassler
Highlight



         
ILI Review – Enbridge Line 5;  
East and West Mackinac Straits 

 
 Inspection # Ext. Metal Loss # Int. Metal Loss Total Metal Loss 

EAST 

1998 MFL (≥3%) 31 60 91 
2003 MFL (≥10%)/GEO 78 61 139 

2008 MFL (≥4%)/GE 78 61 139 
2013 MFL (≥1%)/GEO 71 70 141 

 
 Inspection # Ext. Metal Loss # Int. Metal Loss Total Metal Loss 

WEST 

1998 MFL (≥3%) 20 32 52 
2003 MFL (≥10%)/GEO 186 95 281 

2008 MFL (≥4%)/GE 205 112 317 
2013 MFL (≥1%)/GEO 194 100 294 

 
An anomaly matching analysis was then conducted between the 1998, 2003, 2008 and 2013 
MFL inspections by aligning each of the runs. Note that the older 1998 MFL technology 
detailed many fewer metal loss features than the more recent technologies. The following 
table describes the number of metal loss anomalies that were aligned (considered the same 
anomaly) between particular inspections. The “percent possible” noted represents the 
percentage aligned of the maximum possible.  It is intuitive that the greater the number of 
matches, the more informed is the determination of growth.  
 

 ILI Runs 
Compared 

# of Matches for 
External Metal Loss 

# of Matches for 
Internal Metal Loss 

Total # Anomaly Matches 
(% possible) 

 1998-2003 20 20 40 (44%) 

EAST 

1998-2008 18 19 37 (41%) 
1998-2013 18 18 36 (40%) 
2003-2008 75 56 131 (94%) 
2003-2013 67 52 119 (86%) 
2008-2013 69 52 121 (87%) 

 1998-2003 13 19 32 (62%) 

WEST 

1998-2008 13 18 31 (62%) 
1998-2013 13 16 29 (56%) 
2003-2008 155 85 240 (85%) 
2003-2013 144 62 206 (73%) 
2008-2013 190 79 269 (92%) 

 
Corrosion growth rates were investigated by analyzing the growth of matched metal loss 
anomalies between the 2008 MFL and 2013 MFL inspections.  All variances in depth were 
found to be within the ±10% error of the tool. Therefore considering tool error there is no 
growth as would be expected if these are all manufacturing anomalies.  The trendlines for 
both the East and West segments approximate unity as seen in the following unity plots. 
 
No excavations of metal loss were deemed necessary based on the 2013 MFL inspection 
sizing and no apparent corrosion growth. Even considering the greatest deviation in depths 
within all inspections and not allowing for tool tolerance, an extremely conservative growth 
rate of 0.019 in/yr was determined. Applying this extraordinary rate to the length and depth of 
each anomaly, the lowest estimated failure pressure of any anomaly after a 10 year growth 
period is 1350 psi (2.25 safety factor relative to the maximum operating pressure (MOP)). 
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Deformation Anomalies 
 
Five deformation inspections within each crossing were examined with consideration to dent 
depth, location to welds and their association to corrosion and/or cracking.  There were no 
dents >2% depth, no dents with metal loss or on girth welds. Two dents were found to be 
≅1.5% depth, with one location potentially containing multiple dents. There were a few ID 
reduction / ovalities noted in each section. Estimated bend strains were calculated and all 
have a low estimated strain. The location of the highest noted strain (4.9%) was in a pipe 
replacement area that has a slight deviation from the original pipe and is not an actual strain 
near the West launcher. The ID restrictions in all but 2 cases have an ID ≥ 17.9”, the 

Trendline 

Trendline 
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minimum value set by Enbridge.  The two locations have ID’s of 17.35” and 17.81”. These 
diameters will not restrict future in-line inspections as is and can be continued to be 
monitored. 
 
During the alignment of the various in-line inspections, locations of possible dents interacting 
with metal loss or crack-like indications were looked for. All of the MFL, UCC and deformation 
inspections were considered. To which, one possible location of a dent (1998) with metal loss 
(2003) was found. There are no further alignments at this location within any of the more 
recent inspections. Enbridge has reviewed this location and found that based on the 
subsequent 7 inspections that there is a manufacturing metal loss indication that has had no 
change in growth and that there are no indications of denting in the higher resolution 
deformation tools employed since then. This location is deemed acceptable based on this 
review. 
 
A location noted in the 2013 Geopig ILI as a multiple dent with a maximum depth of 1.5% has 
been visually inspected by divers in 2014. At the location there were some markings on the 
pipe from the banding used during installation of the pipe, there was no corrosion observed 
within the disbonded area, and there was no denting, gouging, or scratching identified in the 
vicinity. Even though the term multiple dent was utilized in the ILI, there was no sign of 
multiple apex’s by the tool and it is a well-known fact that seamless pipe has a harmless but 
undulating wall profile.  A deflection of 1/3” is all that is required to register a 1.5% deflection. 
 
 
Crack-Like Anomalies 
 
The 2014 ultrasonic inspection for circumferential “crack-like” anomalies identified 39 that 
were all at the minimum tool reporting depth of 5%, save one at 6%. Sixteen were described 
as potential notches. Three were excavated for field interpretation and found to be innocuous 
manufacturing related marks on the pipe.  A fatigue analysis was made employing the most 
recent years’ operating pressures.  All of the delineated anomalies had a remaining life of 
greater than 50 years. 
 

 Inspection Circumferential 
Crack-Like 

EAST 2014 UCC (≥5%) 14 
WEST 2014 UCC (≥5%) 21 

 
 
Girth Weld Anomalies 
 
The 2014 Oceaneering AUT tool targeted girth welds having a minimum of 3.2mm 
misalignment. The inspection of both East and West segments found 2 girth welds with up to 
a 4.6mm misalignment.  There are no absolute limits for misalignment in API 1104 provided 
that the misalignment is distributed evenly around the circumference. It appears to be as the 
misalignment high-low length is 400mm in length (1/4 of the circumference) and there is no 
measured ovality at the location. Considering DNV-RP-C203 (2010) “Fatigue Design Of 
Offshore Steel Structures” this deviation has a stress concentration factor of 1.01. Meaning 
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that the stress imparted on this misalignment from the operating pressure is 1% higher than a 
properly aligned butt weld, which is negligible.  
 
Pipeline Movement 
 
Pipeline positional information was provided by the BJ Geopig as captured during the 
deformation inspections. Submeter accurate inertial navigation units are within the ILI to 
capture the three dimensional movements of the tool.  The information provided is a highly 
accurate geographic location (northing and easting) of specific points such as girth welds. 
The greatest horizontal displacement in the data was noted in the East segment at the end of 
the inspection and was 163mm (6.4”) and in the West segment at the beginning of the 
inspection and was 172mm (6.8”). This amount of deviation has been determined to impart 
less than 0.02% strain as it acts over a long length. Both of these locations are onshore.  
 
The vertical deviations are slightly greater. The greatest vertical deviation in the data was 
noted in the East segment at both ends of the inspection with the greatest being 370mm 
(14.6”) and in the West segment at one third of the inspection length and was 214mm (8.4”). 
Note that all of the horizontal and vertical deviations include many pipe joints.  These are 
smooth transitions as many joints over 100’s of feet are moving. The pipe therefore has 
negligible added stress or strain imparted. Some of the underwater variations in height may 
have been corrected during 2014 maintenance in which both segments had new anchor 
points installed so as to have no unanchored spans greater than 75’ in length. 
 

 
 

No locations other than the one location having an aligned dent with metal loss were found to 
require attention or review at this time in the East or West Straits with respect to the ILI data 
supplied. The 5 year re-inspection interval is deemed satisfactory.  
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Introduction 
 
Data was provided for ten in-line inspections which have been conducted on each of the Line 
5 - East and West Mackinac Straits sections.  These 20” OD lines are 4.1 miles in length and 
are reported to transport up to 540,000 barrels per day (bpd) of light crude oil, light synthetic 
crude, and natural gas liquids (NGLs), including propane. The segments are comprised of 
API X-35, 0.5” Electric Resistance Weld (ERW) onshore, and 0.812” seamless pipe offshore. 
The present maximum operating pressure (MOP) is set at 600 psi.  This represents a stress 
level of 34% onshore and 21% of the specified minimum yield strength in the offshore pipe.   
 
The metal loss inspection runs reviewed included the 1998, 2003, 2008 and 2013 magnetic 
flux leakage (MFL) inspections by GE/PII. Ultrasonic inspections (UT) for girth weld 
misalignment and weld cracking by the Oceaneering PipeTech automated UT (AUT) and 
circumferential cracking with the NDT Global UCC tool were conducted in 2014. As well as 
the GE/PII Calliper and BJ Geopig deformation and positioning inspections in 2003, 2005, 
2008 and 2013. 
 
All of the MFL in-line inspection (ILI) tools employed to size metal loss were considered high 
resolution with the flux field axially oriented. Similarly, the deformation ILI tools to size dents 
or ovalities, examine deformation strain, as well as to determine the pipe physical location, 
were high resolution as well. The Oceaneering PipeTech automated inspection system 
utilizes time of flight diffraction (TOFD) and phased array (PA) pulse-echo ultrasonic 
techniques. These complimentary techniques work together to provide improved detection 
and sizing accuracy for surface breaking and volumetric discontinuities in the weld and HAZ 
areas relative to a single mode.  The NDT Global UCC tool is an ultrasonic tool employing 
shear wave sensors to examine the full length and circumference of the pipeline in high 
resolution for circumferentially oriented crack-like anomalies. 
 
The motivation of this review was first to examine each inspection report and detail any 
anomalies that may require immediate attention.  This was then followed by the alignment 
and comparison of all the inspections to examine for possible interacting anomalies and to 
examine for growth of metal loss.  To be conservative, the maximum estimated growth rate in 
either segment, considering ILI tool tolerance, was then examined.  During this process the 
criticality of any circumferential or girth weld crack-like anomalies was examined including 
potential interactions with metal loss or dents. 
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Results and Discussion 

 
Review of the Inspection Metal Loss Data 
 
The distribution of the metal loss anomalies from the four inspections are detailed in Figures 
1 through 4.  Figures 1 and 2 detail the external and internal metal loss distributions along the 
length of the East Straits, respectively.  Likewise, Figures 3 and 4 detail the external and 
internal metal loss distributions along the length of the West Straits, respectively.   
 

 
Figure 1.  Distribution of external metal loss anomalies in the East Straits. 

 

 
Figure 2.  Distribution of internal metal loss anomalies in the East Straits. 
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Figure 3.  Distribution of external metal loss anomalies in the West Straits. 

 

 
Figure 4.  Distribution of internal metal loss anomalies in the West Straits. 

 
Note that the older 1998 MFL technology detailed many fewer metal loss features than the 
more recent technologies.  The average lengths are greater in the 2013 inspection than in 
1998, verifying that the quantity of anomalies is not a result of interaction method variations.  
The quantities of anomalies are similar in the 2003, 2008 and 2013 inspections.  The 
locations of higher densities of anomalies tend to agree between inspections. Also, there are 
a few discrepancies between metal loss being called either internal or external in the MFL 
inspections.  Generally, this is typical and not of great concern as the remaining strength is 
not governed by the side of pipe the metal loss is on and the interaction of anomalies should 
not depend on this either. Many locations of higher density internal metal loss are at local low 
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elevation areas. This implies that there may have been corrosion at some point in time, 
particularly when there is more than one pipe joint included. 
 
A check of the distribution of the metal loss anomalies by clock position in Figures 5 through 
8, showed no distinct preferred orientations of external nor internal metal loss. Figures 5 and 
6 detail the external and internal metal loss orientations along the length of the East Straits, 
respectively.  Likewise, Figures 7 and 8 detail the external and internal metal loss orientations 
along the length of the West Straits, respectively. 
 
The potential internal corrosion noted above would typically be seen to occur about a 
preferred orientation which is not the case. It is seen, particularly in Figure 8 that the metal 
loss orientation is spread throughout the full circumference of the pipe.  This then signifies 
that it is a manufacturing issue.  Seamless pipe is known to cause minor metal loss 
anomalies to be delineated in areas where the wall thickness is non-uniform due to the pipe 
manufacturing process. 
 

 
Figure 5.  Orientation of external metal loss anomalies in the East Straits. 

 

 
Figure 6.  Orientation of internal metal loss anomalies in the East Straits. 
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Figure 7.  Orientation of external metal loss anomalies in the West Straits. 

 

 
Figure 8.  Orientation of internal metal loss anomalies in the West Straits. 
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In-Line Inspection Comparison and Growth Rate Estimation 
  
The in-line inspection results from the 1998, 2003, 2008 and 2013 MFL runs where 
examined for potential metal loss growth.  The 2013 MFL inspections described all external 
metal loss as manufacturing related and all but 8 (all onshore) internal metal loss’ as 
manufacturing as well. All metal loss in the seamless heavy wall pipe (offshore) was 
characterized as manufacturing related.  Table 1 details the number of metal loss anomalies 
described by each MFL inspection. 
 

Table 1.  Summary of in-line inspection anomalies. 
 Inspection # Ext. Metal Loss # Int. Metal Loss Total Metal Loss 

EAST 

1998 MFL (≥3%) 31 60 91 
2003 MFL (≥10%)/GEO 78 61 139 

2008 MFL (≥4%)/GE 78 61 139 
2013 MFL (≥1%)/GEO 71 70 141 

WEST 

1998 MFL (≥3%) 20 32 52 
2003 MFL (≥10%)/GEO 186 95 281 

2008 MFL (≥4%)/GE 205 112 317 
2013 MFL (≥1%)/GEO 194 100 294 

 
An anomaly matching analysis was then conducted between the 1998, 2003, 2008 and 2013 
MFL inspections by aligning each of the runs. Table 2 describes the number of metal loss 
anomalies that were aligned (considered the same anomaly) between particular inspections. 
The “percent possible” noted represents the percentage aligned of the maximum possible.  It 
is intuitive that the greater the number of matches, the more informed is the determination of 
growth. 
 

Table 2.  Anomaly matching results from ILI run alignment. 
 ILI Runs 

Compared 
# of Matches for 

External Metal Loss 
# of Matches for 

Internal Metal Loss 

Total # Anomaly 
Matches 

(% possible) 
 1998-2003 20 20 40 (44%) 

EAST 

1998-2008 18 19 37 (41%) 
1998-2013 18 18 36 (40%) 
2003-2008 75 56 131 (94%) 
2003-2013 67 52 119 (86%) 
2008-2013 69 52 121 (87%) 

 1998-2003 13 19 32 (62%) 

WEST 

1998-2008 13 18 31 (62%) 
1998-2013 13 16 29 (56%) 
2003-2008 155 85 240 (85%) 
2003-2013 144 62 206 (73%) 
2008-2013 190 79 269 (92%) 

 
Corrosion growth rates were investigated by analyzing the growth of matched metal loss 
anomalies between the 2008 MFL and 2013 MFL inspections.  All variances in depth were 
found to be within the ±10% error of the tool. Therefore considering tool error there is no 
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growth as would be expected if these are all manufacturing anomalies.  The trendlines for 
both the East and West segments approximate unity seen in Figures 9 and 10. 
 
 

 
Figure 9. 1998, 2003 and 2008 vs 2013 metal loss depths East segment. 

 
 

 
Figure 10. 1998, 2003 and 2008 vs 2013 metal loss depths West segment. 

 
 
If tool error is not considered, the external growth was found to be between 0.0016 – 0.015 
in/yr and the internal between 0.0016 – 0.019 in/yr.  The corrosion rates for both the external 
and internal anomalies were calculated using a moving 95th percentile scale as presented in 

Trendline 

Trendline 
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Figures 11-14. All growth rates were determined to be the 95% confidence interval of growth.  
Again, the depth variances were within tool error and these rates noted cannot be stated as 
actual, just used as a worst case estimate.  
 
 

 

 
Figure 11. Determinate analysis of growth East external. 

 

 
Figure 12. Determinate analysis of growth East internal. 

 
 
 

All variances are 
within tool error 

All variances are 
within tool error 
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Figure 13. Determinate analysis of growth West external. 

 

 
Figure 14. Determinate analysis of growth West internal. 

 
 

Future Metal Loss Mitigation and MFL Re-inspection Interval 
 
No excavations of metal loss were deemed necessary based on the 2013 MFL inspection 
sizing and no apparent corrosion growth. Even considering the greatest deviation in depths 
within all inspections and not allowing for tool tolerance, an extremely conservative growth 
rate of 0.019 in/yr was determined. Applying this extraordinary rate to the length and depth of 
each anomaly, the lowest estimated failure pressure of any anomaly after a 10 year growth 
period is 1350 psi (2.25 safety factor relative to the maximum operating pressure (MOP)). 
Presently, the 5 year re-inspection interval for metal loss is adequate. 

All variances are 
within tool error 

All variances are 
within tool error 
but one 
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Circumferential Crack Discussion 

 
Ultrasonic (UT) in-line inspections were completed in the east and west segments in 2014 to 
examine for circumferentially oriented cracking or girth weld misalignment.  The NDT UCc 
and the Oceaneering automated UT (AUT) tools were employed for this, respectively.   
 
The NDT Global UCc tool employs shear wave UT sensors to examine the full length and 
circumference of the pipeline in high resolution for circumferentially oriented crack-like 
anomalies.  The NDT UCc tool examined the entirety of each full crossing.  The 
circumferential “crack-like” anomalies identified in 2014 were all at the minimum tool reporting 
depth of 5%, save one at 6%. There were 35 locations delineated, 14 in the East segment 
and 21 in the West. Sixteen were described as potential notches. Three were excavated for 
field interpretation and found to be innocuous manufacturing related marks on the pipe; one 
location is shown in Figure 15. None of these three were noted as possible notch-like.  
 

 
Figure 15. Excavated "crack-like" anomaly. 

 
A fatigue analysis was made employing the most recent years’ operating pressures (Figure 
16) and considering the dimensions of the crack-like indications.  All of the 35 delineated 
anomalies had a remaining life of greater than 50 years using ASME FFS/API 579.  API 
Recommended Practice 579 (RP579), Fitness-For-Service, provides guidance for conducting 
Fitness-For-Service (FFS) assessments using methodologies specifically prepared for 
equipment in the refining and petrochemical industry. FFS assessments are quantitative 
engineering assessments which are performed to demonstrate the structural integrity of an 
in-service component such as pipe, containing a flaw or damage. The results of the ASME 
FFS/API 579 assessment are shown in the Failure Assessment Diagram in Figure 17.  All of 
the anomalies are grouped in a tight area as a result of the similar dimensions, particularly 
depth, of each “crack-like” anomaly. 
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Figure 16. Actual operating pressure of both Straits lines for the period shown. 

 

 
Figure 17. Failure Assessment Diagram of all 35 circumferential "Crack-Like" anomalies in the East and West 

Straits as identified by the NDT UCc tool. 
 
No further action is deemed necessary based on the NDT UCc findings.  Should there be 
abrupt pipe movement in the future, imparting a high strain on the pipe, it would be prudent to 
re-inspect for circumferential cracking. 
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Girth Weld Misalignment 

 
The 2014 Oceaneering AUT tool targeted girth welds having a minimum of 3.2mm 
misalignment. The inspection of both East and West segments found 2 girth welds with up to 
a 4.6mm misalignment.  This amount of misalignment represents approximately 22% of the 
actual wall thickness. There are no absolute limits for misalignment in API 1104 provided that 
the misalignment is distributed evenly around the circumference. It appears to be as the 
misalignment high-low length is 400mm in length (1/4 of the circumference) and there is no 
measured ovality at the location. Considering DNV-RP-C203 (2010) “Fatigue Design Of 
Offshore Steel Structures” (equation 3.3.4) this deviation has a stress concentration factor of 
1.01, Appendix A. Meaning that the stress imparted on this misalignment from the operating 
pressure is 1% higher than a properly aligned butt weld, which is negligible. 
 
Weld misalignment is a function of pipeline construction and therefore is a stable non-growing 
feature. No further action is deemed necessary. 
 
Deformation Discussion 

 
Five deformation inspections within each crossing were examined with consideration to dent 
depth, location to welds and their association to corrosion and/or cracking.  Table 3 
summarizes the details of the five deformation inspections within each crossing.  There were 
no dents >2% depth, no dents with metal loss or on girth welds as detailed in the inspections. 
Two dents were found to be ≅1.5% depth, with one location potentially containing multiple 
dents. There were a few ID reduction / ovalities noted in each section. Estimated bend strains 
were calculated and all have a low estimated strain. The location of the highest noted strain 
(4.9%) was in a pipe replacement area that has a slight deviation from the original pipe and is 
not an actual strain. The replacement section is above ground, 16’ from the West launcher. 
The ID restrictions in all but 2 cases have an ID ≥ 17.9”, the minimum value set by Enbridge.  
The two locations have ID’s of 17.35” and 17.81”. These diameters will not restrict future in-
line inspections as is and can be continued to be monitored.   
  

Table 3. Dent summary from previous deformation inspections. 

 
EAST WEST 

Inspection ID Reduction 
/Ovality # Dents Highest Est. 

Strain (%) 
ID Reduction 

/Ovality # Dents Highest Est. 
Strain (%) 

1998 PII - 2 - - 3 - 
2003 BJ Geopig 4 - 0.331 9 - 1.100 
2005 BJ Geopig 9 - 0.014 12 - 0.021 

2008 GE Calliper 13 - - 4 - - 
2013 BJ Geopig 5 2 - 12 - 4.900 

 
The location noted in the 2013 Geopig ILI as a multiple dent with a maximum depth of 1.5% 
has been visually inspected by divers in 2014. At the location there were some markings on 
the pipe from the banding used during installation of the pipe, there was no corrosion 
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observed within the disbonded area, and there was no denting, gouging, or scratching 
identified in the vicinity. Even though the term multiple dent was utilized, there was no sign of 
multiple apex’s by the tool and it is a well-known fact that seamless pipe has a harmless but 
undulating wall profile.  A deflection of 1/3” is all that is required to register a 1.5% deflection. 
 
During the alignment of the various in-line inspections, locations of possible dents interacting 
with metal loss or crack-like indications were looked for. All of the MFL, UCC and deformation 
inspections were considered. To which, one possible location of a dent (1998) with metal loss 
(2003) was found, Table 4. There are no further alignments at this location within any of the 
more recent inspections. Enbridge has reviewed this location along with the ILI vendor and 
found that based on the subsequent 7 inspections that there is a manufacturing metal loss 
indication that has had no change in growth and that there are no indications of denting in the 
higher resolution deformation tools employed since then. This location is deemed acceptable 
based on this review. 
 

Table 4. Dent aligned with metal loss run over run. 
1998 MFL East 2003 MFL East 

 Distance 
(ft) 

Length 
(in) 

Depth 
% 

 
Clock 

 
Comments 

 Distance 
(ft) 

Length 
(in) 

Depth 
% 

 
Clock 

 
Comments 

9571.492   8:45 DENT 9606.808 1.2 27 8:30 Int MFG 
 
 
 
Pipe Movement Discussion 

 
Pipeline positional information was provided by the BJ Geopig as captured during the 
deformation inspections. Submeter accurate inertial navigation units are within the ILI to 
capture the three dimensional movements of the tool.  The information provided is a highly 
accurate geographic location (northing and easting) of specific points such as girth welds.    
 
Comparing previous Geopig inspections to the 2013 data it was found that the greatest 
horizontal displacement in the data was noted in the East segment (Figure 17) at the end of 
the inspection and was 163mm (6.4”) and in the West segment (Figure 18) at the beginning 
of the inspection and was 172mm (6.8”). This amount of deviation has been determined to 
impart less than 0.02% strain as it acts over a long length. Both of these locations are 
onshore. The 2013 odometers for the greatest deviations are noted in the figures. 
 
The vertical deviations are slightly greater. The greatest vertical deviation in the data was 
noted in the East segment (Figure 19) at both ends of the inspection with the greatest being 
370mm (14.6”) and in the West segment (Figure 20) at one third of the inspection length and 
was 214mm (8.4”). Note that all of the horizontal and vertical deviations include many pipe 
joints.  These are smooth transitions as many joints over 100’s of feet are moving. The pipe 
therefore has negligible added stress or strain imparted. Some of the underwater variations in 
height may have been corrected during 2014 maintenance in which both segments had new 
anchor points installed so as to have no unanchored spans greater than 75’ in length. 
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Figure 18. Pipeline horizontal movement as measured by the BJ Geopig in the East crossing. 

 

 
Figure 19. Pipeline horizontal movement as measured by the BJ Geopig in the West crossing. 
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Figure 20. Pipeline vertical movement as measured by the BJ Geopig in the East crossing. 

 

 
Figure 21. Pipeline vertical movement as measured by the BJ Geopig in the West crossing. 

 
Continued vigilance with respect to pipe movement is warranted.  Unless a specific event 
occurs which may cause pipe movement, the present inspection frequency is appropriate. 
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Further Discussion to Note 

 
The following points should be considered as they relate to the preparation of this report: 

 
1. A re-inspection for metal loss, deformation and pipe movement is due in 2018.  If a 

specific event occurs which may cause pipe movement or damage, then it may be 
prudent to inspect prior to 2018 and also include circumferential cracking as a threat to 
examine for.   

 
2. Specified interaction criteria and remaining strength analysis should continue to be 

made on all metal loss anomalies including those defined as manufacturing related. 
 

3. No other locations were found to require attention at this time in the East or West 
Straits with respect to the information supplied. 
 

  
This review considers anomalies as delineated by MFL, deformation and specific UT tools; no 
other threats outside the scope of the ILI tools utilized or areas of possible concern were 
considered.  The threats that the ILI tools considered in this report are metal loss (corrosion), 
deformations including dents, buckles and ovalities, pipe movement, circumferential crack-
like anomalies, and girth weld misalignment. 
 
Please refer again to the disclaimers noted on page 2.
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APPENDIX A – Girth Weld Misalignment Stress Calculation 
 
DNV-RP-C203 (2010) “Fatigue Design Of Offshore Steel Structures” (equation 3.3.4) 
 
 

𝑆𝑆𝑆𝑆𝑆𝑆 = 1 +
6(𝛿𝛿𝑡𝑡 + 𝛿𝛿𝑚𝑚 − 𝛿𝛿0)

𝑡𝑡
∙

1

1 + �𝑇𝑇𝑡𝑡�
𝛽𝛽 𝑒𝑒

−𝛼𝛼 

 
SCF = Stress Concentration Factor 
𝛿𝛿𝑡𝑡 = 𝑃𝑃𝑃𝑃𝑃𝑃𝑒𝑒 𝑤𝑤𝑤𝑤𝑤𝑤𝑤𝑤 𝑡𝑡𝑡𝑡𝑤𝑤𝑡𝑡𝑡𝑡𝑃𝑃𝑡𝑡𝑃𝑃𝑡𝑡𝑡𝑡 𝑡𝑡ℎ𝑃𝑃𝑖𝑖𝑖𝑖𝑡𝑡𝑒𝑒𝑡𝑡𝑡𝑡 𝑣𝑣𝑤𝑤𝑡𝑡𝑃𝑃𝑤𝑤𝑡𝑡𝑖𝑖𝑒𝑒 = 0 𝑃𝑃𝑡𝑡 𝑡𝑡ℎ𝑃𝑃𝑡𝑡 𝑖𝑖𝑤𝑤𝑡𝑡𝑒𝑒 
𝛿𝛿𝑚𝑚 = 𝑀𝑀𝑃𝑃𝑡𝑡𝑤𝑤𝑤𝑤𝑃𝑃𝑀𝑀𝑡𝑡𝑀𝑀𝑒𝑒𝑡𝑡𝑡𝑡 𝑑𝑑𝑒𝑒𝑃𝑃𝑡𝑡ℎ = 4.6𝑀𝑀𝑀𝑀 = 0.181" 
𝛿𝛿0 = 0.1 𝑡𝑡 = 0.1 (0.812) = 0.0812" 
𝑡𝑡 = 𝑊𝑊𝑤𝑤𝑤𝑤𝑤𝑤 𝑡𝑡ℎ𝑃𝑃𝑖𝑖𝑖𝑖𝑡𝑡𝑒𝑒𝑡𝑡𝑡𝑡 = 0.812" 

𝑇𝑇 = 𝑇𝑇ℎ𝑃𝑃𝑖𝑖𝑖𝑖𝑒𝑒𝑡𝑡 𝑃𝑃𝑃𝑃𝑃𝑃𝑒𝑒 𝑤𝑤𝑤𝑤𝑤𝑤𝑤𝑤 𝑡𝑡ℎ𝑃𝑃𝑖𝑖𝑖𝑖𝑡𝑡𝑒𝑒𝑡𝑡𝑡𝑡 𝑃𝑃𝑖𝑖 𝑡𝑡ℎ𝑃𝑃𝑡𝑡 𝑤𝑤𝑒𝑒𝑡𝑡𝑒𝑒 𝑤𝑤 𝑡𝑡𝑡𝑡𝑤𝑤𝑡𝑡𝑡𝑡𝑃𝑃𝑡𝑡𝑃𝑃𝑡𝑡𝑡𝑡 ∴ 𝑃𝑃𝑡𝑡 𝑡𝑡ℎ𝑃𝑃𝑡𝑡 𝑖𝑖𝑤𝑤𝑡𝑡𝑒𝑒 �
𝑇𝑇
𝑡𝑡
�
𝛽𝛽

= 1 

𝐷𝐷 = 𝐷𝐷𝑃𝑃𝑤𝑤𝑀𝑀𝑒𝑒𝑡𝑡𝑒𝑒𝑡𝑡 
𝐿𝐿 = 𝑀𝑀𝑃𝑃𝑡𝑡𝑤𝑤𝑤𝑤𝑃𝑃𝑀𝑀𝑡𝑡𝑀𝑀𝑒𝑒𝑡𝑡𝑡𝑡 𝐿𝐿𝑒𝑒𝑡𝑡𝑀𝑀𝑡𝑡ℎ = 400𝑀𝑀𝑀𝑀 = 15.75" 
 

𝛼𝛼 =  
1.82𝐿𝐿
√𝐷𝐷𝑡𝑡

∙
1

1 + �𝑇𝑇𝑡𝑡�
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Solving for SCF 
 

𝑆𝑆𝑆𝑆𝑆𝑆 = 1 +
6(0 + 0.181 − 0.0812)

0.812
∙

1
1 + 1

𝑒𝑒
−1.82(15.75)
�20(0.812)

∙ 11+1 
 
 

𝑆𝑆𝑆𝑆𝑆𝑆 = 1.01 
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