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Not all ‘neuropsychologists’ are qualified to be 
instructed as experts in neuropsychology

• ‘Neuropsychologist’ is not a protected term
• A ‘Clinical Psychologist in Neuropsychology’ is not a Clinical 

Neuropsychologist
• Simply being a qualified Clinical Psychologist is insufficient to provide 

expert opinion for the Court on neuropsychology issues
• A Clinical Neuropsychologist is a specialist Clinical Psychologist who has 

undergone post-doctoral training in neuropsychology and has gained the 
necessary substantial experience in applied neuropsychological assessment 
and treatment to be eligible for admission to the BPS Specialist Register of 
Clinical Neuropsychologists (SRCN)

• Whilst not mandatory, the vast majority of properly qualified Clinical 
Neuropsychologists are on the SRCN
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Specialist Register in Clinical Neuropsychologist
(SRCN)

The following is taken from the SRCN website:

‘The Specialist Register of Clinical Neuropsychologists is the 
gold standard for registration for clinicians practising in 
neuropsychology and provides a quality mark for their 
expertise, as well as assurance that the skills and experience 
of an individual have been validated and are of the 
appropriate standard.’

Questions to ask of ‘neuropsychologists’

• Are you registered on the BPS Specialist Register of Clinical 
Neuropsychologists? If not, are you eligible for registration?

• What qualifies you to act as an expert in neuropsychology?
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Validating the neuropsychological assessment

• The value of an assessment is crucially dependant on the quality of the 
contributing data

• Cognitive test results are not valid if the Claimant does not try hard 
(appropriately) on the tests 

• The quality of the data is to a high degree, determined by multiple 
influences affecting the test performance of the Claimant.

A neuropsychological assessment that does 
not include measures of ‘effort’ is inadequate
A few points about the term ‘effort’

• Is a proxy for motivation
• Is potentially misleading as implying 

something is uni-dimensional and uni-
directional

• Implies it is encompassed by a test score that 
itself ranges along a uni-dimensional scale

• Better to use the term ‘performance validity’
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Why is the objective assessment of 
‘effort’/validity such a big issue?

• Clinical judgement is a poor way of detecting faking of cognitive 
impairment (Faust et al., 1998)

• 30-40% of claimants may have invalid presentations (Larrabee et al. 
2009)

• Green et al. (2001) found 53% of variance on a composite 
neuropsychological test battery with litigants was explained by 
‘effort.’ Contrasted with 11% of variance shared by education, 4% by 
age and 5% by brain injury severity

• If appropriate ‘effort’ is sub-optimal then test data is likely to be 
invalid and erroneous conclusion may be reached

Failure on a ‘effort’/validity test does not necessary 
mean the Claimant is feigning impairment
The only statistical ‘proof’ of intentionality (which is necessary for feigning or 
malingering) is when performance is below chance

A Claimant can fail an ‘effort’ test due to:
 Testee underperformed (even if unlikely) only on the test of ‘effort’
 Not wanting to be assessed because of e.g. being fed up of the litigation 

process
 ‘Illness behaviour’
 Extremely impaired cognitive impairment
 Abnormal arousal (e.g. due to drug induced hyperarousal or drug induced 

stupor or just very very tired)
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Some factors neuropsychologists should consider 
when a Claimant fails performance validity tests
• Severity of cognitive impairment in relation to index event
• Pattern of cognitive test performance (e.g. implausible discrepancies 

between neurocognitive tests of relative difficulty) 
• Discrepancies among medical records, self-report and observed 

behaviour
• Implausible self-report symptoms at interview
• Improbable changes in test scores across repeated examinations

Questions to ask of the neuropsychologist 
about performance validity
• Did you administer any tests of ‘effort’/ validity. If not, why not?
• Assuming the Claimant failed the validity test/s – Do you believe the 

Claimant is feigning cognitive impairment or does he/she have any 
genuine cognitive impairments? 

• Did you consider discrepancies among medical records, self-report 
and observed behaviour?

• Are there any implausible discrepancies between tests of relative 
difficulty?

• Is there any inverse relationship between performance on the validity 
tests and the severity of their head injury?
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Secondary effects on neurocognitive 
Impairment

• A profile of impairment does not necessarily point to the Claimant as 
having suffered a brain injury

• Secondary effects may directly or indirectly be related to the index 
injury and it is central to at least consider whether they are causative 
or consequent on the material event (Arnett, 2013)

• e.g. a person with anxiety after learning they have a brain tumour could have 
concentration problems and poor memory secondary to the effects of anxiety 
which is not attributable to the tumour

• Anxiety may exacerbate the cognitive difficulties due to the tumour  

Some secondary effects that can impact on 
neurocognitive Impairment

• Anxiety
• Depression
• Fatigue
• Pain
• Substance use and alcohol
• The litigation process!
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Questions to ask of the neuropsychologist 
about an impairment profile

• Does the impairment profile suggest biological injury to the 
brain?

• Could the impairment profile indicate causes other than 
brain injury?

• What other reasons could there be for the impairment 
profile?

• Is there anything in the profile to suggest a significant 
contribution of factors apart from the brain injury?

Assessment of Mental Capacity from a 
neuropsychological perspective

• There is no neurocognitive test of 
capacity

• Neurocognitive tests were not designed 
to assess mental capacity

• A Clinical Neuropsychologist needs (or 
should) rely on much more than 
cognitive test results

• Neurocognitive testing can be very 
helpful as part of the assessment 
process
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Some observations on capacity assessments

• A tendency to overprize the efficacy or relevance of 
standard neurocognitive tests

• Standardised tests are an entirely different scenario to the 
task demands of decision making in real life

Some observations on capacity assessments 
(2)
A very well known test manual states:
• It is important to maintain a standard administration
• Do not alter the test items or administration instructions
• If the examinee asks for help…say I want to see how well you can do it 

yourself
• Regarding assistance, the examiner can only ask for clarification and 

provide no further assistance
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Some observations on capacity assessments 
(3)
Compare this to the code of the MCA (2005):
• 1(3) all practice steps have to be taken to help him make a decision
• 3(2) and you are allowed to use simple explanations and visual aids 

etc

Some observations on capacity assessments 
(4)
• Test results are only one of the ‘cues’ as to the to-be-judged criterion
• There are other ecological valid cues (e.g. what she/he says they 

would do in specific situations and what they actually do)
• A range of ecologically valid cues needs to be used
• The method of a capacity assessment is to illuminate the ‘cues’ to 

changes whereby reasoning is degraded by poor ‘use’ of information
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Case example: Loughlin v Singh 

• Case no. 4MA21456
• http://www.bailii.org/ew/cases/EWHC/QB/2013/1641.html
• Severe TBI base 12, Riding bike. L frontal lobe damage
• Some family problems pre-accident. KL was doing well at school
• Following accident had extensive follow-up by a paediatric service, psychological 

treatment, special ed. needs, extra time for exams
• 2 B's, 5 C's at GCSE; E music technology, E psychology, D general studies, fail applied 

business at A level college
• Case management package from age 18, lived independently with support from aged 20
• Extensive neurocognitive testing, full scale IQ 120. Satisfactory performances on 

executive tests. Performance validity OK
• Aged 23 at time of trial

Does KL have capacity?

• Based solely on neurocognitive test performance, v hard to argue he does 
not

• In interview, he was pleasant, sensible, polite and seemed intelligent.
• Only when one looks at his reported real-world behaviour do reservations 

arise:
• Cannot organise self - needs extensive prompting
• Does not budget effectively - does not use money in ways he has agreed to
• Impulsive purchases
• Neuropsychiatry assessment - cannot anticipate consequences of his actions at an 

emotional or behavioural level

• Ultimate judgement was that KL lacks capacity to manage his financial 
affairs
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Questions to ask the Clinical Neuropsychologist 
about their capacity assessment

• What factors did you consider when forming your opinion on 
the Claimant’s capacity?

• Did your test results have any bearing on your opinion? If so, in 
what way?

• Did you ask any specific capacity-type questions during your 
interview with the Claimant? If not, why not?

• What is the evidence for/against the Claimant being able to 
‘use’ information to make decisions in the context of decision/s 
to be made?
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