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OVERVIEW 

 

1. Parliament’s first objective in amending s. 56.1 of the Controlled Drugs and Substances Act, 

S.C. 1996, c. 19 (“CDSA”) in May 2017 was to protect public health in Canada. Its second 

aim was to proportionately protect the right of people who use drugs not to be 

unconstitutionally deprived of access to the health services available at supervised 

consumption sites.     

 

2. The text of s. 56.1 of the CDSA promotes these legislative objectives by structuring the 

decision-maker’s discretion and limiting participatory rights in the s. 56.1 decision-making 

process.  The legislative text does not support the existence of a duty of procedural fairness 

to third parties to applications for exemptions under s. 56.1 (“third parties”). 

 

3. It would be inconsistent with the scheme and purposes of s. 56.1 of the CDSA for the Court 

to find that the statutory decision-maker owes a duty of procedural fairness to third parties at 

common law.  Imposing such a duty would frustrate the public health objective of the 2017 

amendments and enfeeble Parliament’s legislative protection of constitutional rights.  This is 

to be avoided at a time when an opioid crisis continues to ravage the country.       

 

 

 

PART I – STATEMENT OF FACTS 
 

4. The Canadian Drug Policy Coalition (“CDPC”) takes no position as to the facts concerning 

the applications of Access to Medically Supervised Injection Services Edmonton for 

exemptions to establish supervised consumption sites, pursuant to s. 56.1 of the CDSA.  

 

5. The outcome of these proceedings has the potential to affect the review and approval of 

future supervised consumption services in Canada.  CDPC is concerned that s. 56.1 be 

interpreted in a manner that comports with Parliament’s intentions.  
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PART II – POINTS IN ISSUE 
 

6. Is a duty of procedural fairness to third parties consistent with s. 56.1 of the CDSA and 

Parliament’s intentions in amending the legislation in May 2017?   

 

 

 

PART III – STATEMENT OF SUBMISSIONS 
 

7. Section 56.1 of the CDSA confers discretion on the Minister of Health or her delegate to 

grant an exemption from the application of provisions of the statute or its regulations, if an 

exemption is necessary for a medical purpose.
1
  This Court is “entitled to look at the nature 

and purpose of the statutory scheme” to determine whether the s. 56.1 decision-maker owes a 

duty of procedural fairness to third parties in considering applications for exemptions and, if 

so, to determine the content of that duty.
2
   In this case, the scheme of s. 56.1 and the 

purposes of the provision do not support procedural fairness obligations to third parties. 

 

Third parties are not owed procedural fairness 
 

8. Section 56.1 of the CDSA is drafted to obviate procedural fairness to third parties, and to 

otherwise define and circumscribe third parties’ procedural and participatory expectations in 

the s. 56.1 decision-making process.   

 

9. Section 56.1 does not require the statutory decision-maker to consult community 

representatives (however “community” may be defined) in the decision-making process.  

Instead, the decision-maker may hear from community representatives in two ways.   

 

10. First, the decision-maker may receive “expressions of community support or opposition” 

from the proponent of an application, pursuant to s. 56.1(2)(e) of the CDSA. 

 

11. Second, s. 56.1(4) of the CDSA gives the decision-maker discretion to solicit comments 

directly from members of the public if, in considering an application for an exemption, the 

decision-maker is of the view that additional information will assist her in making her 

                                                      
1
 CDSA, at s. 56.1(1). 

2
 P. & S. Holdings Ltd. v. Canada, 2017 FCA 41 at para 26.  
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decision.  Section 56.1(4) is “activated” only if the decision-maker chooses to give public 

notice of an application for an exemption under that provision.  In Parliament, the Minister of 

Health emphasized that “this consultation [under s. 56.1(4)] would not be required by 

legislation, and indeed, it would be the exception rather than the rule.”
3
 

 

12. The decision-maker is not required to provide reasons for granting an exemption.
4
 

 

13. In accordance with the foregoing, CDPC endorses the submission of the Attorney General of 

Canada at paragraphs 37 and 38 of her Memorandum of Argument that s. 56.1 of the CDSA 

eschews participatory rights (and, by extension, procedural fairness) for third parties in the 

decision-making process, unless the decision-maker, in the exercise of her discretion, invokes 

s. 56.1(4) in relation to a particular application. In that event, participatory rights are limited 

as provided in that subsection, i.e. to offer “comments” during a 45- to 90-day period of time. 

 

14. The non-existence of a duty of procedural fairness to third parties – and the limitations on 

third party participation more generally – serve Parliament’s purposes in amending s. 56.1 of 

the CDSA. 

 

The 2017 amendments intended to protect public health and to ensure Charter-compliant 

decision-making, in accordance with the directions of the Supreme Court of Canada 

  

15. The Government introduced amendments to s. 56.1 of the CDSA in 2017 to support the 

implementation of a national drug policy that is “comprehensive, compassionate, 

collaborative, and evidence-based, and use[s] a public health approach when considering and 

addressing drug issues.”5 

 

16. The amending legislation reduced the 26 categories of information previously required in an 

application for an exemption under s. 56.1 of the CDSA to six.  Only one of these six criteria 

– information regarding “the intended public health benefits of the site” – is mandatory in all 

                                                      
3
 Canada, Parliament, House of Commons, House of Commons Debates, 42

nd
 Parl., 1

st
 Sess., no. 177 (15 May 2017), 

at p. 11180; emphasis added, CPDC’s Legislative History Book at Tab 3.  The Court may take notice of the 

materials which relate to the legislative history of s. 56.1 of the CDSA: Newfoundland (Treasury Board) v. N.A.P.E., 

2004 SCC 66 at paras. 56 – 57. 
4
 CDSA, at s. 56.1(5). 

5
 Canada, Parliament, House of Commons, House of Commons Debates, 42

nd
 Parl., 1

st
 Sess., no. 176 (12 May 2017), 

at p. 11130; emphasis added, CPDC’s Legislative History Book at Tab 3.   
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applications. This reflects the priority s. 56.1 now places on the protection of public health as 

an objective of the legislation. 

 

17. The other five criteria for an application under s. 56.1(2) of the CDSA – which include 

“expressions of community support or opposition” – apply if the applicant has information 

related to them. This is indicated by the words “if any” before clauses (a) to (e) of s. 56.1(2) 

of the CDSA.  

 

18. By amending s. 56.1 in this way, Parliament eliminated mandatory consultation (formerly 

required by s. 56.1(3) of the CDSA) and subordinated the importance of consultation to the 

protection of public health.  

 

19. This intention was confirmed in Parliament:  

I just want to be very clear of the difference between the public health benefits versus the 

other five factors. The public health benefits are to allow the minister to confirm that she 

has the authority to take the decision under section 56.1, because that decision is taken 

when it’s necessary for a medical benefit. […] The other five factors were grouped as a 

block in order to demonstrate that those were elements that the Supreme Court of Canada 

indicated should be considered in making a decision on an application. The reordering of 

the requirements does change what the legislation sets out as what must be in an 

application. Currently the five factors are equally weighted; they’re presented together.
6
 

 

20. The legislators’ intention to prioritize the protection of public health in s. 56.1 of the CDSA is 

coordinate to Parliament’s other purpose in amending the legislation: to promote 

discretionary decision-making under s. 56.1 that proportionately protects drug users’ right 

not to be unlawfully deprived of access to life-saving health care at supervised consumption 

sites.  The amendments to s. 56.1 drew directly from the reasons on remedy in Canada 

(Attorney General) v. PHS Community Services Society, 2011 SCC 44 (“PHS”). 

 

21. The Court in PHS commented,  

Where the Minister is considering an application for an exemption for a supervised 

injection facility, he or she will aim to strike the appropriate balance between achieving 

the public health and public safety goals [of the CDSA].  Where, as here, the evidence 

indicates that a supervised injection site will decrease the risk of death and disease, and 

                                                      
6
 Canada, Parliament, House of Commons, Standing Committee on Health, Minutes of Proceedings and Evidence, 

42
nd

 Parl., 1
st
 Sess., no. 41 (9 February 2017), at p. 5; emphasis added, CPDC’s Legislative History Book at Tab 4.  
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there is little or no evidence that it will have a negative impact on public safety, the 

Minister should generally grant an exemption. 

 

… the Minister[’s] discretion in determining whether to grant exemptions … must be 

exercised in accordance with the requirements of the Charter. This requires the Minister 

to consider whether denying an exemption would cause deprivations of life and security 

of the person that are not in accordance with the principles of fundamental justice.
7
 

 

22. The Court then set out the factors for the decision-maker to consider to ensure that her 

discretion is exercised in Charter-compliant fashion:   

The factors considered in making the decision on an exemption must include evidence, if 

any, on the impact of such a facility on crime rates, the local conditions indicating a need 

for such a supervised injection site, the regulatory structure in place to support the 

facility, the resources available to support its maintenance, and expressions of community 

support or opposition.
8
 

 

23. It is obvious that the criteria enacted by ss. 56.1(2)(a) to (e) of the CDSA are drawn nearly 

word-for-word from the Supreme Court’s list of criteria to guide proportionate, Charter-

compliant, discretionary decision-making under s. 56 of the CDSA, as it was in 2011.  

 

24. The Director of Controlled Substances Directorate, Health Canada confirmed to Parliament 

that, in introducing the amendments to s. 56.1, the Government intended the legislation to 

effectively codify the Supreme Court’s directions in PHS.  She testified that the amendments 

to s. 56.1 were drafted 

[…] to make a clear link between the legislation and the Supreme Court of Canada 

decision so that the legislation doesn’t bear the burden of that interpretation, and so that 

the entirety of that court decision can be seen to be a direct link into the legislation, so 

that the interpretation can be maintained.
9
 

 

 

25. An exchange between the Minister of Health and a Senator in the Standing Senate 

Committee on Legal and Constitutional Affairs also acknowledged that, to protect drug 

users’ Charter rights, the Government believed that it was necessary to reduce the onerous 

                                                      
7
 PHS at paras. 152 – 153; Canadian Charter of Rights and Freedoms, Part 1 of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982 (UK), 1982, c 11. 
8
 PHS at para 153.  

9
 Canada, Parliament, House of Commons, Standing Committee on Health, Minutes of Proceedings and Evidence, 

42
nd

 Parl., 1
st
 Sess., no. 41 (9 February 2017), at pp. 6 and 7; emphasis added, CPDC’s Legislative History Book at 

Tab 4. 
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criteria for applications for exemptions under the previous version of s. 56.1 of the CDSA, 

which had departed from the Supreme Court’s directions in PHS: 

Senator Joyal: There were 26 conditions [in the former version of s. 56.1]. When you 

put all the conditions together it was almost the equivalent to negating the intention that 

the Supreme Court expressed in relation to section 7 of the Charter, which is the right to 

security and life. […] 

 

Ms. Philpott: You are absolutely right. There were 26 criteria under the previous 

legislation. Many of them in and of themselves made sense but put all together they 

became incredibly daunting and far too onerous. […] I am hearing every single day about 

people dying. It became impossible. I had to force people to continue to work with that 

legislation. We looked at a number of possibilities and how we could do this best. We 

went to the Supreme Court decision.
10

 

 

 

26. In interpreting s. 56.1 of the CDSA, and determining whether third parties have a legitimate 

claim to procedural fairness, this Court ought to bear in mind that s. 56.1 was amended to 

guide discretionary decision-making to protect the s. 7 Charter rights of people who use 

drugs—people whose lives and security of the person will be at risk if decision-making with 

respect to supervised consumption facilities is unduly impeded by procedural excesses.  

 

Finding that third parties are entitled to procedural fairness would frustrate the purposes 

of the amendments to s. 56.1 of the CDSA and imperil Charter rights 

 

27. This application marks the first time a court has been called upon to interpret s. 56.1 of the 

CDSA.  Because the application is the first of its kind, the Court’s decision may be expected 

to have a ripple effect beyond the case at bar.  The Court’s decision may affect the process 

used to assess and approve supervised consumption sites throughout Canada.   

 

28. A judicially-imposed procedural fairness obligation to third parties would risk impeding the 

protection of human life in Canada, at a time when the country continues to face a persistent 

opioid crisis.  As the Parliamentary Secretary to the Minister of Health confirmed in 2017, 

the urgent need to respond to this crisis motivated the Government of Canada to amend s. 

56.1 of the CDSA: 

                                                      
10

 Canada, Parliament, Senate of Canada, Proceedings of the Standing Senate Committee on Legal and 

Constitutional Affairs, 42
nd

 Parl., 1
st
 Sess., no. 25 (30 March 2017), at p. 25; emphasis added, CPDC’s Legislative 

History Book at Tab 5.  
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Under the current criteria of the previous government, three sites were approved in 

Montreal. Does the member know how long it took for these three sites to be approved? 

It took 22 months, nearly two years.  

 

Does the member think it is reasonable, when we know that there are people dying in 

various cities across Canada, in record numbers, to wait such a long period of time before 

we approve these sites? These are sites that are asked for by local health professionals, by 

communities, and by provincial governments. 

 

Does he think it is reasonable, when we have people dying in record numbers, to wait 

such a long period of time? Does he not think instead that we are better off moving to 

what the Supreme Court of Canada has stated should be the five guiding principles when 

we approve these safe consumption sites?
11

  

 

 

29.  Injecting a duty of procedural fairness to third parties into decision-making under s. 56.1 of 

the CDSA would burden the statutory process with additional, delay-creating complexities of 

the kind denounced in Parliament in 2017. To again quote from the Parliamentary Secretary 

to the Minister of Health: 

[…] people who use drugs already face significant barriers in accessing the health and 

social services they need, often due to stigmatization and discrimination. Supervised 

consumption sites are meant to be low-threshold, easily-accessible services. The more 

requirements or rules that are added to the process for accessing supervised consumption 

sites, the less accessible this service becomes to the vulnerable population it is meant to 

serve.
12

 

 

 

30. In summary, additional procedural barriers to supervised consumption services would be 

liable to jeopardize the s. 7 Charter rights of people who use drugs by temporally impeding 

their access to health care.  Respectfully, this would be inconsistent with Parliament’s 

intention to make the protection of public health the main priority of discretionary decision-

making under s. 56.1 of the CDSA.  What is more, non-statutory procedural obligations to 

third parties would effectively amount to an end-run on the Supreme Court’s directions in 

PHS on proportionate, Charter-compliant decision-making. Since the amendments to s. 56.1 

of the CDSA in 2017 were intended to codify the PHS decision-making criteria, this would 

also serve to undermine Parliament’s intent. 

                                                      
11

 Canada, Parliament, House of Commons, House of Commons Debates, 42
nd

 Parl., 1
st
 Sess., no. 141 (15 February 

2017), at p. 8984, CPDC’s Legislative History Book at Tab 1. 
12

 Canada, Parliament, House of Commons, House of Commons Debates, 42
nd

 Parl., 1
st
 Sess., no. 176 (12 May 

2017), at p. 11130; emphasis added, CPDC’s Legislative History Book at Tab 2 
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Conclusion   

31. In enacting s. 56.1 of the CDSA, Parliament sought to remove unjustified barriers to the 

approval of supervised consumption sites to protect public health and to proportionately 

safeguard constitutional rights.  Parliament clearly intended to limit participatory rights under 

the statute to those which are express in s. 56.1.  CDPC respectfully submits that the Court 

should uphold Parliament’s intentions and find that third parties do not have a claim to 

procedural fairness under s. 56.1 of the CDSA. 

 

 

PART IV – ORDER SOUGHT 

 

32. The Court ought to find that third parties are not owed procedural fairness in the s. 56.1 

decision-making process. 

 

33. Pursuant to the Court’s Order of 13 September 2018, CDPC shall not seek and shall not be 

made subject to any order for costs.  

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 2nd DAY OF OCTOBER, 2018. 

 

 
__________________________ 

Monique Pongracic-Speier, Q.C 

Ethos Law Group LLP 

  
For :_______________________________ 

 Caitlin Shane 

 Pivot Legal Society 
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