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PART I – OVERVIEW 

1. Prisoners lack effective access to PNSPs. For some, it is due to the total absence of such 

programs where they are incarcerated. For others, it is due to structural barriers built into binding 

CSC rules, directives and policies that govern the existing PNSP. In either case, the inability to 

access sterile needles and syringes is harmful to everyone. But the Respondents’ refusal to 

permit effective access to PNSPs harms some more than others. Because of a web of historical 

and social factors, women, Aboriginal peoples, and people with disabilities are 

disproportionately impacted by the Respondents’ rules. These groups are already more likely to 

be exposed to HIV or HCV, more likely to be incarcerated, and more likely to share needles. 

They are therefore more in need of PNSPs, and more seriously harmed by a lack of effective 

access to them. Pivot Legal Society, West Coast Prison Justice Society and Vancouver Area 

Network of Drug Users (“the Interveners”) intervene in this proceeding to address the equality 

rights implications of the Respondents’ rules.  

PART II – FACTS 

2. The record in this Application confirms four uncontroversial points: Injection drug use is 

a significant contributor to the spread of HIV/HCV; HIV/HCV is rampant in penitentiaries; 

needle-sharing is a leading cause of this high infection rate; and that exchange programs are an 

effective means of combating the spread of HIV/HCV. The record also establishes that the 

consequences that flow from ineffective access to exchange programs inside Canada’s 

penitentiaries disproportionately impact individuals along lines defined by race, sex and 

disability.  

3. The Interveners adopt the submissions of the Applicants with respect to the structural 

failings of the existing CSC PNSPs. 
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A. THE RELATIONSHIP BETWEEN INJECTION DRUG USE, HIV/HCV, AND IMPRISONMENT 

4. The majority of new HCV infections are attributable to injection drug use,1 and injection 

drug users account for 58% of prevalent HCV infections in Canada.2 The World Health 

Organization identifies injection drug users as a key population for HIV infection.3 Injection 

drug use accounts for an estimated 10% of all HIV infections globally; the global HIV 

prevalence amongst injection drug users is approximately 19%.4 

5. HIV and HCV, in turn, are endemic to Canadian penitentiaries. The rate of HCV 

infection inside penitentiaries is anywhere between 20 and 50 times higher than in the general 

population.5 17.8% of persons imprisoned in penitentiaries have chronic HCV infection, and as 

many as 24% have been exposed to the virus.6 Between 1 in 8 and 1 in 9 of all persons infected 

with HCV in Canada have spent time inside a prison each and every year.7 The HIV prevalence 

rate for federal prisoners is some ten times the rate for the general Canadian population.8 Even if 

1 Robert S. Remis, Modeling the Incidence and Prevalence of Hepatitis C Infection and its Sequaelae in Canada, 
2007 – Final Report (Public Health Agency of Canada, 2007) at 18 [“Remis”], Supplementary Application 
Record [“SAR”], Vol I, Tab 3(D), p. 627; C. Strike et al., Best Practice Recommendations for Canadian Harm 
Reduction Practices that Provide Services to People Who Use Drugs and are at Risk for HIV, HCV and Other 
Harms (Working Group on Best Practice for Harm Reduction Programs in Canada, 2013) [“Strike”] at 13, SAR, 
Vol. II, Tab 3(Q), p. 756.  
2 Remis, supra at 5, SAR, Vol I, Tab 3(D), p. 624. 
3 World Health Organization, Consolidated Guidelines on HIV Prevention, Diagnosis, Treatment and Care for Key 
Populations (Geneva: WHO, 2014) at xii, SAR, Vol VII, Tab 10(L), p. 2056. 
4 David P. Wilson et al., “The cost-effectiveness of harm reduction” (2014) 26 Int’l J. Drug Pol. S5 at S5, 
Supplementary Application Record (2nd) [“SAR.2d”], Tab 1(E), p. 67. 
5 Correctional Service of Canada Needle Exchange Program Working Group, Needle Exchange Programs (CSC, 
1999), at 3, SAR, Vol IV, Tab 5(Z), p. 1538; Affidavit of Dr. John D. Farley [“Farley Affidavit”], at para. 31, SAR, 
Vol III, Tab 4, p. 1017. 
6 Fiona G. Kouyoumdjian et al., “Persons in Correctional Facilities in Canada: A key population for hepatitis C 
prevention and control” (2015) 106 Can J. Pub. Health 454 [“Kouyoumdjian”] at 454, SAR.2d, Tab 1(B), p. 13. 
7 Kouyoumdjian, surpa at 454, SAR.2d, Tab 1(B), p. 13. 
8 Ontario Medical Association, Improving Our Health: Why is Canada Lagging Behind in Establishing Needle 
Exchange Programs in Prisons (OMA, 2004) [“OMA”] at 4, Application Record [“AR”], Tab 3(M), p. 270;  
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prevalence rates have been trending downward – a point that the interveners do not concede9 – 

they remain dramatically high compared to the general population in Canada. 

6. Imprisonment and injection drug use have a clear impact on the risk of contracting 

HIV/HCV. These two variables also frequently intersect with each other, compounding their 

respective effects. For example, one study focused on the Downtown Eastside of Vancouver 

showed that incarceration doubled the probability that a person would engage in needle-

sharing.10 Conversely, injection drug use is the main determinate of both HIV and HCV infection 

for prisoners.11 These effects overlap, and the impact is profound: in 2007 the Public Health 

Agency of Canada reported that within the federal prison population, only 1% of non-injection 

drug users were HCV positive, while the rate for injection drug users was 70%.12 

B. INJECTION DRUG USE, HIV/HCV, AND IMPRISONMENT ARE INEXTRICABLY LINKED TO 
ISSUES OF RACE, SEX, AND DISABILITY 

7. Injection drug use, infection and incarceration cannot be separated from race, sex or 

disability. These factors reinforce and compound each other, with the result that HIV and HCV 

infection in prisons impacts some groups far more than others. 

i) Infection and Injection Drug Use 

9 While Henry de Souza deposed to such a decline, multiple experts in this proceeding have questioned the accuracy 
and reliability of these figures: Affidavit of Henry de Souza, dated April 11, 2019, at para. 6, Post-Adjournment 
Record [“PAR”]; Affidavit of Henry de Souza, dated September 13, 2019, at paras. 10-15, PAR; Affidavit of Dr. 
John D. Farley, dated June 24, 2019 [“Farley June 24, 2019 Affidavit”], at para. 29, PAR; Affidavit of Dr. Margaret 
Millson, dated June 21, 2019 [“Millson June 21, 2019 Affidavit”] at paras. 36-38, PAR. Mr. Smith’s initial claims 
related to prevalence rates were also subject to criticism, ultimately leading him to concede his figures likely 
underestimated the true rates: Exhibit K to the Affidavit of Jonathan Smith, dated March 10, 2017. 
10 M-J Milloy et al., “Incarceration is Associated with used Syringe lending among active injection drug users with 
detectable plasma HIV-1 RNA: a longitudinal analysis” (2013) 13 BMC Infectious Diseases 565 at 575, SAR, Vol 
I, Tab 3(I), p. 671. 
11 Affidavit of Margaret Millson [“Millson Affidavit”] at para. 31, SAR, Vol I, Tab 3, p. 539; Affidavit of Dr. Peter 
M. Ford [“Ford Affidavit”] at paras. 64, 73, SAR, Vol III, Tab 5, pp. 1074, 1077; Affidavit of Dr. David C. Marsh 
[“Marsh Affidavit”] at para. 34, SAR, Vol IV, Tab 6, p. 1397. 
12 Remis, supra at 31, SAR, Vol I, Tab 3(D), p. 629.  
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8. Race, sex and disability are all significant determinates of HIV/HCV infection rates. In 

terms of race, individuals from HIV-endemic countries – mostly in the global south – are nine 

times more likely than the general population to become infected in Canada.13 Aboriginal people 

are also significantly more at risk for HIV/HCV infection: These individuals comprise 3.8% of 

the Canadian population, but 8.9% of all persons living with HIV and 12.2% of all new HIV 

infections.14 In some parts of Canada the HIV prevalence amongst Indigenous peoples is 10 

times higher than the general population.15 While injection drug use is the cause of 14% of new 

HIV infections in Canada generally, for Indigenous Canadians, it accounts for more than half.16 

9. The gendered aspect of HIV and HCV infection patterns are also linked to injection drug 

use. Amongst Canadians who inject drugs, women are more likely than men to share needles.17 

Given that needle sharing is a significant risk factor, it is no surprise that amongst injection drug 

users women are more likely than men to be infected with HIV.18  

10. People with disabilities are also more likely to be affected by injection drug use and 

HIV/HCV infection. Both drug addiction generally, and addiction to injected drugs in particular, 

are medically recognized disabilities,19 and drug addiction is a powerful determinate of injection 

drug use. For example, Dr. John Farley, an infectious disease specialist working with prisoner 

13 Public Health Agency of Canada, Summary: Estimates of HIV Prevalence and Incidence in Canada, 2011 
(PHAC, 2012) [“PHAC 2012”] at 2, SAR, Vol I, Tab 3(C), p. 613. 
14 Public Health Agency of Canada, Population Specific HIV/AIDS Status Report – Aboriginal Peoples at vii, AR, 
Vol II, Tab 5(A), p. 423; Public Health Agency of Canada, Population Specific HIV/AIDS Status Report – 
Aboriginal Peoples at 19, SAR, Vol I, Tab 3(M), p. 706; PHAC 2012, supra at 2, SAR, Vol I, Tab 3(C), p. 613. 
15 Affidavit of Art Zoccole [“Zococole Affidavit”], at para. 23, AR, Vol II, Tab 5, p. 419. 
16 Public Health Agency of Canada, Population Specific HIV/AIDS Status Report – Aboriginal Peoples at 24, AR, 
Vol II, Tab 5(A), p. 425; Government of Manitoba, As Long as the Waters Flow: An Aboriginal Strategy on 
HIV/AIDS [“Waters Flow”] at 26, AR, Tab 5(G), p. 467; PHAC 2012, supra at 2, SAR, Vol I, Tab 3(C), p. 613; 
Strike, supra at 12, SAR, Vol. II, Tab 3(Q), p. 755. 
17 Strike, supra at 78, SAR, Vol II, Tab 3(R), p. 824. 
18 Strike, supra at 78, SAR, Vol II, Tab 3(R), p. 824; United Nations Coordination Task Team on the 
Implementation of the UN System Common Position on Drug-Related Matters, What we have learned over the last 
ten years: A summary of knowledge acquired and produced by the UN system on drug-related matters (UN, 2019), 
at 19, Ex J to the Affidavit of Richard Elliot, dated June 7, 2019 [“Elliott June 7, 2019 Affidavit”], PAR. 
19 Affidavit of Dr. David C. Marsh, at para. 50, SAR, Vol IV, Tab 6, p. 1387. 
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populations in British Columbia, estimates that 70-80% of his patients who are injection drug 

users are driven by drug addiction.20 Drug addiction is not, however, the only disability that 

makes infection more likely. Research has also shown that mental illness is correlated to sharing 

injection equipment amongst injection drug users.21 These findings are particularly significant 

given the strong correlation between mental illness and injection drug use generally.22 

11. These racial, gendered, and disability-related aspects to injection drug use and the impact 

of HIV/HCV infection do not exist in silos. Rather, they often intersect with one another, further 

compounding the risk of infection on already marginalized and vulnerable populations. This is 

most clearly seen with respect to Aboriginal women, who are particularly vulnerable to 

contracting both HIV and HCV and are infected at disproportionately high rates.23  

ii) Incarceration 

12. The disproportionate impact of HIV/HCV inside prisons and the disproportionate impact 

on racialized people and those living with disabilities are compounded by the reality that 

imprisonment itself impacts many of these groups disproportionately.  

13. The over-representation of Aboriginal peoples in the criminal justice system is notorious. 

While making up a small portion of the Canadian population, a significant proportion of 

prisoners are Aboriginal, in some regions making up an absolute majority of all prisoners.24 In 

20 Farley Affidavit, supra at para. 26, SAR, Vol III, Tab 4, p. 1015. 
21 Strike, supra at 37, SAR, Vol II, Tab 3(Q), p. 780. 
22 Marsh Affidavit, supra at para. 16, SAR, Vol IV, Tab 6, p. 1387. 
23 Canadian Human Rights Commission, Protecting Their Rights: A Systemic Review of Human Rights in 
Correctional Services for Federally Sentenced Women (CHRC, 2003) at 36, SAR.2d, Tab 4(A), p. 141; Public 
Health Agency of Canada, Population Specific HIV/AIDS Status Report – Aboriginal Peoples at 21, SAR, Vol I, 
Tab 3(M), p. 708; Waters Flow, supra at 27, AR, Vol II, Tab 5(G), p. 468. 
24 Public Health Agency of Canada, Population Specific HIV/AIDS Status Report – Aboriginal Peoples at 21, SAR, 
5Vol I, Tab 3(M), p. 712. 
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2016, the federal correctional system reached the “sad milestone” of 25% of the total prisoner 

population being Aboriginal; the figure for Aboriginal women is a staggering 35%.25 

14. Similarly, individuals living with drug addiction are dramatically overrepresented in 

prisons. In both the United States26 and Canada,27 approximately two-thirds of all prisoners have 

drug use conditions that require treatment. Persons living with addiction issues will often commit 

offences related to their drug use (e.g. street-level trafficking as a means to support one’s 

addiction), which in turn exposes them to the necessity of engaging in needle sharing and other 

risky drug consumption practices while incarcerated.28 

15. As with infection and injection drug use, the gendered, racial and disability related 

features of imprisonment intersect with one another to produce even more acute impacts. The 

disproportionately high incarceration rate for Aboriginal peoples is particularly striking for 

women, who comprise approximately one third of all female federal prisoners.29 Similarly, the 

impact of addiction and other disabilities for incarcerated women is particularly stark: 70-76% of 

incarcerated women have substance abuse issues,30 while those in federal custody are three times 

as likely as non-incarcerated women to suffer from depression.31 

25 The Correctional Investigator Canada, Annual Report of the Office of the Correctional Investigator, 2015-2016 
(Her Majesty the Queen, 2016) at 43, Reply Application Record (2d) [“RAR.2d”], Tab 3(B), p. 191. 
26 Kate Dolan et al., “People who inject drugs in prison: HIV prevalence, transmission and prevention” (2014) 26 
Int’l J. Drug Pol. S12 at S14, SAR.2d, Tab 1(A), p. 10. 
27 Health Canada, Canada Communicable Disease Report, Vol 30, No 16 (2004) at 141, SAR, Vol I, Tab 3(K), p. 
691; Ford Affidavit, supra at para. 123, SAR, Vol III, Tab 5, p. 1089. 
28 Joachim Nelles and Andreas Fuhrer, Drug and HIV Prevention at the Hindelbank Penitentiary – Abridged Report 
of the Evaluation Results (Bern: Swiss Federal Office of Public Health, 1995), in Needle Exchange Programs CSC 
Working Group, Background Materials at 52, SAR, Vol VI, Tab 9(b), p. 1859. 
29 Canadian Human Rights Commission Protecting Their Rights: A Systemic Review of Human Rights in 
Correctional Services for Federally Sentenced Women (CHRC, 2003) [“Protecting their Rights”] at 6, AR, Vol II, 
Tab 4(D), p. 388; Correctional Service of Canada, Public Health in Federal Corrections (2008) at 1, AR, Vol II, 
Tab 4(D), p. 391. 
30 Protecting Their Rights, supra at 7, AR, Vol II, Tab 4(D), p. 389; Office of the Correctional Investigator, Annual 
Report: 2017-2018, at 85, Ex F to Elliot June 7, 2019 Affidavit, PAR. 
31 Protecting Their Rights, supra at 8, AR, Vol II, Tab 4(D), p. 390. 
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C. THE HARMS OF HIV AND HCV IN FEDERAL PRISONS PRODUCE DISPROPORTIONATE 
IMPACTS ALONG GENDER, RACIAL AND DISABILITY-RELATED LINES 

16. As discussed above, for women, racialized persons, and/or those living with disabilities, 

the experience of HIV and HCV infection is more prevalent than for those who are not members 

of those groups. Combined with the reality that imprisonment itself is a significant factor in 

HIV/HCV infection, imprisoned women, racialized and Aboriginal persons, and those living 

with disabilities face a significant health burden that does not fall equally on other prisoners. 

17. Federally incarcerated women have significantly higher prevalence rates for bloodborne 

infections.32 Federally incarcerated men in Canada have an HIV prevalence rate that is 10 times 

higher than that of the general public. For women, the rate is more than 26 times higher than the 

general public.33 The significantly greater infection rate for incarcerated women is largely due to 

their greater likelihood to engage in risky injection drug use practices while incarcerated.34 

18. Similar patterns hold true for Aboriginal prisoners. Survey data from the CSC show 

significantly higher infection rates for Aboriginal prisoners as compared with non-Aboriginal 

prisoners, including more than twice the rate of HIV infection for Aboriginal women prisoners 

compared to non-Aboriginal women.35 Aboriginal prisoners acquire HCV while in prison at a 

rate nearly double that of non-Aboriginal prisoners.36 These statistics reflect the fact that 

Aboriginal prisoners are disproportionately likely to have a history of drug use and addiction.37 

32 Correctional Service of Canada, Public Health in Federal Corrections (2008) at 12, AR, Vol I, Tab 3(C), p. 125. 
33 OMA, supra at 4, AR, Tab 3(M), p. 270. 
34 Ford Affidavit, supra at para. 64, SAR, Vol III, Tab 5, p. 1074; Peter M Ford et al., “Voluntary Anonymous 
Linked Study of the Prevalence of HIV Infection and Hepatitis C Among Inmates in a Canadian Federal Penitentiary 
for Women” (1995) 153 CMAJ 1605 at 1608, SAR, Vol III, Tab 5(F), p. 1132. 
35 Correctional Service of Canada, Summary of Emerging Findings from the 2007 National Inmate Infectious 
Diseases and Risk-Behaviour Survey (CSC, 2010) at 51, AR, Vol II, Tab 4(B), p. 381.  
36 Reply Affidavit of Dr. Peter M. Ford at para. 15, RAR.2d, Tab 3, p. 150. 
37 Office of the Correctional Investigator, Annual Report, 2015-2016 at 43, Ex E to Elliot June 7, 2019 Affidavit, 
PAR. 
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19. Amongst federal prisoners, those addicted to injection drugs face the greatest infection 

risk. A CSC study found that injection drug use was the strongest risk factor for contracting 

HCV inside prison, and noted that half of all injection drug users had shared needles.38  

D. THE TREATMENT OF PRISONERS WHO ENGAGE IN INJECTION DRUG USE OR WHO ARE 
INFECTED WITH HIV/HCV IS DRAMATICALLY DIFFERENT THAN TREATMENT IN THE 
COMMUNITY 

20. International standards require that imprisoned persons be given access to health services 

that are comparable to those available in the community.39 Yet the reality of healthcare inside 

prisons is dramatically different than community healthcare. 

21. In the community setting, providing access to clean needles is widely accepted as an 

effective and appropriate harm reduction measure.40 In Ontario it is legally mandated: since 

1997, the Ministry of Health has required all municipal boards of health in the province to ensure 

the availability of clean needle exchange programs for members of the public.41 In implementing 

these programs in the community setting, significant emphasis is placed on reducing barriers to 

access, such as measures to maintain confidentiality and anonymity of service users.42 By 

comparison, harm reduction and treatment inside federal penitentiaries are dramatically more 

38 Affidavit of Jonathan Smith [“Smith Affidavit”], at para. 40, Respondent’s Application Record [“Resp AR”], 
Vol VI, Tab 5, p. 1534. 
39 Basic Principles for the Treatment of Prisoners, GA Res 45/111 (1990), r. 9, SAR, Vol VII, Tab 10(D), p. 1957; 
United Nations Standard Minimum Rules for the Treatment of Prisoners (the Nelson Mandela Rules), UN Doc 
A/RES/70/175 (2016), r. 24(1), SAR.2d, Tab 4(D), p. 172; UNAIDS, WHO Guidelines on HIV Infection and AIDS 
in Prisons, UN Doc UNAIDS/99.47/E (1999), at 4, SAR. Vol VII, Tab 10(E), p. 1962. 
40 Marsh Affidavit, supra at para. 36, SAR, Vol IV, Tab 6, p. 1398. 
41 Affidavit of Shaun Hopkins [“Hopkins Affidavit”], at paras. 22-26, SAR, Vol VIII, Tab 12, pp. 2140-2141; 
Ontario Ministry of Health, Mandatory Health Programs and Service Guidelines (Toronto: Ministry of Health, 
1997) at 45, SAR, Vol VIII, Tab 12(D), p. 2205; Ontario Public Health Standards 2008 (Toronto, Ministry of 
Health and Long-Term Care, 2008) at 36, SAR, Vol VIII, Tab 12(E), p. 2221. 
42 Millson June 21, 2019 Affidavit, supra at paras. 14-15, PAR. 
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restricted, to the point where the CSC’s own Needle Exchange Working Group described 

HIV/HCV prevalence rates as being “as high as those found in some third world countries.”43 

22. Some harm reduction strategies used by the CSC, like its bleach program, are ineffective 

and even harmful to prisoners. Both the WHO and the Public Health Agency of Canada have 

determined that bleach offers little in the way of controlling the transmission of HIV and HCV 

though needle sharing.44 Public health programs were notified by Health and Welfare Canada as 

early as 1993 that bleach was ineffective, which led to its abandonment in the community 

setting.45 The use of bleach is not only ineffective at preventing HIV/HCV transmission, but in 

fact makes transmission rates worse. Paradoxically, the use of bleach has been shown to increase 

the risk of infection by injection drug users and is in general an unsafe method to employ.46 

23. Other methods of prevention and treatment for federal prisoners living with addiction or 

infection are limited. For prisoners with addiction issues in the Pacific Region, addiction 

counselling is scarce, and access to methadone has limited availability.47 More generally, the 

Office of the Correctional Investigator has noted that the CSC suffers from systematic 

shortcomings in delivering the basic healthcare it is required to provide by law. The statistics 

disclosed in the Investigators annual reports shows that the frequency of complaints about access 

43 Correctional Service of Canada Needle Exchange Working Group, Final Report of the Study Group for the Risk 
Management of Infectious Diseases (1999) [“CSC”] at 3, SAR, Vol VI, Tab 9(A), p. 1829. 
44 Strike, supra at 77, SAR, Vol II, Tab 3(R), p. 823. 
45 Hopkins Affidavit, supra at paras.  47-53, SAR, Vol VIII, Tab 12, pp. 2147-2149; Letter from Health and 
Welfare Canada, dated April 1993, enclosing CDC Bulletin, SAR, Vol VIII, Tab 12(I); Letter from Medical Officer 
of Health to Toronto Board of Health, dated May 9, 1994 at 7, SAR, Vol VIII, Tab 12(J), p. 2260. 
46 Farley Affidavit, supra at para. 38, SAR, Vol III, Tab 4, pp. 1018-1019; Affidavit of Dr. Hans Wolff, at para. 77, 
SAR, Vol V, Tab 7, p. 1535; Edgard R. Monterroso et al. “Prevention of HIV Infection in Street Recruited Injection 
Drug Users” (2000) 25 J. of AIDS 63 at 68, SAR, Vol VIII, Tab 12(K), p. 2291. 
47 Farley Affidavit, supra at para. 27, SAR, Vol III, Tab 4, p. 1015. 
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to healthcare have been steadily increasing, and have a significant impact on both women and 

Aboriginal prisoners.48 

E. THE NEGATIVE IMPACT ON THE HEALTH OF MARGINALIZED PRISONERS IMPACTS 
THEIR COMMUNITIES OUTSIDE OF PRISONS TOO 

24. While the impugned provisions most directly impact prisoners – particularly women, 

racialized persons, and persons living with disabilities – their harmful effects do not end there. 

Prison populations are fluid, and most prisoners are eventually released. Chronic infections such 

as HIV/HCV acquired in prison can be passed on to community members through sexual 

transmission or, in the case of women, though mother to child transmission.49 Both the Public 

Health Agency of Canada50 and the CSC51 have recognized that infected prisoners who are 

released from custody represent a potential disease vector that may impact their communities. 

This, in turn, adds to the financial cost of providing medical services in the community setting. 

PART III – ISSUES & LAW 

25. The Interveners focus their submissions on the equality issues raised by the impugned 

provisions. The refusal to provide effective access to PSNPs imposes adverse impacts based on 

intersecting grounds enumerated under s. 15 of the Charter. It is in cases such as these that a 

flexible approach, sensitive to social and historical context, is most needed. 

26. The Interveners also submit that these adverse impacts have important consequences 

under s. 7. Equality is a principle of fundamental justice, and to the extent that the harms that 

48 Elliott June 7, 2019 Affidavit at para. 11, PAR. 
49 Millson affidavit, supra at para. 42, SAR, Vol I, Tab 3, p. 543; Wolff Affidavit, supra at paras. 71-72, SAR, Vol 
VI, Tab 8, pp. 1533-1534; Affidavit of Daniela De Santis [“De Santis Affidavit”] at para. 55, SAR, Vol VI, Tab 8, 
p. 1699. 
50 Public Health Agency of Canada, Prison Needle Exchange: Review of the Evidence at 4, SAR, Vol I, Tab 3(F), p. 
638. 
51 CSC, supra at 1, SAR, Vol VI, Tab 9(A), p. 1827. 
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flow from the impugned provisions fall disproportionately on already vulnerable populations, 

this must weigh heavily in the analysis under the gross disproportionality doctrine. 

A. THE APPROACH TO CONSIDERING EQUALITY RIGHTS CLAIMS BASED ON ADVERSE 
IMPACT AND INTERSECTIONALITY 

27. The essence of s. 15 is substantive equality.52 Since the beginning of its equality 

jurisprudence, the Supreme Court of Canada has recognized that “identical treatment may 

frequently produce serious inequality.”53 It flows from this that s. 15 prohibits not only direct 

discrimination against individuals based on their membership in a group, but also adverse impact 

discrimination, in which generally applicable rules have a greater impact on classes of people. In 

the words of Lamer CJ: “s. 15(1) acts as a bar to the executive enacting provisions without taking 

into account their possible impacts on already disadvantaged classes of persons.”54 

28. The core ‘test’ for a s. 15 claimant to meet was described by Abella J. in Quebec v A: 

In sum, the claimant’s burden under the Andrews test is to show that the 
government has made a distinction based on an enumerated or analogous ground 
and that the distinction’s impact on the individual or group perpetuates 
disadvantage. If this has been demonstrated, the burden shifts to the government 
to justify the reasonableness of the distinction under s. 1.”55 

29. More recently, the analysis has been described as proceeding in two parts: First, the Court 

must determine whether “on its face or in its impact, a law creates a distinction on the basis of an 

enumerated or analogous ground.”56 In the second stage, the court asks whether the law “fails to 

respond to the actual capacities and needs of the members of the group and instead imposes 

52 R. v. Kapp, [2008] 2 SCR 483 [“Kapp”] at para. 16, Revised Book of Authorities [“BoA”], Tab 1; Withler v. 
Canada (Attorney General), [2011] 1 SCR 396 [“Withler”] at para. 2, BoA, Tab 2; Quebec (Attorney General) v. A, 
[2013] 1 SCR 61 [“A”] at para. 325 (per Abella J. dissenting, but for the majority on the law of s. 15), BoA, Tab 3; 
Kahkewistahaw First Nation v. Taypotat, [2015] 2 SCR 548 [“Taypotat”] at para. 17, BoA, Tab 4. 
53 Andrews v. Law Society of British Columbia, [1989] 1 SCR 143 at 164, BoA, Tab 5. 
54 Eldridge v. British Columbia (Attorney General), [1997] 3 SCR 624 at para. 64, BoA, Tab 6, quoting Lamer CJ, 
dissenting, in  Rodriguez v. British Columbia (Attorney General), [1993] 3 SCR 519 at 549, BoA, Tab 7. 
55 A, supra at para. 323, BoA, Tab 3. 
56 Taypotat, supra at para. 19, BoA, Tab 4. 
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burdens or denies a benefit in a manner that has the effect of reinforcing, perpetuating or 

exacerbating their disadvantage”.57 Where the state widens the gap between a disadvantaged 

group and the rest of society, rather than narrow it, it has engaged in discrimination.58 

30. There is no need to demonstrate that an impugned law perpetuates prejudice or 

stereotypes,59 or that it impacts all members of a group equally, or that it does not also impact 

other individuals.60 Modern jurisprudence also emphasizes that there is no need to engage in the 

mirror comparator group analysis that dominated the early s. 15 jurisprudence. As explained in 

Withler, demanding a strict comparative approach to s. 15 is particularly inappropriate in cases 

where multiple, intersecting enumerated or analogous grounds are engaged: 

[A]llowing a mirror comparator group to determine the outcome overlooks the 
fact that a claimant may be impacted by many interwoven grounds of 
discrimination.  Confining the analysis to a rigid comparison between the 
claimant and a group that mirrors it except for one characteristic may fail to 
account for more nuanced experiences of discrimination… An individual’s or a 
group’s experience of discrimination may not be discernible with reference to just 
one prohibited ground of discrimination, but only in reference to a conflux of 
factors, any one of which taken alone might not be sufficiently revelatory of how 
keenly the denial of a benefit or the imposition of a burden is felt61 

31. All that is required at the first stage of s. 15 is to demonstrate a distinction based on an 

enumerated or analogous ground. Once this is done, a Court must proceed to the second stage, 

regardless of how the law may operate on other individuals.62 

57 Taypotat, supra at para. 20, BoA, Tab 4. 
58 A, supra at para. 332 [emphasis added], BoA, Tab 3. 
59 A, supra at para. 325, BoA, Tab 3; Vriend v. Alberta, [1998] 1 SCR 493 at paras. 71-72, BoA, Tab 8; Catholic 
Children’s Aid Society of Hamilton v. GH, TV and Eastern Woodlands Metis of Nova Scotia (2016), 83 RFL (7th) 
299 (SC) at para. 54. BoA, Tab 9. 
60 Symes v. Canada, [1993] 4 SCR 695 at 769-770, BoA, Tab 10. 
61 Withler, supra at para. 58, BoA, Tab 2. See also Inglis v. British Columbia (Minister of Public Safety), 2013 
BCSC 2309 [“Inglis”] at para. 517, BoA, Tab 11. 
62 Withler, supra at para. 63, BoA, Tab 2. 

                                            



13 
 

32. Particularly in cases such as this – when laws are impugned on the basis of adverse 

impacts on individuals whose identities are defined, at least in part, by intersecting protected 

grounds – what s. 15 demands is a “flexible and contextual inquiry”63 that takes “full account of 

social, political, economic and historical factors concerning the group.”64 

B. THE IMPUGNED PROVISIONS VIOLATE S. 15 OF THE CHARTER 

33. The fact that the impugned provisions apply to all prisoners is irrelevant in determining 

whether the law draws a distinction. Such arguments, which rest on purely formal notions of 

equality, have been soundly rejected by the Courts, including in the prison context.65 A 

distinction is made out when a uniform law disproportionately impacts a group of prisoners.66 

34. Here, there is a clear disproportionate impact on individuals based on the basis of race, 

sex, and disability. By denying effective access to PNSPs, the impugned provisions force 

injection drug users to re-use needles, which increases their risk of exposure to HIV and HCV. 

For individuals who do not inject drugs, or who only do so recreationally, this is an avoidable 

risk. The same is not true for persons who are addicted to drugs. As the evidence in the record 

demonstrates, addiction – a form of disability covered by s. 1567 – drives both incarceration and 

injection drug use.68 Similarly, the HIV/HCV infection rates for Aboriginal peoples relates 

63 A, supra at para. 331, BoA, Tab 3; Taypotat, supra at para. 16, BoA, Tab 4. 
64 Withler, supra at para. 39, BoA, Tab 2. 
65 Inglis, supra at para. 598, BoA, Tab 11. 
66 British Columbia Civil Liberties Association v. Canada (Attorney General), 2018 BCSC 62 (CanLII) [“BCCLA”] 
at para. 455, BoA, Tab 12. 
67 Canada (Attorney General) v. Bedford (2012) 109 OR (3d) 1 at para. 356 (per MacPhearson JA, dissenting, but 
not on this point), BoA, Tab 13. 
68 Farley Affidavit, supra at para. 26, SAR, Vol III, Tab 4, p. 1015; Health Canada, Canada Communicable 
Disease Report, Vol 30, No 16 (2004) at 141, SAR, Vol I, Tab 3(K), p. 691; Ford Affidavit, supra at para. 123, 
SAR, Vol III, Tab 5, p. 1089. 
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directly to high rates of injection drug use.69 Both women and individuals with mental health 

conditions are more prone to engage in needle-sharing activities.70  

35. For these individuals, the burden of a prohibition on clean injection equipment presents a 

fundamentally different reality than for those who do not use drugs. These individuals, for 

reasons related to their pre-existing disadvantage, are undeniably prone to use injection drugs 

while incarcerated. That is their reality, and a law that prevents all prisoners from using clean 

injection equipment falls more heavily on those prisoners who in fact inject drugs: women, 

Aboriginal prisoners, and those living with addiction or mental-health disabilities.  

36. At an earlier stage of these proceedings the Respondents argued that the impugned 

provisions did not draw any distinction on the basis of sex, race or disability, because the harms 

these groups experience in terms of HIV/HCV arise from “social circumstances which exist 

independently” of the lack of meaningful access to PNSPs.71 This argument is entirely 

misplaced. The s. 15 analysis requires the Court to take these very “social circumstances” into 

account, not ignore them. As the Supreme Court recently made this very point in the context of 

pay equity legislation: 

[M]y colleagues imply that there is no breach of s. 15(1)  of the Charter  because 
the Quebec legislature did not create pay discrimination against women.  No one 
has suggested that it did.  But when the government passes legislation in a way 
that perpetuates historic disadvantage for protected groups, regardless of who 
caused their disadvantage, the legislation is subject to review for s. 15  
compliance.72  

69 Zoccole Affidavit, supra at para. 9, AR, Vol II, Tab 5, p. 413; Public Health Agency of Canada, Population 
Specific HIV/AIDS Status Report – Aboriginal Peoples at 28, AR, Vol II, Tab 5(A), p. 428. 
70 Strike, supra at 78, SAR, Vol II, Tab 3(R), p. 824; Strike, supra at 37, SAR, Vol II, Tab 3(Q), p. 780. 
71 Pre-Adjournment Factum of the Respondent, Attorney General of Canada, at para. 155. 
72 Quebec (Attorney General) v. Alliance du personnel professionnel et technique de la santé et des services sociaux, 
[2018] 1 SCR 464, at para. 41 (citations omitted, emphasis added), BoA, Tab 14. This decision was released after 
the Respondent filed its factum. But see also Vriend v. Alberta, [1998] 1 SCR 493 at para. 75, BoA, Tab 8, rejecting 
a similar argument in the context of discrimination against LGBTQ+ persons. 
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37. At the second stage of the s. 15 analysis, the impugned laws also perpetuate 

discriminatory disadvantage for women, Aboriginal people, and people with disabilities. They do 

so by increasing the risk that they will contract HIV, HCV or both through sharing contaminated 

needles. This fact is borne out by the extensive data demonstrating significantly elevated rates of 

HIV/HCV infection for these groups in the prison context attributable to needle sharing.73  

38. While the Supreme Court has repeatedly emphasized that concepts of prejudice or 

stereotyping are not part of the test at the second stage of the s. 15 analysis, these notions, as well 

as the contextual factors from Law74 may still be helpful in identifying discrimination.75 In this 

case, at least three of these factors signal the presence of substantive discrimination. 

39. The most important contextual factor in adverse impact claims is the extent to which the 

law corresponds with the actual needs and characteristics of the groups in question. This is 

because characteristics such as disability and sex can often actually require differential treatment 

in order to ensure substantive equality.76 In this case, there is a fundamental disconnect between 

the needs of the groups in question and what the law provides. Individuals who are racialized or 

experiencing addiction are disproportionately represented in prisons, and also disproportionately 

likely to be impacted by HIV/HCV. This is also true for incarcerated women, and particularly 

true for prisoners who are members of more than one of these groups.  

40. According to the CSC’s own research, a fully functioning PNSP would reduce HCV 

incidents amongst prisoners by as much as one third.77 International standards emphasize that 

even where other harm reduction or treatment interventions are available, PNSPs play a vital role 

73 See the discussion at paras. 16-18, supra, and accompanying citations. 
74 Law v. Canada (Minister of Employment and Immigration), [1999] 1 SCR 497 [“Law”], BoA, Tab 15. 
75 Kapp, supra at para. 23, BoA, Tab 1; Withler, supra at para. 66, BoA, Tab 2; A, supra at para. 331, BoA, Tab 3. 
76 Law, supra at para. 69, BoA, Tab 15. 
77 Smith Affidavit, supra at para. 42, Resp AR, Vol VI, Tab 5, p. 1534. 
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in preventing the spread of blood born infections.78 Ineffective or non-existent access to this life-

saving program necessarily fails to correspond to the actual needs of the most at-risk prisoners.79 

41. Even in those prisons that do have PNSPs, the rules that govern their operation 

fundamentally fail to correspond to the actual needs of those who most need them. Injection drug 

users in prisons – a population that is over-represented by persons based on the intersection of 

race, sex and disability – are considered low on the social hierarchy, and are vulnerable to 

mistreatment by both corrections officials and other prisoners.80 Confidentiality with respect to 

the injection drug use is thus critical for their wellbeing. But the entire structure of CSC’s PNSP 

effectively promotes disclosure, not anonymity.81 This creates a significant barrier to accessing 

the very harm-reduction program that even the CSC now recognizes this population needs. 

42. The second contextual factor that weighs heavily in this case is pre-existing disadvantage, 

“probably the most compelling factor favouring a conclusion that differential treatment imposed 

by legislation is truly discriminatory”.82 Courts have already recognized that people with 

disabilities,83 Aboriginal peoples,84 and women85 all suffer from historical disadvantage. The 

record in this case, outlining the high rates of HIV/HCV infection in these communities, 

reinforces the pre-existing disadvantage these groups experience with respect to health. 

78 Wolff June 24, 2019 Affidavit, supra at paras. 77-80, PAR. 
79 By analogy, see BCCLA, supra at paras. 519-523, BoA, Tab 12. 
80 Affidavit of Gregory Bushell, dated June 14, 2019 at para. 26, PAR. 
81 Millson June 21, 2019 Affidavit, supra at paras. 11-18, PAR; Wolff June 24, 2019 Affidavit, supra at paras. 30, 46-
58, PAR; Affidavit of Dr. Heino Stover, dated July 30, 2019 [“Stover Affidavit”], at paras. 29-30, 49, PAR; Farley 
June 24, 2019 Affidavit, supra at paras. 22-23, PAR; Affidavit of Fallon Aubée, dated June 5, 2019, at para. 30, 
PAR; Affidavit of Zachary Grant Whittaker, dated June 7, 2019, at paras. 16-22, PAR. See also United Nations 
Office on Drugs and Crime, A Handbook for Starting and Managing Syringe Programs in Prisons and other Closed 
Settings at 43-44 (discussing confidentiality shortcomings as major barriers to effective PNSP implementation in 
Moldova and Luxembourg), Ex G to Stover Affidavit, PAR; Jeff Hoover and Ralf Jurgens, Harm Reduction in 
Prison: The Moldova Model (OSI, 2009) at 16-17 (same); Ex C to the Affidavit of Dr Svetlana Doltu, dated June 6, 
2019, PAR 
82 Law, supra at para. 63, BoA, Tab 15. 
83 Ontario Nurses’ Association v. Mount Saini Hospital (2005), 75 OR (3d) 245 (CA) at para. 30, BoA, Tab 16. 
84 Lovelace v. Ontario, [2000] 1 SCR 950 at para. 69, BoA, Tab 17. 
85 Newfoundland (Treasury Board) v. NAPE, [2004] 3 SCR 381 at paras. 45-46, BoA, Tab 18. 
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43. A third contextual factor that helps inform the discrimination inquiry is the nature of the 

interest impacted by the law.86 The more severe and localized the consequences of the law on an 

affected group, the more likely that the distinction responsible for these consequences is 

discriminatory.87 Here, the impact is on the health and wellbeing of vulnerable prisoners, which 

is necessarily of the highest importance. And the negative consequences of the impugned 

provisions go further – they not only threaten the health and wellbeing of prisoners, but also the 

health and wellbeing of their communities outside the prison context.88 

44. The reality for racialized and Indigenous Canadians, women, and persons living with 

addiction is this: they are already at a greater risk than most to become infected with HIV/HCV. 

They are also, with the exception of women, at a greater risk of facing incarceration. 

Imprisonment itself compounds their vulnerability to infection, and at the same time removes 

their ability to take basic, practical steps to protect themselves. The prohibition against clean 

needles applies to all prisoners, but it harms some more than it harms others, and it harms them 

unnecessarily. At best it conveys a dangerous message of indifference.89 

C. THE DISPROPORTIONATE IMPACT OF THE IMPUGNED PROVISIONS ON WOMEN, 
ABORIGINAL PEOPLE, AND PEOPLE LIVING WITH DISABILITIES MUST ALSO BE TAKEN 
INTO ACCOUNT UNDER SECTION 7 OF THE CHARTER 

45. In Pacificador, the Ontario Court of Appeal recognized that equality was a principal of 

fundamental justice under s. 7 of the Charter, but also held that it was not a freestanding basis on 

86 Law, supra at para. 74, BoA, Tab 15. 
87 Egan v. Canada, [1995] 2 SCR 513 at para. 63 (per L’Heureux-Dubé J., dissenting, but adopted by the majority in 
Law, supra), BoA, Tab 19. 
88 Millson affidavit, supra at para. 42, SAR, Vol I, Tab 3, p. 543; Wolff Affidavit, supra at paras. 71-72, SAR, Vol 
VI, Tab 8, pp. 1533-1534; Affidavit of Daniela De Santis at para. 55, SAR, Vol VI, Tab 8, p. 1699; Public Health 
Agency of Canada, Prison Needle Exchange: Review of the Evidence at 4, SAR, Vol I, Tab 3(F), p. 638; CSC, 
supra at 1, SAR, Vol VI, Tab 9(A), p. 1827. 
89 Contrast this to the experience of providing clean needles in Swiss Prisons: “In providing access to sterile 
injection equipment, we give an important sign to the inmates. They recognize that their health is important to us 
and that we expect them also to take responsibility for their health” De Santis Affidavit, supra at para. 55, SAR, Vol 
VI, Tab 8, p. 1699. 
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which to invalidate laws that infringe a person’s life, liberty or security of the person.90 Since 

then, Courts have struggled to understand the implications of this nascent equality right within 

the s. 7 framework. The fact that equality is a principle of fundamental justice must surely mean 

something, but to date there has been little progress in defining what that something actually is. 

46. The interveners submit that, at a minimum, equality as a principle of fundamental justice 

means that substantive equality must be central to the analysis of other, operative principles 

under s. 7. This idea is not novel. In her concurring reasons in G.(J.) – a case concerning state 

funding in child protection matters – L’Heureux‑Dubé J. recognized the highly gendered aspects 

of this area. Acknowledging the s. 15 interests that arose when the state sought to assume 

custody over a minor child, she wrote that “These equality interests should be considered in 

interpreting the scope and the content of the interpretation of the rights guaranteed by s. 7.”91 

47. The clearest way in which this approach operates is within the context of the gross 

disproportionality. This principle of fundamental justice provides that a law violates s. 7 when its 

impact on life, liberty or security of the person is so disproportionate to its own objectives that it 

cannot rationally be supported.92 When engaging in this balancing exercise, courts must adopt 

substantive equality principles. That is to say, courts must take into account the identity and 

circumstances of those harmed by a government measure. A law that impinges on the life, liberty 

or security of the person of already vulnerable and disadvantaged groups is all the more 

repugnant because it perpetuates the very inequality that s. 15 of the Charter strives to remedy. 

Because all Charter rights are designed to strengthen and support each other,93 a law that 

90 Philippines (Republic) v. Pacificador (1993), 14 OR (3d) 321 (CA) at 336-337, BoA, Tab 20. 
91 New Brunswick (Minister of Health and Community Services) v. G.(J.), [1999] 3 SCR 46 at para. 112 (per 
L’Heureux‑Dubé J., concurring), BoA, Tab 21. 
92 Canada (Attorney General) v. Bedford, [2013] 3 SCR 1101 at para. 120, BoA, Tab 22. 
93 R. v. Lyons, [1987] 2 SCR 309 at 326, BoA, Tab 23. 
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imposes extreme harms in a manner that is anathema to substantive equality is all the more likely 

to cross the threshold into the realm of gross disproportionality under s. 7. 

48. An approach to gross disproportionality that is sensitive to substantive equality interests 

can be seen in the Supreme Court's reasoning in PHS. There, in finding that the non-renewal of 

the safe injection site's exemption to operate was grossly disproportionate, the Court emphasized 

its impact on "the population [Insite] serves",94 a population that was comprised of "some of the 

poorest and most vulnerable people in Canada. "95 

49. Here too the law, which deprives an equally vulnerable and disadvantaged population96 

from accessing those very same harm reduction measures available in the community, imposes 

harms in a manner that undermines substantive equality. This is powerful (if not conclusive) 

evidence of the law's gross disproportionality under s. 7. 

PART IV- ORDER REQUESTED 

50. The Interveners request that this Court issue an order that is consistent with the 

submissions contained herein. In accordance with the order granting leave to intervene, the 

Interveners do not seek costs and ask that no costs be awarded against them. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED 

DONE at the City of Toronto, this 4th day of October, 2019 

Daniel Sheppard 
Lawyer for the Interveners 

94 Canada (Attorney General) v. PHS Community Services Society, [2011] 3 SCR 134 ["PHS"] at para. 133, BoA, 
Tab 24. 
95 PHS, supra at para. 4, BoA, Tab 24. 
96 Both in the sense of race/sex/disability, as well as with respect to the vulnerability to the state inherent in being 
imprisoned. See Drennan v. Canada (Attorney General), 2008 FC 10 (CanLII) at para. 41, BoA, Tab 25. 
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The Constitution Act, 1982, being Schedule 
B to the Canada Act 1982 (UK), 1982, c 11 

 
Loi constitutionnelle de 1982 (R-U), 

constituant l'annexe B de la Loi de 1982 sur 
le Canada (R-U), 1982, c 11 

 
 
7. Everyone has the right to life, liberty and 
security of the person and the right not to be 
deprived thereof except in accordance with the 
principles of fundamental justice. 
 

 
7. Chacun a droit à la vie, à la liberté et à la 
sécurité de sa personne; il ne peut être porté 
atteinte à ce droit qu'en conformité avec les 
principes de justice fondamentale. 
 

 
15. (1) Every individual is equal before and 
under the law and has the right to the equal 
protection and equal benefit of the law without 
discrimination and, in particular, without 
discrimination based on race, national or ethnic 
origin, colour, religion, sex, age or mental or 
physical disability. 

 
15. (1) La loi ne fait acception de personne et 
s'applique également à tous, et tous ont droit à 
la même protection et au même bénéfice de la 
loi, indépendamment de toute discrimination, 
notamment des discriminations fondées sur la 
race, l'origine nationale ou ethnique, la couleur, 
la religion, le sexe, l'âge ou les déficiences 
mentales ou physiques. 
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