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PART I _ OVERVIEW

l.

No country in the world has stopped the flow of illegal drugs into its prisons and Canada is no

exception. The availability of drugs in prisons, and widespread injection drug use (lDU) by prisoners, are
acknowledged facts of life in Correctional Service of Canada (CSC) prisons, as they are in our
communities. Outside prisons, people who inject drugs have long had access to sterile injection
equipment (SIE), required by accepted standards of practice in infectious disease, public
health/prevention and addiction medicine, to protect them from potentially life-threating risks of harm
presented when such equipment is re-used or shared

-

harms such as HIV, Hepatitis C (HCV) and other

infections, abscesses, and overdose. Yet access to such basic, essential health care is prohibited or
severely restricted for prisoners in CSC prisons. The Applicants submit that the government's restrictions

on SIE violate the ss. 7 and l5 rights of prisoners under the Canqdion Charter of Rights and Freedoms

(Charter) and are not justified in a free and democratic society.

2.

For nearly 25 years domestic and international experts have recommended to the respondents ("CSC"

or "government") that they should implement a prison-based needle and syringe program (PNSPs). These
experts have consistently emphasized that providing easy, confidential access to SIE through a welldesigned program "is an effective and well-proven method of reducing the harms associated with

injection drug use". In2004, the Correctional Investigator reported "no movement" on this issue and
recommended introduction of a PNSP by March 31,2005 and, failing compliance, that the responsible

Minister direct implementation of that program.l Since then two government agencies, the Public Health
Agency Canada (PHAC) in 2006 and the Canadian Agency for Drugs and Technology in Health

(CADTH) in 2015, have reviewed the evidence regarding PNSPs and confirmed the positive effects of
programs which provide easy, confidential access to SIE to prisoners, including significantly reducing the

1

Annual Report of the Correctional Investigator 2003-2004, at Ex. K, Elliott Aff. (Sept. l8/12), Application Record ("4R"), V.l, T

3(K)

2

sharing of injection equipment, the incidence of overdose and injection abscesses, and the lack

of

evidence of negative effects such as threats to institutional security or increased overall drug use.2
International health agencies have repeatedly recommended the implementation of PNSP, and human

rights bodies have specifically recommended Canada implement such programs.

3.

It was only in June 2018, on the eve of the hearing of this Charter application, that CSC began to

implement a Prison Needle Exchange Program (PNEP) in its prisons. However, in designing its program
the govemment has again disregarded professionally accepted standards of easy and confidential access

by imposing unnecessary barriers to access such that SIE remains practically unavailable to prisoners. To
date, the impugned program has been implemented in only six prisons. Further, the exceedingly low

participation rates among prisoners reflect the PNEP's constitutionally deficient design.

4.

This case constitutionally challenges the government's restrictions on SIE in CSC prisons, and its

failure to provide easy, confidential access to SIE in accordance with professionally accepted standards.
The impugned restrictions take two forms:

(l)

a blanket

prohibition against receipt and possession of SIE

for drug use, as established under the Corrections and Conditional Release Act (CCRA), which is in effect
at approximately 36 institutions;3 and (2) the severe restrictions on prisoners' access to SIE under the

PNEP, which are in effect at 6 institutions. The impugned restrictions force prisoners who inject drugs

particularly vulnerable and disadvantaged group in society

-

-

a

to re-use and share syringes and needles in

dangerous circumstances: furtively and huniedly under threat of discipline and where the scarcity

of

injection equipment fosters the sharing of equipment used by many people, in a population known by
CSC to have a high prevalence of drug use and dependence, and a prevalence of HIV and HCV much
higher than that of the population as a whole. Furthermore, people in prison are compelled to resort to

2 PHAC, Prison Needles exchange: Review of the evidence, p.32, Ex. C to Millson Aff (Jan 28/17), ARR (2"d), T 1(C); CADTH,
Needle Exchange Programs in a Correctional Setting: A Review of the Clinical and Cost-Effectiveness, Sept. l4115, Ex. C to Millson
Aff. (Feb. 3/16), ASR (2"9, T l(C)
3 Corrections and Conditional Release Act,5.C.1992,c.20, as amended (*CCRA"), ss.2(l),40(i), (j) & 45.

a

J

such sharing of non-sterile equipment in circumstances where CSC: (i) exercises complete control over

their access to health care and living conditions; (ii) is expressly mandated to provide essential health care
in accordance with professionally accepted standards and to otherwise take all reasonable steps to ensure
prisoners' safe, healthful and humane living conditions; and (iii) educates prisoners that using SIE is, in
fact, the only "safe" way to prevent HIV and HCV transmission through IDU

-

but denies them effective

access to such equipment.

5.

The impugned restrictions on SIE violate the right to life, liberty and security of the person under s. 7

of the Charter.a Furthermore, CSC's failure to provide access to SIE in accordance with professionally
accepted standards to prisoners who inject drugs, the majority of whom have a disability (drug
dependence), and are disproportionately women and Indigenous, violates s.

l5 of the Charter.

These

violations cannot be justified under s. I, especially where the harms at issue include the spread of
infectious diseases among a vulnerable population with serious public health consequences for prisoners,
CSC staff and the broader community.

6.

The government's institutional indifference to the expert recommendations for prisoner, staff and

public health and related human suffering has persisted for nearly a quarter-century. It remains,

troublingly, unexplained and unjustified on the record before this court. These circumstances call for
engagement of the court's powers, to exercise its "high duty" to ensure that the state does not "transgress

the limits of [its] constitutional mandate and engage in the illegal use of power";5 to finally help these

vulnerable and marginalized members of society who, in the prison environment, are denied evidencebased means of protecting themselves against known and serious risks to health and life.

4

The Constitution Act, 1982, Schedule B to the Canada Act 1982 (UK), 1982, c
5 Chaottlli v. Quebec (Attorney General), [2005] I SCR 791, para. 107

ll

("Charter").
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PART

II _ FACTS

(1) The Applicants
7. Steven Simons is a former prisoner who contracted HCV as a result of the CCRA provisions

at issue

on this application.6

8.

The non-profit Canadian HIV/AIDS Legal Network is a non-governmental human rights

organization and the only national organization in Canada working exclusively on legal and policy issues
related to HIV and AIDS.7 It holds Special Consultative Status with the Economic and Social Council

of

the United Nations ("ECOSOC"), and has been recognized internationally and at all levels of court in
Canada as a world leader in legal and policy issues related to

HIV and AIDS. The Legal Network has led

or convened many national and international initiatives to advance access to comprehensive harm

reduction services, including in prisons, and has intervened on many cases before the Supreme Court of
Canada relevant to the issues on this application, including Insite, Carter, Smith.s

9.

CATIE (Canadian AIDS Treatment Information Exchange) is designated by PHAC

as the key

national bilingual broker of unbiased, evidence-based information about HIV and HCV.e In consultation

with medical and public health experts, CATIE

assesses

scientific literature and makes its findings

available to individuals and frontline organizations. CATIE's mission is to support innovation and
excellence in knowledge aimed at the prevention of transmission, as well as the treatment, care and
support of people living with and at risk for HIV and HCV.

10. PASAN (Prisoners with HIV/AIDS Support Action Network) is the only community-based AIDS
and

6
7
8

HIV service organization in Canada that exclusively provides education

Aff. (Sept 19/12), para l, AR, V.l, T2.
ElliottAff (Sept l8ll2),para.6-7,1l-12 AR, V.l,

and support to prisoners and

Simons

Tab

3

lbid.,para12;Canada (AttorneyGeneral) v. PHsCommunityServices Society, [2011]3 SCR

(Attorney General), [2015] I SCR 331; and R. v. Smith,[2015]2 SCR 602
e
Edmiston Aff, (Sept. 20/12), paras 5-7, AR, V.2, T 6

134

("lnsite");Carterv. Canqda

5

ex-prisoners on HIV, HCV and other harm reduction issues.l0 PASAN helps prisoners access health care

while incarcerated, provides on-site services and education directly to prisoners in provincial and federal
institutions, and offers a national hotline service to prisoners to answer questions about HIV/AIDS, HCV
and other health matters. Given its expertise, PASAN has offered to implement and oversee the operation

of PNSPs within CSC prisons in Ontario; an offer rejected to date.
I

l.

The Canadian Indigenous AIDS Network is a coalitionof 25 organizations that represents and

provides leadership to and support and advocacy for Indigenous people living with and affected by HIV
and

AIDS.lt Its member organizations provide, among other services, outreach to Indigenous prisoners

living with HIV and HCV, as well as education and information aimed at reducing transmission and
infection among Canada's Indigenous people.

(2) The evidence
12. In addition to testimony from Mr. Simons and two other prisoners with direct experience of the
challenged law (Fallon Aub6 and Gregory Bushell), the Applicants tender the independent expert
evidence of a broad range of highly qualified physicians and others with national and intemational
credentials in fields relevant to the matter as issue:

a. Dr. David C. Marsh is a physician with over 20 years' specialized expertise in addiction medicine,
including clinical care, research and teaching activities with primary emphasis in his clinical practice
on opioid dependence and IDU. Dr. Marsh is the Deputy Dean of the Northern Ontario School of
Medicine and the Medical Director of an organizationoperating 70 addiction treatment clinics across
Ontario.l2 He was the physician responsible for the medical supervision of Insite, Canada's first
medically supervised injection facility, located in Vancouver's Downtown Eastside.

b. Dr. John D. Farley is a specialist in internal medicine

and infectious diseases, who worked for many
years as a public health physician at the provincial, federal and international levels and has a long
association with the Department of Health Care and Epidemiology of the University of British
Columbia. Since December 2000, Dr. Farley has provided prison and community-based medical care
as an infectious disease specialist to prisoners and former prisoners of CSC prisons in BC and has
published peer-reviewed studies relating to their care and treatment. He is CSC's sole infectious

r0

DiCenso Aff, (Sept. 2lll2), paras 3, 5,7,32-33, AR, V.2, T 4
rrZoccole Aff, (Sept. l9ll2),paras2,4,8, AR, V.2, Tab 5
12

Marsh Aff. (Sept.

l2ll4),

paras

l-l l, 45, ASR, V.4, T 6; Marsh

Aff. (Sept.

27116), paras 3, 5, ARR, T 3
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disease physician for the Pacific Region, servicing

all l0 federal prisons

c. Dr. Margaret Millson

is a physician specializing in public health and preventive medicine. She is
Professor Emeritus of the Dalla Lana School of Public Health, University of Toronto, with over 30
years' experience in public health practice, teaching and epidemiological research.l3 She has worked
in HIV prevention research for almost the whole of her career, primarily focussed on the study of
HIV and HCV risk and prevention for people who use drugs and other marginalized populations. Dr.
Millson is a recipient of many national and international grants and projects related to IDU and is

widely published in the peer-reviewed literature.

d. Dr. Peter M. Ford,

Professor Emeritus of the Queen's University Department of Medicine, is an
intemal medicine specialist with over 25 years' experience as a clinician, researcher and teacher in
immunology and infectious diseases including, in particular, HIV and HCV.la Dr. Ford began to care
for CSC prisoners in the late 1980s and provided HIV care to all identified HIV positive prisoners of
all 12 federal penitentiaries in Ontario, about 50o/o of patients were co-infected with HIV and HCV.
In addition to clinical work with CSC prisoners, Dr. Ford was also the principal investigator of a
series of ground-breaking epidemiologic studies on the prevalence and incidence of HIV and HCV
infection attributable to IDU in CSC prisons.

e. Dr. Hans Wolff is a specialist in intemal medicine with a Masters degree in Public Health.rs He is
Chief of the Division of Conectional Medicine and Psychiatry at the University Hospitals of Geneva,
head of the medical units for all seven prisons within the Geneva Canton penitentiary system (all of
which have PNSPs), and provides clinical care on a day-to-day basis to prisoners mainly at the
Champ-Dollon prison. Among many other positions, Dr. Wolff is Switzerland's representative on the
European Committee for the Prevention of Torture and Inhumane or Degrading Treatment or
Punishment ("CPT"). In this capacity, he visits and evaluates places of detention throughout Europe
to make findings and recommendations for improvement in the delivery of prison health care. The
CPT's checklist for evaluating prisons specifically queries the availability of needle and syringe
programs in prison and in the community.'6

f.

Dr. Heino St0ver is Professor of Social Science Addiction Research at the Frankfurt University of
Applied Sciences in Germany, Faculty of Health and Social Work. His main fields of research and
project development include prison health and related health issues. He has studied and published
the topic of needle/syringe exchange problems as HIV and HCV prevention, both in the community
and in prisons, since the mid-1980s. From 1996 to 1999, he was involved in the design and then
evaluation of the first German PNSP/PNEP in two prisons, and in the decades since he has worked as
a consultant for WHO, UNODC, the European Commission, the European Monitoring Centre for
Drugs and Drug Addiction, the International Committee of the Red Cross and Open Society Institute
in the issues of prison health and/or PNSP/PNEP. After publishing a ten-year review of the
experience with PNSP in Europe with Dr. Joachim Nelles, he was engaged in20l1 by UNODC to
develop its Handbookfor starting and managing needle and syringe programmes in prisons and
other close d settings.tT
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Millson Aff. (Aug. 7ll4), paras l - 18, ASR, V.l, T 3
Ford Aff. (Nov. 22/13), paras l-20,59-74, ASR, V.3, T 5
'5 wolff Aff. (Feb. 20115), paras l-25,45-46, ASR, V.5, T 7; Wolff Aff. (Oct. t4/16), paras 3-9, ARR, T 4
'6 Wolff Aff. (Oct. I 4/ I 6), para 37 , ARR, T 4
r7
Stover Aff (July 30/19), APR T 6
ra
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g. Daniela DeSantis is a nurse with

close to 30 years experience providing medical and counselling
services to people who inject drugs, for the past22 years as Prevention Coordinator of Hindelbank
prison in Berne, Switzerland.ls Hindelbank was one of the first prisons to make sterile injection
equipment available, in 1994, and has done so continuously since. Ms. DeSantis is responsible for
administering the program as well as providing direct care to prisoners, as well as maintaining and
analyzing the relevant operational statistics to monitor its ongoing effectiveness. She has presented
the Hindelbank program internationally many times, including for CSC and PHAC.le

h. Dr. Svetlana Doltu is a physician and holds a masters in public health. She obtained her medical
degree in 1994 and began practicing medicine in Moldova's Department of Penitentiary Institutions
in2004, progressing through various positions over the next decade to eventually become the Head
of Medical Service. In that role she oversaw the prison system's harm reduction programs, including
the Prison Needle and Syringe Exchange Program that had been first introduced in Moldova in 1999,
authored the Procedure Handbook for the needle and syringe-exchange and condom dispensing
programmes in Moldovan prisons. She has since moved on to hold multiple national and intemational
positions and is Moldova's Consultant to the United Nations Ofhce on Drugs and Crime, a consultant
to the World Health Organization's regional office for Europe and a Member of Moldova's Council
for the Prevention of Torture, where she continues to monitor and assess the proper implementation
of Moldova's PNSP's in all of its prisons.2o

i.

Dr. Ralf Jurgens is a lawyer with over 20 years' Canadian and international experience working on
legal and human rights issues concerning HIV/AIDS and related matters.2l He has a long history of
involvement in intemational policy as related to HIV/AIDS prevention activities and human rights, in
many different roles and capacities, including as a member of the UNAIDS Reference Group on HIV
and Human Rights (since its inceptionin2002), and a member of the World Health Organization
("WHO")'s Strategic and Technical Advisory Committee for HIV/AIDS. Dr. Jurgens' affidavit
provides a summary of policy developments and recommendations issued by WHO, the UN Office
on Drugs and Crime ("UNODC") and other UN bodies regarding the need to institute effective
PNSPs to prevent HIV, HCV and other serious harms.

j.

Meghan Thumath is a registered nurse with the British Columbia Centre for Disease Control with a
clinical practice since 2004 that has included delivering SIE to people who inject drugs.22 She is an
Adjunct Professor at the University of British Columbia's Faculty of Nursing, teaching courses on
HIV/AIDS prevention, treatment and support, and has been involved in many HlV-related research
projects. She is a member of the Canadian Association of Nurses in AIDS Care ("CANAC"), a
national professional nursing organization committed to fostering excellence in HIV/AIDS nursing.

k. Shaun Hopkins

is Manager of The Works, Ontario's first needle exchange program, where she has
worked for almost 30 years.23 The Works is operated by the City of Toronto's public health unit; Ms.
Hopkins reports to the City's Associate Medical Officer of Health, who provides medical direction

r8

Desantis Aff. (Jan. 22114),paras l-7,74-84, ASR, V.5, T 8;PHAC, Review of the evidence,p.34, Ex. C to Millson Aff (Jan 28117),

ARR

(2nd),

T l(C)

re

Desantis Aff. (Jan. 22/14), paras l-7, ASR, V.5, T 8
20
Doltu Aff (June 6/19) APR T 7
2rJurgens

Aff. (Mar. l3l15), paras l-14, ASR, V.7, T l0
Thumath Aff. (Sept. 23/14), paras l-17, ASR, V.8, T 11
23
Hopkins Aff. (July. 23114), paras l-8, l7-21, ASR, V.8, T l2
22
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and advice to its programs. Ms. Hopkins has represented The Works and communicated the healthrelated needs of people who inject drugs on many local, provincial and national committees, and is
active in related research.

13. This application challenges CSC in its important role

as the health care provider upon which

all

prisoners in its custody must depend. A central component of the Applicants' challenge is that CSC's
approach to SIE for drug use is contrary to accepted standards of infectious disease and public health

medicine. The need for expert evidence where the standard of health care delivered is at issue is well
establ i shed

in Canada.2a

(3) IDU in CSC prisons
14. Drug

use

-

and IDU, in particular

-

is common in CSC prisons. According to CSC's own witnesses,

an estimated 70 to 80% of the federal correctional population and virtually all Indigenous prisoners have
an identified substance use problem (i.e., problematic use of alcohol and other drugs) requiring some

level of intervention.25 Approximately 50% of CSC prisoners report being under the influence of drugs on
the day they committed the offence for which they are currently incarcerated; a further 23o/o report being
under the influence of both drugs and alcohol.26 CSC data further demonstrates that, among federal
prisoners, the use of drugs (as opposed to alcohol) tends to be associated with crimes committed to obtain
money for drugs (such as theft, fraud and robbery) as well as specifically drug-related offences.2T

15. For large numbers of CSC prisoners, drug

use does not stop at the prison gates. Some prisoners enter

CSC penitentiaries already with experience of drug injecting and continue to inject while in prison.28

2a

terNeuzenv. Korn, [995] 3 SCR 674,paras38-40,44.
Moser Aff. (Sept. l9l16),para3, RR, V.lll, T 3; Ternes etal., An Examination of the Efectiveness of the National Substance Abuse
Program, CSC 2014 No. R-291, p.l, Ex. I to Moser Aff.
26
Moser Aff., para 4, ibid.
27
Moser Aff., para 5, ibid.
28
Zakaria et al., Summary of Emerging Findings from the 2007 National Inmates Infectious Diseases and Risk-Behqviours Survey,
CSC 2010 No. R-21l, pp.l3-15, Ex. G to Moser Aff. (Sept. l9116), RR, V.lll, T 3(G); PHAC, Review of the evidence, pp.l8-21, Ex. C
to Millson Aff (Jan 2S/17), ARR (2nd), T l(C)
25

9

Others such as Mr. Simons begin to inject for the first time while in prison.2e In figures that likely
represent an under-reporting of drug use behaviours, CSC's 2007 National Inmcttes Infectious Diseases

and Risk-Behaviours Survey reported that within the past six months while in prison, 17oh of men and
l4o/o

of women in CSC prisons reported engaging in IDU during the past 6 months in prison.30

(4) Problematic

substance use and barriers to its treatment in CSC prisons

16. Most people who inject drugs in prison have an addiction, a "chronic disease, characteized by
impaired control over the use of psychoactive substance".3l Many prisoners inject drugs in order to selfmedicate, including to manage physical pain, cope with trauma, andlor cope within a harsh and isolating
prison environment.32 As stated by the Canadian Nurses' Association, "fd]rug use can be understood as a
coping response, and addiction as a means to adapt to desperately diffrcult situations".33 Access to
prescription pain medication is restricted in the prison environment because of institutional concerns
about diversion. Access to drug treatment programs is grossly inadequate, and the programs themselves
are not comprehensive and do not "adequately address the root causes of use, such as trauma".34 Many

prisoners, in addition to addiction, experience serious mental health issues.35

17. Five key features of addiction and its treatment in the prison environment are critical to
understanding the issues on this application:

a. Addiction is multi-factoral and chronic in nature. In addition to the neuro-chemical effects of
addictive substances, other factors contribute: genetic influences; psychological and social

2e

Ford Aff. (Nov. 22/13),paras 52,71, ASR, V.3, T 5; Farley Aff. (Nov. 3114),paras26,33,ASR, V.3, T 4; Marsh Aff. (Sept. l2ll4),
para 35, ASR, V.4, T 6; PHAC, Review of the evidence,p.20, Ex. C to Millson Aff (Jan 28/17), ARR (2nd), T l(C)
30
Zakariaetal.,2007 National Inmates Infectious Diseases and Risk-Behaviours Survey,CSC 2010 No. R-21l, pp. I l-15,34, Ex. G to
Moser Aff. (Sept. l9116), RR, V.lll, T 3(c); Millson Aff. (Aug. 7ll4),paras 33-34, ASR, V.l, T 3
3r Ford Aff. (Nov. 22/13), para 51,
ASR, V.3, T 5; Farley Aff. (Nov. 3ll4),paras 25-26, ASR, Y.3,T 4; Ex. E, PHAC "Prison needle
exchange" (2006); Dr. Marsh Aff. (Sept.20l4), ASR v.4,T6, para. l7-18, p. 1388.
32 Dr. Marsh Aff. (Sept.2014), ASR v. 4,T6,para.l3-17; Dicenso Aff. (Sept. 21,2012), AR, V. 2,T 4,para.17,p.357; Simons Aff.
(Sept. 19,2012),ARv.l,T2,p.16-17,21-26,para.2-3,5,17-19,23-25,27-29,33.
33Thumath Aff. (Sept.23/2103), AR v.8, Ex. F, CNA, "Harm Reduction & Currently lllegal Drugs", p.
Zoccole Aff. (Sept.
19/2012), AR, v. 2, T5, para. 16, p. 9.
34 Dr. Millson Aff. (Aug. 2014), ARS v. l, T3, Ex. J, "HIV, hepatitis C and risk behaviour" QJ Med. 2000, p. 686; Dicenso Aff. (Sept.
21, 20 l2), AR, v. 2, T4, p. 361 -62, para. 29-30.
35 Elliott Aff. (Sept. 18,2012), AR v. l, T2, Ex. B, "Under the Skin", p. I 14; Ex. E, PHAC "Prison needle exchange: Review of the
evidence" (2006), p. 166; Dr. Marsh Aff. (Sept.2014), ASR v.4,T6, para. l5-16, p. 1387-88.

lli
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determinants such as stress, trauma, sexual and physical abuse and parental neglect; and other
mental illness such as depression and anxiety disorders.36 Many studies demonstrate that people
with addictions, especially to less socially acceptable substances like heroin and cocaine (as
opposed to, for example, alcohol), have much higher rates of traumatic childhood experiences than
those without addiction.3T Studies also reveal that an estimated 50 to 70%o of heroin or cocaine
injectors have other diagnosable mental health problems.3s

b. Addiction

is characterized by compulsive use. People dealing with addiction characteristically
engage in a compulsive, repeated use of the substance to which they are addicted despite adverse
consequences and at the expense ofappropriate social function.3e

c. Relapse is an inescapable feature of recovery for many with addiction. While many patients
with addiction can receive substantial benefits from treatment, an expectation of complete
abstinence -- especially those dependent on opioids or stimulants, both commonly injected -- is
unrealistic.aO Overwhelming scientific evidence shows that, even with access to treatment,
abstinence will not be achievable in the immediate future for many people with addiction.

d.

Access to Opiate Agonist Therapy ("OAT") is important but inadequate for CSC prisoners.
OAT (formerly methadone or opioid substitution treatment) refers to prescribed pharmaceutical
treatment with medications such as methadone to stem the craving for opioids.4l While CSC now
describes CSC OAT as one of its "key" harm reduction initiativesa2, it had to be compelled by the
courts to make this treatment available to those who needed it.43 Access remains inadequate l6
years later and is the subject of further litigation on behalf of approximately CSC 75 prisoners in
BC alone. aa Prisoners also lack access to counselling, an essential adjunct to OAT; and those who
test positive for drug use while on OAT (or are otherwise suspected to be using illegal drugs) are
removed from the program.a5 Expert evidence and international guidelines require access to both
OAT and SIE;they are complementary measures.46

e. OST/OAT is, in and of itself, a limited treatment. Its potential for effectiveness relates only to
people dependent on opioids (e.g., heroin, morphine, oxycontin etc.).47 It is ineffective for the
treatment of people addicted to stimulants (e.g., cocaine, amphetamines and methamphetamines),
all of which are widely used by CSC inmates including by injection. Evidence-based psychosocial
interventions for people dependant on stimulants include cognitive behavioural therapy,
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Aff. (Sept. 12/14), paras 12-20, ASR, V.4, T 6
Aff. (Sept. l2ll4), para 15, ASR, V.4, T 6
Aff. (Sept. l2ll4), para 16, ASR, V.4, T 6
Aff. (Sept. 12/14), paras 17, 20, ASR, V.4, T 6; Wolff Aff. (Iune7ll7),para6, ARR (3d), T 3
Aff. (Sept. 12/14), paras 2l-33, ASR, V.4, T 6
Specific Guidelinesfor the Treqtment of Opioid Dependence (April 2015), Ex. L to Irving Aff. (June l6116)
a2
De Souza (Apr. I I / l9), para I 5
43
Elliott Aff. (June 7/19), paras 5-7 and Ex A
aa
Farley Aff. (Nov. 3ll4),para62, ASR, V.3, T4;Farley Aff. (Oct. llll6),paras 36-41, ARR, T 2;Farley Aff (June 24/19),para14,
APR, V.3, T9; Smith Aff. (Mar. l0/17),para2l, RR; Zakaria eta1.,2007 National Inmates Infectious Diseases and Risk-Behqviours
Survey, CSC 2010 No. R-21l,pp.34-36, Ex. G to Moser Aff. (Sept. l9116), RR, V.lll, T 3(G)
as
Marsh Aff. (Sept. 27116),paras 12-13, ARR, T 3; Farley Aff. (Oct. I l/16), paras 42,44-45, ARR, T 2
46
Millson (Aug. 17ll4), para 88, ASR, V.l, T 3; Farley Aff. (Oct. 23117), para 10, ARR (3d), T. 2; UNODC, A handbookfor starting
and managing needle and syringe progrqmmes in prisons and other closed settings (2014), p. 13, Ex G, Stdver Aff. (July 30/19), APR,
v.2,T 6
a7
Marsh Aff. (Sept. 27116), paras l5-16, ARR, T 3; Farley Aff. (Oct. I l/16), para43, ARR, T 2
Marsh
Marsh
38
Marsh
3e
Marsh
a0
Marsh
4r CSC's
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ll
contingency management and motivational interviewing.a8 For these people, and for those on
OST/OAT for whom professional counselling is a necessary adjunct to the medication, for whom
CSC provides only limited access to specialized care.4e

An expectation of complete abstinence from CSC prisoners with addiction, especially those dependent on
opiates or stimulants, is therefore unrealistic. Relapse, and even repeated relapses, are very common. In
responding to the problem of IDU in its prisons, CSC must take this poorer prognosis into account.s0

(5) Other important characteristics of people who iniect drugs in CSC prisons

18. People who inject drugs in prisons are among the most marginalized, vulnerable and stigmatized in
Canadian society. The vast majority have a disability in the form of a drug dependence and a
disproportionate number of them are women and Indigenous people. For many people in prison, factors
that affect their health

-

as

well as contributing to their incarceration

-

include social determinants such

poverty, homelessness, unemployment, parental neglect, lack of access to education, social support and
health services, as well as experiences of sexual and other abuse, and racial discrimination, including the

lasting, sometimes multi-generational impacts on Indigenous people of colonialism, including through
such practices as the residential school system.sl

19. Women Prisoners. Women have higher rates of injection drug

use in prison than men, and share

their injection equipment more frequently.s2 While women constitute a small minority of incarcerated
persons in Canada, a significant proportion of them (over 25%o) are incarcerated for offences related to
drug use,s3 and nearly 30% of women prisoners report injecting drugs during their last months before

a8

Marsh Aff. (Sept.27l16), paras 16-18, ARR, T 3
Farley Aff. (Oct. ll/16),paras42-45,ARR, T 2;Farley Aff. (Nov. 3/14),para27, ASR, V.3, T4;ADD: Marsh Aff. (Jan2lll7),
para 5, ARR (2"d), T 5; Millson Aff. (Jan 28117), paras l5-16, ARR (2"d), T 5
50
Marsh Aff. (Sept. 12/14), para 35, ASR, V.4, T 6; Marsh Aff. (Sept. 27116), para 8, ARR, T 3
5f Thumath Aff. (Sept.
23/2103), ASR v. 8, Ex. F, CNA, "Harm Reduction & Currently Illegal Drugs", p. I l-12; Zoccole Aff. (Sept.
19l2012), AR, v. 2,T5,para.16, p.9; Ex. A, PHAC Repor-t on Indigenous Peoples, p. vii.
52 Dicenso Aff. (Sept.21,2012), AR, V.2, T4 paras. I l-15, p. 355-357; Ex. A, Ex. B, CSC "Summary of Emerging Findings " (2007),
p. 377 ,380; Ex. C, "Drug Use and Risk of Bloodbome Infections" (2005), p. 384.
53 Dicenso Aff. (Sept.21,2012), AR, V.2,T 4,p.357, para. l5-16.
ae
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entering prison.5a

20. The high rates of drug

dependence among women prisoners is linked to experiences of poverty,

abuse, mental and physical health issues, poor educational attainments, and other forms of social and

economic marginalization.ss For many women, "drug use in prison is a coping strategy to deal with

multiple layers of trauma and the mental and emotional challenges of incarceration itself, and to alleviate
pain and anxiety, including anxiety about losing custody of their children as a result of their
incarceration."56

2l

.

Women prisoners represent a population "with poor overall health, at high risk for infection (or re-

infection), and with high needs".57 HIV and HCV infections are generally higher among women prisoners
than male prisoners.ss Despite these unique vulnerabilities, federally incarcerated women remain "largely

"invisible" to prison administrators in critical ways and [their] needs and interests continue to be unmet in
a correctional system designed

primarily for federally sentenced men."5e

22. lndigenous Prisoners. The criminal law system disproportionately targets Indigenous men, women
and youth for punishment.60 Despite representing less than

4o/o

of the population in Canada, Indigenous

men constitute about 20o/o of federally incarcerated men, while Indigenous women constitute about32%o

of federally incarcerated women.6l In the prairie region, more than 60% of federal prisoners are
lndigenous.62 The multigenerational effects of colonialism, residential schools, poverty, racism, violence
and abuse intersect and combine to produce significantly higher rates of incarceration, longer sentences,

54 CSC, "Summary of Emerging Findings" (2010), p.486; Ex. A to Edmiston Aff. (Sept. 20,2012),AR, V. 2,T 6.
55 Dicenso Aff. (Sept. 21,2012), AR, v. 2,T4, p.358, para. l9-20.
56 Dicenso Aff. (Sept. 21,2012), AR, V. 2,T 4,para.17,p.357.
57 Dicenso Aff. (Sept. 21,2012), AR, v. 2, T4, Ex. D, CSC's Infectious Diseases Newsletter (2008), p. 391-92.
58 Dicenso Aff. (Sept. 21,2012), AR, V.2, T4 para.2l &24, p. 358-59.
59Dicenso Aff. (Sept. 21,2012), AR, v. 2,T4,Ex. D, CHRC, "Protecting Their Rights " (2003), p.387.
60Zoccole Aff. (Sept. 19,2002), AR, v. 2,T5,p.416 & 418, para. 18, 22-23.
6lZoccole Aff. (Sept. 19,2012), AR, v. 2,T5,p.416,para. l8; Ex. A, PHAC, "Population-Specific HIV/AIDS Status Report",p.426;
Dicenso Aff. (Sept. 21,2012), AR, v. 2,T4,Ex. D, CHRC, "Protecting Their Rights " (2003), p.388.
62Zoccole Aff. (Sept. 19,2002), AR, v. 2,T5, p. 418, para.22.

l3
higher security risk classifications, and a lesser likelihood of being released on parole for Indigenous
peoples in Canada.63

23. Relatedly,lndigenous prisoners have high levels of alcohol and drug dependence.6a According to
CSC,75yo of Indigenous prisoners have ""some" or "considerable" need in the area of substance abuse at
the time of intake", compared to 50oh of non-lndigenous prisoners.6s They have "significantly more"
mental health problems and drug dependence and a "greater need for intervention".66 For many, injection
drug use is a means of coping with severe trauma.

24. Indigenous people are further disadvantaged when it comes to their health. They

have unequal

access to, and lesser quality of, health services, and poorer health outcomes,6T and rates

of HIV and HCV

among Indigenous people are about 3.6 and 5.5 times higher respectively than among non-Indigenous
people, and they are more likely to be co-infected with HIV and HCV.68 In the prairie region, the rates of

infection are even higher: in Manitoba HIV prevalence among Indigenous people is more than 10 times
higher than among non-Indigenous people; in Saskatchewan, 79Yo of new cases of HIV reported in one
year were in Indigenous people.6e As explained by Mr. Zoccole:70
HIV and AIDS within the Indigenous population are closely linked to a variety of factors which influence the population's
vulnerability to infection. These social determinants of health include poverty, housing and homelessness, experiences
during early childhood development, physical and social environments, (inadequate) access to health services and
support networks, gender, and experiences of violence, as well as racism and the multi-generational effects of
colonialism, including the residential school system. [Emph. added.]

25. Unlike the general population, injection drug

use is the most common method of exposure to

HIV

63Zoccole Aff. (Sept. 19,2002), AR, v. 2,T5, p.413 & 419, para.9 & 19.
64 Zoccole Aff. (Sept. 19,2002), AR, v. 2,T5, p.415, para. l5; Thumath Aff. (Sept. 23/2103), AR v. 8, Ex. F, CNA, "Harm Reduction
& Currently Illegal Drugs", p. I I
65 Zoccole Aff. (Sept. 19,2002), AR, v 2,T5,Ex, F, CSC, "Comparative Profile", p.462-63.
66 Zoccole Aff. (Sept. 19, 2002), AR, v 2,T5,Ex. F, CSC, "Comparative Profile", p.463.
67 Zoccole Aff. (Sept. 19,2002), AR, v 2,T5,p.4 16, para. 17; Ex. D, "The Cedar Project", Int. J. Circumpolar Health (2007), p. 45l52.

68ZoccoleAff.(Sept. 19,2002), AR,v.2,T5,p.413-12,para. l0-ll;Ex.A,PHAC,"Population-SpecificHIV/AIDSStatusReport
Indigenous Peoples", p. 423 -425, 427 -428.
69Zoccole Aff. (Sept. 19,2002), AR, v. 2,T5,p.419,para.23-24.
TlZoccole Aff. (Sept. 19,2002), AR, v. 2,T5,p.416,para. 16.
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and HCV for Indigenous people; nearly 60% of

HIV infection and more thanT0o/o of HCV infection

caused by injection drug use, resulting from the sharing of injection equipment.

are

Tr

26. The oveffepresentation of Indigenous people in prisons, combined with their higher

rates of injection

drug use and HIV and HVC infections, mean that inadequate access to health services

including sterile

injection equipment

-

-

in prisons has a disproportionate effect on this already vulnerable population.T2

27. Indigenous Women. Racism, colonialism,

and sexism combine to produce particularly extreme
forms of disadvantage and hardships for Indigenous women in prisons. Not only are Indigenous women
over-represented in federal prisons, they are incarcerated at increasing rates (36.7% increase from 1996 to
2002, compared with 5.5% for Indigenous men) and at a younger age (66Yo are incarcerated between the
ages of 20 and 34).73 Nearly all Indigenous women prisoners (90%) have been physically abused, and
nearly two-thirds (61%) have been sexually abused.Ta They have high rates of IDU, and the highest rates
of HIV and HCV infection in prison: ll.7% and 49.1o/o of Indigenous women in federal prisons have HIV
and HCV respectively, comparedto 4.5yo and 30.8% of federally incarcerated men.75 The lack of sterile
injection equipment in prisons disproportionately affects the health and lives of Indigenous women
prisoners, one of the most marginalized and vulnerable populations in Canada.

(6) Iniection

drus use carries serious health risks. much hisher in CSC prisons

Sharing drug injection equipment is common in CSC prisons and carries the serious health risk of
transmitting bloodborne infections

28.

The transmission of bloodborne infections including HIV, HCV and HBV is a major risk of IDU, in

Canada and around the world.76 This is not a risk of IDIJ per se but, rather, of people sharing the

equipment they use to inject drugs. In Canada, the population at highest risk for HCV is people who

inject drugs with shared injection equipment.TT

29. Prisoners in Canada are at such high risk of both contracting

and transmitting

HIV and HCV

T lZoccole Aff. (Sept. 19,2002), AR, v. 2, T5, p. 414, para. 12; Ex. C, Cedar Project Partnership, Social Science & Medicine Journal
(2008), p.434.
T2Zoccole Aff. (Sept. 19,2002), AR, v. 2, T5, p. 413-17, para. 10-12, 16-17, 19-20,25: Ex. F, CSC, "A Comparative Profile", p. 46263.
T3Dicenso Aff. (Sept.2l,2012), AR, v.2,T4,Ex. D, CHRC, "Protecting Their Rights" (2003), p.388.
74 Dicenso Aff. (Sept. 21,2012), AR, v. 2,T4,Ex. D, CHRC, "Protecting Their Rights " (2003), p. 389.
T5Dicenso Aff. (Sept. 21, 2012),AR, v. 2,T4, para. 24, p. 359
76
Millson Aff. (Aug. 7ll4),paras27-29,ASR, V.l, T 3 ; Wolff Aff (Feb20ll5),para40, ASR, V 5,T7 Lazarus et al, pp l-2, Ex I, de
Souza Aff (April I l/19)
77
Millson Aff. (Aug. 7/14),para28, ASR, V.l, T 3

l5
infection that incarceration is considered by public health authorities to be an additional risk factor for

HCV infection even after controlling for the effect of IDU in the community.i8 Consistent with
experience intemationally, this risk is largely the result of injection practices in prison that include the
sharing of blood-contaminated injection drug equipment and high prevalence ratesTe of HIV and HCV
amongst prisoners including, in particular, people who inject drugs while in prison.8o

30. IDU with

shared injection drug equipment is common in CSC prisons.sr Dr. Millson highlights as

alarming CSC's finding that

44%o

of men who reported IDU in prison indicate that they also shared

needles/syringes.82 The same CSC study also reported that 87% of prisoners who had injected within the
past six months in prison used opiates frequently and that opiates were, in turn, more strongly associated

with the high risk behaviour of sharing drug injection equipment.s3 Dr. Ford and Dr. Farley, physicians
with many years' experience caring for CSC prisoners and related research, testifr to the same effect.sa

31. The equipment

used by prisoners to inject drugs varies, including both medical syringes obtained

clandestinely and crudely constructed "homemade" syringes made of materials ranging from ballpoint
pens and tape to needles from insulin syringes.ss People
as experienced by

he

will try to conserye their own equipment, but -

Mr. Simons, who contracted HCV after his equipment was used by someone else when

(Mr. Simons) was placed in administrative segregation

- this is difficult to do because it is frequently

confiscated by CSC during cell searches for the very pu{pose of enforcing the impugned restrictions at

78

Millson Aff. (Aug. 7ll4),para4l, ASR, V.l, T

7e

30.

80

Milfson Aff. (Aug. 7ll4),para3l
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"Prevalence" is an epidemiologic term referring to the number of cases of a given disease within a given population at a
particular point in time. It is a "snapshot" of the burden of disease but does not distinguish between recently-acquired versas longstanding infections. For prisoners, this measure will vary depending on fluctuations in prevalence at admission, as well as infections
acquired during incarceration.
8r
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Millson Aff. (Aug. 7ll4), paras 33-35,44-47, ASR, V.l, T 3
83
Zakaria et al., 2007 National Inmates Infectious Diseases and Risk-Behaviours Survey, CSC 2010 No. R-2 I 1, p.34, Ex. G to Moser
Aff. (Sept. l9l16), RR, V.lll, T 3(c)
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Farley Aff. (Nov. 3/14), paras 28,37, ASR, V.3, T 4; Ford Aff. (Nov. 22113), paras 48-50, 59-74, ASR, V.3, T 5
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Ford Aff. (Nov. 22/13), para 53, ASR, V.3, T 5; Simons Aff. (Sept. 19/12), paras 13, 19, AR, V.l,T 2
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issue on this application.s6

32. PHAC, the Government of Canada's national public health agency,

was mandated by CSC to provide

comprehensive scientific, medical and technical analysis and advice pertaining to PNSPs/PNEPs as
related to the control and management of infectious diseases.sT In its final report, PHAC was emphatic in
its assessment of the seriousness of the problemss:

a. IDU is a major risk factor for acquiring HIV, hepatitis viruses and other communicable

pathogens,
and a significant problem both in and out of prisons in Canada. The prevalence of bloodbome
viruses (HIV, HCV and HBV) is disproportionately higher among people who inject drugs.

b. The prevalence of bloodborne viruses is higher in prisoners than in the general population and,
amongst prisoners, much higher amongst prisoners with a history of IDU. The large sharing
networks and high prevalence rates increase the probability of spreading bloodborne viruses in the
prison setting.

c. Injection drug

users represent alarge category of prisoners in Canada, with 25 to 50Yo having ever
injected drugs, and drug injecting in the past 6 months in prison reported by as many as 63%o of male
prisoners in a CSC facility in Ontario.

d. Although overall injecting frequency in prison is likely

reduced due to increased surveillance and
reduced access, the risk of bloodbome transmission/acquisition associated with each injection is far
greater than in community settings. The scarcity of injection drug equipment fosters sharing

(reported by PHAC in32 to 79%o of pisoners), with contaminated equipment sharing networks far
wider than those formed outside of prison (that can comprise more than 30 people).

e. Many injection drug users appear to switch to more dangerous injection practices while in prison,
with some reporting sharing equipment only in prison. Studies also report that an estimated 6 to lTYo
of injection drug users did so for the first time while in prison.

f.

Every day, prisoners are released back into Canadian communities as potential vehicles for the
further spread of bloodborne viruses.8e

PHAC's conclusions on these points are well supported by the evidence of both experts and prisoners

86
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Aff. (Nov.

22113), paras 57-58, ASR, V.3, T 5; Farley

l9ll2),paras20-26, AR, V.l, T

Aff. (Nov. 3ll4),paras28,37,ASR, V.3, T 4; Simons Aff. (Sept.
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Public Health Agency of Canada Act,5.O.2006, ss.3-4; PHAC, Prison needle exchange: Review of the evidence (April 2006), pp.56, at Ex. C to Millson Aff (Jan 28117), ARR (2"d), T l(C); PHAC reviewed over 200 published and unpublished documents by
international medical, scientific, technical and policy expefts, and conducted study tours of both CSC prisons and prisons in Spain and
Germany where prison-based needle exchange programs were operating.
88
PHAC, Review of the evidence,pp.l2-21, at Ex. C to Millson Aff (Jan 28117), ARR (2"d), T l(C)
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Ibid., p.4 (see also pp.l7-21); Ex A, de Souza CX, PNEP Transcript Brief Tab B(l): In 2017l2}ll,there were 14,129 prisoners
incarnated by CSC, with 9,043 in the community under supervision.
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tendered by the Applicants.

HIV and HCV prevalence, transmission and prevention in CSC prisons
33. As of

September 2018, the record before this court included prevalence rates and related analyses

and supporting data from by Jonathan Smith, Manager of Epidemiology Services in CSC's Clinic
Services and Public Health Branch, as follows:

a. From 2005 to 2012, estimated prevalence at 1.76%oe0 for
testing);

HIV

and25.4%oel for

HCV (antibody

b.

In20l4, estimated prevalence at l.l9o/o for HIV and 18.2o/o for HCV (RNA testing) By affidavit
tendered September 2019, CSC disclosed that it had changed its basis for reporting HCV prevalence in
2014 such that the rates reported as between 2005 -2012 and20I4 cannot be comparede2; and

c.

identified IDU as the strongest risk factor for HCV seroconversion, with prisoners who injected
drugs 9.9 times more likely to acquire HCV than those who did not.e3

34. Infectious disease and public health physicians with wide-ranging national andlor international
expertise in these fields and in epidemiology (Drs. Millson, Farley, Wolff and Ford) identified significant
problems with CSC's assumptions and approach, leading to likely underestimates of HIV and HCV
prevalence rates in CSC prisons and of the preventive effect of providing effective access to SIE.e4 They
nonetheless each expressed the opinion that, accepting the analyses at face value, the information

confirmed that:

(l)

there are new infections with HIV and HCV acquired by prisoners in CSC prisons,

Mr. Smith further estimated HIV prevalence for certain subpopulations2005-2012, as follows: (l) Women prisoners at3.35o/o,
compared with men at l.65oh; (2) Indigenous prisoners at2.62Vo, compared with non-lndigenous prisoners at l.5l%o); and (3)
Indigenous women prisoners at 6.03oh, compared with Indigenous men at2.27%o and non-lndigenous women at2.l6Yo: Smith Aff.
(Sept. 26116), paras l1-13, RR, V.VI, T.5
et Mr. Smith further estimated HCV prevalence for certain subpopulations2005-2012,
as follows: (l) Women prisoners at33.lo/o,
compared with men at24.9Yo; (2) Indigenous prisoners at 31.87o, compared with non-lndigenous prisoners at23.60/o); and (3)
Indigenous women prisoners at 44.8o/o, compared with Indigenous men at30.4o/o and non-lndigenous women at27.7Yo: Smith Aff.
(Sept. 26116), paras 24-26, RR, V.VI, T.5
e2De Souza Aff (Sept 13/19), para 14;
Wolff Aff (O ct 212019), para 19, APR Tab 5
e3
Smith Aff. (Sept. 26116), paras 33-34, RR, V.VI, T.5
e4
Millson Aff. (Jan. 2Sll7), paras 4- 14, ARR (2nd), T l; Millson Aff. (June l2ll7), paras 4-7, ARR (3'd), T l; Farley Aff . (May 2117),
paras 4-15, ARR (2nd), T 2; Farley Aff. (Oct. 23/17), paras 3-4, ARR
T 2; Wolff Aff. (Feb. 9/17), paras 4- 15, ARR (2"d), T 4;
Wolff Aff. (Iune 7 ll7), paras 3-5, ARR (3'd), T 4; Ford Aff. (Jan. 27 ll7), paras 9-12, ARR (2.d), T 3
e0

l8
with the numbers of those likely under-estimatede5; and (2) professionally accepted standards required
CSC to provide prisoners with effective access to SIE to prevent further avoidable infections.e6

35. While CSC may

since have identified drops in

HIV and HCV prevalence rates within its general

prison population, this possibility does not alter the need for effective PNSP.eT Even the lowest
prevalence rates very recently asserted by CSC (i.e., I .00%o for HIV and 4.60/o for HCV by RNA testinges)
remain higher, i.e., by multiples, than those of the general Canadian population.ee More importantly, for

HCV, in particular,

a

high proportion of infections will be concentrated among those who are current or

former injection drug users, so that risk is also more concentrated in this group

-

clearly demonstrated by

CSC's own epidemiologic analysis that injection drug users are 9.9 times more likely to acquire HCV-

with

a

risk to those not already infected or who were previously infected and successfully treated (since

treatment for HCV infection does not protect against reinfection).100

36. International reports of HIV outbreaks in prisons involving people who inject drugs are relevant to
the Canadian context given the commonalities of high rates of incarceration of people who inject drugs,
new or continued IDU during incarceration, and the high risk for HIV and HCV among those who might

inject while in prison.l0l So, too, are internationally reported cases demonstrating the clear potential for
chronic infections such as HIV and/or HCV acquired in prison to be transmitted later in the community to

e5

Drs. Farley and Ford, both long-serving CSC infectious disease clinicians (and Dr. Ford having published peer-reviewed research on
the issue), likewise testify that HIV and HCV infections and co-infections (and, in the case of HCV, also re-infections) clearly do take
place in CSC prisons: Ford Aff. (Nov. 22l13), paras 7l-73, ASR, V.3, T 5; Ford Aff. (June 12/17), paras 6-8, ARR (3'd), T 3; Farley
Aff. (Nov.3/14), paras 33,57,ASR, V.3, T4; Farley Aff. (Oct. lll16), paras 30-31, ARR, T 2;Farley Aff. (Oct. 23117),paral4,
ARR (3'd), T 2 [check also Ford Ford Aff. (Nov. 22l13), paras 7l-73 and Ex. I, ASR, V.3, Tabs 5 and 5(l); PHAC similarly expressed
no doubt that HIV and HCV are transmitted within CSC prisons, although CSC does not collect incidence data: PHAC, pp.l5-16;
Millson Aff. (Aug. 7ll4),para25, ASR, V.l, T 3.
e6
Millson Aff. (Jan. 28/17), para 14, ARR (2"d), T l; Millson Aff. (June l2ll7), paras 3-7, l3- 14, ARR (3.d), T 1; Farley Aff. (May
2/17), para 9, ARR (2"d), T 2; Farley Aff. (Oct. 23117), paras 3-4,15, ARR (3'd), T 2; Ford Aff. (Jan. 27 /17), paras l3- 16, ARR (2"d), T
3; Ford Aff. (June 12/17), paras2-9, ARR (3'd), T 3; Wolff Aff. (Feb. 9ll7),paras 7-15, ARR (2"d), T 4; Wolff Aff. (June 7lt7),paras
3-5, ARR (3'd), T 4
e7
See paras 36 and 37 below
e8
De Souza Aff. (Sept. l3ll9), para l5
ee
Millson (Aug. 7/14), para26, ASR, V.l, T 3; Millson Aff. (June 211lg),paras 36-38
I00
Millson Aff. (Aug. 7ll4),para4l, ASR, V.l, T 3; Millson Aff. (June 2lll9), para 38, ApR, V.3, T 8
r0r Millson Aff. (Feb.
3/16),para3; PHAC, pp.l9-21, Ex. C to Millson Aff (Jan 2S/17),ARR (2nd), T l(C)
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their sexual partners and to people with whom they share any injecting equipment; women who acquire
these infections in prison may also pass them perinatally to their newborns.l02

37. ln both April and September of 2019, CSC purported to introduce updated, "unpublish.6::r03
prevalence rates into the record. They did not do so through Mr. Smith, however. Instead, Henry de
Souza, CSC's Director General of Clinical Services and Public Health, attested to these figures as bald

factual assertions without supporting information of any kind to explain their source or basis.lOa In this
same

affidavit, Mr. de Souza acknowledged that his April affidavit incorrectly purported to present

as

comparable HCV prevalence rates reported on the basis of very different measures (RNA versus antibody
testing)

-

a fact previously unknown to him.l0s

38. Drs. Millson, Wolff and Farley - all physicians with specialty training
fields of public health, infectious disease and epidemiologyr06

-

and broad experience in the

testified (and were not challenged on

their testimony) that prevalence rates are not facts but matters of opinion. As explained by Dr. Wolff:
... prevalence rates are not "data" in the sense of raw data. They are the product of epidemiologic analysis based on a review
of test results and other information (such as socio-demographic and/or HCV related risk profile) across a given population
over a given time period. To present prevalence rates as providing an accurate measure of the true burden of HCV or HIV
infection (or some other health condition) within a given population, and offer opinions as to whether there has been a change
in prevalence over time, are also matters of epidemiologic analysis. To report such conclusions requires that certain basic
information be available such as: the data sources relied upon and their contents, steps taken to assure the quality ofthe data,
the percentage of the population tested, and relevant characteristics of those tested versus not tested. Mr. de Souza does not
provide any such information in support of his statements.l0T

Dr. Wolff also identified incomplete and inaccurate information about epidemiologic matters to which

Mr. de Souza had testified in his affidavit, including that RNA testing has been available for over 20

r02

Millson Aff. (Aug. 7/14),para42

r03

PNEP Guidelines, Ex D, p.2, De Souza Aff. (Sept. 13/19) (
roa
De Souza Aff. (Apr. ll/19),para6; De Souza Aff. (Sept. 13/19), para l5
r05
106

De Souza

Aff. (Sept. l3119), paras l0-13

"Epidemiology" is the study of methods to assess risks for disease at the population level, as well as the effectiveness of
interventions to prevent or minimize the risk of disease transmission: Millson Aff. (Aug. 7ll4),para 8, ASR, V.l, T 3
t07
Wolff Aff. (Oct2/19),para20, APR, V.l, T 4; see also Millson Aff. (June 2ll19), APR, V.3, T 8, para 36; Farley Aff. (June
24/19), para 29, APR, V.3, T 9

20
years (not since 2014 as claimed by Mr. de Souza). The government having failed to adduce supporting
data and analysis sufficient to constitute a reasoned opinion by way of epidemiologic analysis and

conclusions, the Applicants respectfully submit that his evidence as to prevalence rates should be given

little, if any, weight.ros
Consequences of HIV, HCV and other bloodborne infections

39. Using a needle/syringe that

has been used by someone infected

with HIV or HCV is the most

effective means of acquiring these viruses.l0e When the injection is complete, a residue of drug and blood
from the person who has used the equipment remains in the syringe. If that person has HIV or HCV, this
residue may carry virus capable of causing infection in the next person or persons to inject with that

equipment.ll0 Cookers/spoons, filters, water and acidifiers also pose a risk of disease
transmission.llIHCV is more infectious than HIV.l12 Fewer viral particles are sufficient to transmit the
virus; and the virus also survives longer outside the human body (up to 63 days in used syringes),
contributing to its efficient transmission amongst people who inject drugs.

40. HIV

and HCV are infectious diseases caused by viruses that, over extended periods of time, cause

progressively serious illness in those who are infected.ll3 Even with access to comprehensive treatment,
including effective drug therapy, both diseases remain potentially fatal. It is possible to be co-infected

with HIV and one or even both of HCV and HBVat the same time; this situation is worse than either
infection individually.

I ra

41. HIV infects the immune system

to8

and gradually destroys the body's capacity to fight a wide range

Marchand (Litigation Guardian) v. Public Generql Hospital of Chatham, (2000) 5l OR 3'd 97 (CA), para 38
Millson Aff. (Aug. 7/14),para 58, ASR, V.1, T 3
rr0 Ford Aff. (Nov.
22/13), para 55, ASR, V.3, T 5; Millson Aff. (Aug. 7/14),para 57, ASR, V.l, T 3
rrr Millson Aff. (Aug. 7ll4),paras 57-64, ASR, V.l, T 3
rr2 Ford Aff. (Nov. 22113), paras
33, 56, ASR, V.3, T 5
f r3
Ford Aff. (Nov.22/13),para2l, ASR, V.3, T 5
I 14
Ford Aff. (Nov. 22/13), para75, ASR, V.3, T 5; Millson Aff. (Aug. 7/14), para 24, ASR, V.l, T 3
roe

of
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infections.l ls Treatments for HIV have improved to the point that, for those who have been diagnosed
and are receiving treatment,

it can be considered

a chronic manageable disease. Treatment does, however,

require careful lifelong adherence and has many and significant side effects. Inconsistent compliance

with treatment allows the virus to rebound and mutate into drug-resistant strains, requiring medication
changes to maintain viral suppression. Treatment and monitoring of

HIV are very expensive. Without

treatment, or if treatment fails, a person's immune system will break down over time and the illnesses
become more progressively more serious and debilitating.

HIV remains

a

highly stigmatized condition,

especially in prison. I l6

42. HCV primarily affects the liver.llT
proceed very slowly, over a period

of

People with HCV who do not clear the virus

will generally

15 to 20 years, to develop progressively disabling symptoms

including, ultimately, cirrhosis (scarring of the liver tissue) and end-stage liver disease or liver failure
(which, in turn, carries an increased risk of liver cancer). Most, but not all, people who become infected

with HCV will continue to have active infection unless they are successfully treated. Initial HCV
treatments required regular injections and oral medication for up to 48 weeks and carried relatively severe

side-effects. Newer medications have higher cure rates and fewer side-effects; however, they are
expensive and still require adherence and related monitoring and care for success. Importantly, however,
a cured

HCV infection does not protect against re-infection with HCV or co-infection with one or both of

HIV or HBV. r r 8

43. Compliance with the treatment regimes for both HIV

and HCV is essential but can be

difficult for

people dependent on IDU, who may lead chaotic lives in their quest to finance their drug habit and

rr5

Ford Aff. (Nov. 22113),paras22-32,39, ASR, V.3, T 5; Millson Aff. (Aug. 7ll4),para 19, ASR, V.l, T 3
Aff. (Nov. 3/14), para 29, ASR, V.3, T 4; Farley Aff. (Oct. 23117), paraT a., ARR (3'd), T 2
rr7 Ford Aff. (Nov. 22/13),paras33-47,
ASR, V.3, T 5; Millson Aff. (Aug. 7114),para2l, ASR, V.l, T 3; [add Farley affs.]
r18
Injection drug use in prison also presents the risk of HBV (Hepatitis B) infection and related consequences: Ford Aff. (Nov. 22l13),
para 80, ASR, V.3, T 5; Millson Aff. (Aug. 7/14),para 23, ASR, V.l, T 3
lr6 Farley

22
secondary to the effects of those drugs.lle

44. HIV and HCV are also both diseases with long latency periods, meaning there are usually no readily
identifiable symptoms for many years following infection.l20 Since there is generally a period of several
years between

initial infection and the development of symptoms that lead to testing and diagnosisl2l,

there is the potential for onward transmission from those who remain undiagnosed that may last for many
years.

45. This is the fundamental challenge presented by infectious diseases like HIV

and HCV to the health

of

the public- their capacity to spread exponentially as each person who contracts infection becomes capable

in turn of infecting many more people

-

and explains the importance of properly designed PNSPs

providing effective access to SIE as an essential component of preventive health care for prisoners.l22
SIE serves as a physical barrier to the transmission of bloodbome infections including HIV and HCV in

this context in identical fashion to the international medical community's adoption of universal
precautions in the health care setting which (among other requirements) are widely, if not universally,
understood to mandate that afresh clean needle be used for every injection.l23

Other serious health risks without

access

to SIE, not limited to shared injecting equipment

46. Injecting with old needles that have become dull from

repeated use can cause trauma to the skin and

veins with injection attempts (especially when people must resort to injecting in the neck or inner thigh),
leading to abscesses.l2a Abscesses can lead in turn to potentially life-threatening infections of the brain,
bloodstream (septicemia), heart (endocarditis), skin (cellulitis), and deep tissue (e.g., osteomyelitis, a

rre

Ford Aff. (Nov. 22/13),para32(a), ASR, V.3, T 5; Farley Aff. (Nov. 3l14),para67, ASR, V.3,T 4
Ford Aff. (Nov. 22/13),paras24-26,36-37,42, ASR, V.3, T 5
r2r Millson Aff. (Jan.
28/17), para7, ARR 2nd , T I
t22
Wolff Aff (Oct 2ll9) para 15, APR v. l, T4
(Aug. l3l19), para 15, APR, V.l, T2; Farley Aff. (June 241|g),para l8 and Ex A, CSC's Infection Prevention and
'23 Wolff Aff.
Control Guidelines, p. 15, APR, V.3, T9
r2a
DeSantis Aff. (Jan 22.114),para47, ASR, V.6, T 8; Ford Aff. (Nov. 22113),para 81, ASR, V.3, T 5; Farley Aff. (Nov. 3/14),para
37, ASR, V.3, T 4; Marsh Aff. (Sept. 27/16),para7, ARR, T 3
r20
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bacterial or fungal infection of the bones capable of destroying bone structure and compromising the

integrity of the skeleton with multiple complications). Abscesses in the groin area can lead to a loss of
sensation or movement (femoral nerve dysfunction).

47

.

Overdose is also a serious

risk. Prohibitions on the possession of drugs and injection equipment in

prison means that people inject under hunied conditions, in part to evade detection, but also because other
people are waiting to use the equipment given its scarcity.l2s These conditions create pressure for
prisoners to inject all of their drugs, as quickly as possible, increasing the risk of overdose.

(7) Effective

access

to SIE is essential health care for CSC prisoners who iniect drugs

CSC obligation to provide prisoners with access to essential health care

48. The CCRA

and regulations establish important obligations governing the proper treatment of CSC

prisoners as related to their access to health care and other health needs.126

Public health principles and harm reduction measures

49. CSC accepts that it must be "guided by public health principles in managing infectious diseases in
the penitentiary environment".l2T

It is uncontested that these principles include:

a. The prevention of

disease transmission to others.l28 Prevention is an essential component of
infectious disease care in accordance with accepted standards of practice in the fields of infectious
disease and of public health medicine. For HIV and HCV, in particular, prevention is critical because
these are life-long infections for which no vaccine is available, carry serious consequences of
morbidity and mortality, and are easily transmitted to others in ways that are well understood and
preventable.

r25
DeSantis Aff. (Jan 22114),para45, ASR, V.6, T 8; PHAC, Review of the evidence,p.32, Ex. C to Millson
(2"d), T l(C)
126

r27

IV below
Cx lrving, Q.8l-90, Transcript Brief, V.4, T K; this commitment was express in CSC's former CD 82t

Aff

(Jan 28l17), ARR

See Paft

-

Management of Infectious

T l0
r28
Millson Aff. (Aug. 7/14),para48, ASR, V.l, T 3; Ford Aff. (Nov. 22113),para9l, AR, V.3, T 5; Farley Aff. (Nov. 3114),para35,

Diseases (repealed Apr.27ll5), s.8, Sched. B,

ASR, V.3, T 4
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b. The provision of best available prevention measures based on current evidence.l2e This

means
basing public health initiatives "on evidence of what works or shows promise of working".l30

c. The use of harm reduction measures to prevent avoidable infections is part of the standard of
care.l3l This means implementing measures to minimize the harms associated with injecting drugs
without requiring abstinence as a necessary step to getting that help, recognizing that not everyone is
able or willing to achieve abstinence and that relapses (for those seeking to achieve abstinence) are
almost inevitable.l32 A harm reduction approach to IDU in prisons reflects the current prevailing
intemational medical consensus that repressive measures aimed at preventing the flow of drugs and
other items into prison are inadequate to respond to the problems presented by drugs in prison, which
include serious adverse health impacts for prisoners and others.l33

50. The respondents

have recently restored "harm reduction as a key pillar

of fThe New Canadian Drugs

and Substances Strategt ("CDSS")] alongside the existing pillars of prevention, treatment and

enforcement".l34 The CDSS emphasizes a strong commitment to ensuring that policies, "are based on a
strong foundation of evidence, including data related to harm reduction policies, program[s] and
interventionr::

135

51. Commissioner's Directives similarly require CSC to balance enforcement with treatment

strategies

and to ensure that, in doing so, it takes a knowledgeable and evidence-based approach:

a. CD

585 - National Drug Strategt, directs that CSC's drug strategies must "balance detection,
deterrence and treatment" and that prisoners' correctional plans address needs related to drug and

alcohol problemsr36 fUmph. added]; and

b. CD 566 - Frameworkfor

the Prevention of Security Incidenls, directs that CSC's "security policies
and procedures [be] knowledge and research-based."l37 ;Emph. added]

r2e

Aff. (Aug. 7/14),para48, ASR, V.l, T 3
Aff. (June 2l/19),para6
Aff. (Aug. 7ll4),para 49, ASR, V.l, T 3; Farley Aff. (Nov. 3/14),para40, AR, V.3,T 4
Aff. (Aug. 7/14),para49, ASR, V.l, T3;Farley Aff. (Nov. 3114),para36, AR, V.3,T 4
r33
Wolff Aff. (Oct. I ll16), para l2 (see also paras 13-14,29,30 a. and b., 35), ARR, T 4
134
The New Canadian Drugs and Substances Strategt - Backgrounder, Ex. B to lrving Cx Q.5 l, Transcript Brief, V.4, T K(7);
Millson
Millson
13r
Millson
r32
Millson
r30

identified by answer to undertaking
t35

lbid.

t36

CD

t31

585 - National Drug Strategt, ss.5, 8, Sched. B, T 2l
CD 566 - Frameworkfor the Prevention of Security Incidents, s.6(a), Sched.

Briel V.4, T H

B,T

12; Ex. A to Fabiano Cx, Q. 47-57, Transcript
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SIE is an important and cost-effective harm reduction measure in the community

52. To protect

against the well-established risks to health faced by people who inject drugs, the long-

standing medical advice in Canada is that they use only SIE for every injection.l3s Canada has a long

history of community-based needle and syringe programs ("NSPs") to provide people who inject drugs

with access to SIE.l3e These programs emerged in the 1980's, initially in the Netherlands, in response to
the spread of HBV and HIV through sharing of drug injection equipment, and later for HCV
prevention.laO NSPs are now found in hundreds of urban and rural communities across Canada, provided

by a range of government and non-government health service providers.lal Indeed, CSC prisoners under
supervision in the community access SIE from such programs with CSC knowledge and acquiescence.t42
People who inject drugs in Canada can also purchase sterile needles/syringes in pharmacies.la3

53. In 2015, the Canadian Agency for Drugs

and Technologies in Health

("CADTH") reviewed the

international scientific literature and reported that community-based NSPsA.,lEPs and safe injection sites
are: (1) "efflective at reducing prevalence and new infections of HIV and HCV among injection drug
users"; (2) associated with a reduction in overdose-related mortality and other drug-related harm; and (3)
cost effective.l44 CADTH's findings are consistent findings from PHAC and with the evidence of Dr.

Millson and others on this application.las

r38

Millson Aff. (Aug. 7ll4),para 50, ASR, V.l, T 3; Ford Aff. (Nov.22l13), paras l4l-143, ASR, V.3, T 5; Farley Aff. (Nov. 3/14),

para 41, ASR, V.3, T 4
r3e
Millson Aff. (Aug. 7/14),para 50, ASR, V.l, T 3; PHAC, Review of the evidence,p.24, Ex. C to Millson Aff (Jan 28117), ARR
(2'd), T l(C); Ford Aff. (Nov. 22/13), paras l4l-143, ASR, V.3, T 5; Farley Aff. (Nov. 3/14),para4l, ASR, V.3, T 4; Marsh Aff.
(Sept. l2114), paras 36, ASR, V.4, T 6; Hopkins Aff. (July 23114),paras22-28, ASR, V.8, T 12
f40 wolff Aff. (Feb.20115), para63,
ASR, V.5, T 7; Millson Aff. (Aug. 7ll4),paras 52-53, ASR, V.l, T 3
14r
PHAC, Review of the evidence,p.24, Ex. C to Millson Aff (Jan 28/17), ARR (2"d), T l(C); Ford Aff. (Nov.22l13), para 143, ASR,
V.3, T 5; Farley Aff. (Nov. 3ll4),para 42, ASR, V.3, T 4
ra2
Marsh Aff. (Sept. 27/16), paras 4-5, I I
ra3
Ford Aff. (Nov. 22113),paras 142-143, ASR, V.3, T 5; Marsh Aff. (Sept. 27116), para 8, ARR, T 3
r44
CADTH, Needle Exchange Programs in a Community Setting, Sept l4115, p.2,Ex. D to Millson Aff. (Feb. 3/16), ASR (2"d), T
l(D);CADTH is relied upon by the respondents in this proceeding as an important reference point for CSC policy: Smith Reply Aff.
(Mar. l0/17), paras 23,24,26,27, RR, V.VII, T 8
r45
Millson Aff. (Aug. 7ll4), paras 50-73, ASR, V.l, T 3;
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Effective access to SIE is essential health care: An important, feasible and cost-effective
harm reduction measure

54. The Applicants' position that effective access to SIE is essential health care for

CSC prisoners who

inject drugs is grounded in close to 30 years' experience with PNSP/PNEP in prisons around the world.

Like community-based NSPs, the first PNSPs were implemented in Europe. In the early 1990s,
physicians working in two different prisons in Switzerland (one of them Hindelbank Prison, discussed

below) began to distribute SIE to their patients in prison as a pragmatic response to the public health
reality that ongoing IDU in prison without access to adequate prevention measures in keeping with those
available in the community left prisoners at risk of avoidable HIV and HCV infections and injectionrelated abscesses.la6 PNSPs are now implemented in an estimated 106 prisons in 10 countries around the

world (including in Germany, where the government

has

just initiated

a process

to implement PNSP in all

185 of its prisons).r47

55. With this experience, a strong evidence base and related recommendations from national

and

international bodies and organizations have developed to establish that effective access to SIE is essential
health care for prisoners that protects both the health of the patient and the environment (prison staff,
other prisoners and the community).148 In summary, effective PNSPslae:

a. Provide important health benefits, which include reducing the sharing of contaminated injection
equipment by prisoners and thereby preventing the transmission of bloodborne viruses including
HIV, HCV and HBV; SIE also protects against vein trauma leading to abscess and disseminated
infections which can be lifethreatening and are risks of non-sterile injection equipment (whether

146
J. Nelles and T. Harding, "Preventing HIV transmission in prison: A tale of medical disobedience and Swiss pragmatism", The
Lancet,346 8989 (Dec. 9/95): 1507-8, Ex. W to Ford Aff. (Nov. 22l13), para I 14, ASR, V.4, T 4(W); DeSantis Aff. (Ian.22ll4),
paras I l-16, ASR, V.6, T 8; see also Wolff Aff. (Feb. 20l15), para43, ASR, V.5, T 7; and Wolff. Aff. (Feb. 4/16), paras 2-6, ASR

(2"d), T 3
ra7
Stover Aff (June 7/19),para 56, APR T6; Wolff Aff (Iune24ll9),para22, APR vl T2
ra8
Jurgens Aff. (Mar l3115), paras24-42, ASR, V.7, T l0 UNODC Guidelines (discussed below); CADTH's "Needle Exchange
Programs in a CorrectionalSetting: A Review of the Clinicaland Cost-Effectiveness" (2015)[Millson Aff.];and the report from
Canada's lead public health agency (PHAC), Prison needle exchange: Review of the evidence (2006) PHAC, Review of the evidence,
pp.5-8, Ex. C to Millson Aff (Jan 28/17), ARR (2nq, T l(C);Wolff Aff (June 24119), paras 6-19, APR, Vl T2; Stover Aff (July 30119),
paras 23-28 and Ex G, APR V2 T6
'4e

Wolff Aff. (June24/19),para6, APR,

Vl
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shared or not), and against the risk of overdose;150

b. Build a relationship of trust with prisoners who inject drugs, facilitating refenal to drug

dependence

treatment programs where they can take steps to reduce their drug use;l5l

c. Provide

these benefits without increasing IDU and without injury, accidental or deliberate, to prison
staff or other prisoners; to the contrary, occupational safety for staff and the safety of other prisoners

is improvedls2;

d. Protect the health of the general population by reducing the risk of infectious disease transmission
from prisoners and former prisoners to the community;ls3 and

e. Are cost-effective: Dr. Wolff describes PNSP/PNEP

as, "one of the most

highly cost-effective public

health interventions available for use in prisons."l5a

56. The medical literature

has examined the deployment of PNSPs in all types of prison settings:

male/female; pre-trial and post-trial; and at all levels of security and sizes. This literature establishes that
PNSPs work in all settings, meaning they are feasible, effective, safe and do not result in increased

IDU

or increased drug use generally. It is not possible from the literature to conclude that PNSPs work better
or worse in one prison environmentversus another.l5s

57. Dr. Wolff offers a broad perspective on PNSPs given his experience as an infectious disease

and

public health physician responsible for PNSPs in all seven prisons in Geneva Canton, Switzerland
(including Champ-Dollon, which has had PNSP since 1996t'u), ur Switzerland's CPT representative (in

r50
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Aff. (Jan. 22/14),

24119),para23; APR
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paras 40-47, ASR, V.6, T 8; Wolff

Aff. (Feb. 20/15),
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'5' Wolff Aff. (Feb. 20l15), paras 69-70, ASR, V.5, T 7; DeSantis Aff. (Jan. 22114), paras 55-58 (see also paras 3l-32), ASR, V.6, T 8;
Doftu Aff (June 6ll9), paras 82-83 APR V2 T7; Farley Aff. (Nov. 3/14), paras 65-69
152

(Feb. 20l15), parasTl-72, ASR, V.5, T 7; DeSantis Aff. (Jan. 22/14), ASR, V.6, T 8; [Farley Aff. (Nov. 3/14), paras 65'53 Wolff Aff.
69, ASR V6, T8
r54
At Champ-Dollon, the supplies cost less than $ I US per kit and there are no dedicated staff since physicians and nurses integrate
these activities into their routine care: Wolff Aff. (Feb. 20115),paras73-74, ASR, V.5, T 7; Ms. DeSantis' evidence is to the same
effect.: DeSantis Aff. (Jan.22ll4), paras 68-70, ASR, V.6, T 8; see also Millson Aff. (Aug.7/14), paras 69-71, ASR, V.l, T 3;Millson
Aff. (Aug.7/14), paras 6-14, ASR, (2"d) T I Weighed against these minimal costs are the enormous costs of HIV and HCV care and
treatment: Ford Aff. (Nov. 22l13), para 32(d), 45-47, ASR, V.3, T 5; Farley Aff. (Oct. I l/16), para 8, ARR, T 2

wolffAff. (oct. I ll16),para4-9,17-18
Switzerland's largest remand prison, the most dangerous of all prison types; it also houses sentenced prisoners (about40%) and is
the largest prison of any type in Geneva Canton. Champ-Dollon houses mostly male and some female prisoners at all levels of
security, including the most dangerous of prisoners. In 2013,94% of prisoners were non-Swiss nationals, coming mainly from
elsewhere in Europe and Africa. Champ-Dollon is also severely overcrowded . ln 2014, for example, it housed 904 prisoners in a
facility built for 270, resulting in a highly toxic environment with the very real danger of explosive situations as between prisoners and
guards: Wolff Aff. (Feb. 20/15), paras26-31, ASR, V.5, T 7
'5s
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which capacity he visits and evaluates places of detention of all kinds throughout Europe, including for
the availability of PNSP) and as an academic with a publication record that includes original research in
the field.ls7 He summarizes the need for PNSPs as follows:
T6....needleandsyringeprogramsareanessential componentofpreventivehealthcareforprisonersinthepenitentiary
setting. They are necessary because they increase the health and safety of inmates, prison staff and the community
outside of prison. They are feasible and cost-effective. They should be available in prisons world-wide, independent of
the availability of needle exchange in the community.

78. It is clear that abstinence from drug use is our aim, within the prison setting as it is elsewhere. In an ideal world we
would achieve this, but this is not reality. The reality is that no prison in the world has succeeded in stopping either the
flow of drugs into prison or IV drug use by prison inmates while incarcerated.
79. There are fwo choices in this current reality: ( I ) to take effective measures including needle and syringe exchange
programs to decrease the associated risks; or (2) to choose not to do so. To choose the latter course is to accept that these
people will become infected with HIV and/or HCV in prison and, when they are released, spread their infections to the
general population. This choice is, in my view, a major error of public health and of government.r58

58. Dr. Doltu, Ms. de Santis

and Dr. Stcjver all testifu to the same

effect.''n

So, too, do Drs. Farley, Ford,

Millson and Marsh and Ms. Thumath from a Canadian perspective.160 Taken together, these witnesses
provide strong and diverse expert opinion to support the Applicants' contention that effective access to
SIE, delivered in accordance with professionally accepted standards (including adherence to public health

principles), is essential health care for people who inject drugs in CSC prisons.

59. With its recent decision to implement

a PNEP, CSC can

fairly be taken to concede the essential role

of PNSP, "as part of a comprehensive suite of programs for preventing the transmission of [HIV] and

[HCV] transmission in prisons".l6l

r57
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parasT6-79, ASR, V.5, T 7; Wolff Aff. (Oct. lll16), paras 38-41, ARR (2nd), T 4; Wolff Aff. (Feb. 9/17), paras I t, 15, 16, 22, ARR
(2'd), T4; Wolff Aff. (June7ll7), paras 3-10, ARR (3'd), T4;Thumath Aff. (Sept. 23113), paras l8-31, ASR, V.8, T I I
r6f PNEP Guidelines, p.2,Ex. J
to de Souza Aff. (Apr. I l/19);.
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(8)

Elements of. and experience with. effective PNSPs

60. Expert evidence adduced by the Applicants includes health care providers with longstanding
practical experience operating effective PNSPs:

(l)

Dr. Wolff; (2) Ms. DeSantis, responsible since 1995

for the PNSP at Hindelbank Prison, Switzerlandt62; and (3) Dr. Svetlana Doltu, former Head of Medical
Service for Moldova's Department of Penitentiary Institutions, responsible during that time for the PNSPs

in its prisons. Collectively, these witnesses offer first-hand testimony regarding the operation of three of
four internationally experienced models for PNSP:

(1) Hand+o-hand distribution by prison health care staff (Champ-Dollon
(2) Hand-to-hand distribution by trained

and Hindelbank);

peer volunteers (Moldova); and

(3) Automated dispensing machines or "automates" (Hindelbank, which uses a "mixed" model, providing
access through both automates and hand-to-hand distribution by prison health care staff;.163

61.

Regardless of model, the basic components of effective PNSPs are the same:

a. Abstinence from drug

use remains the institutional objective, and all prohibitions against drug use
and related enforcement activities by prison authorities continue. The only difference is that a
prisoner's possession ofSIE cannot be used by prison authorities as evidence ofillegal drug

consumption.

b. The program is administered

as a health service for prisoners and includes, in addition to SIE:
comprehensive education related to the risks of injection drug use and how to prevent these; access to
voluntary testing for HIV, HCV and other infectious diseases; and access to addiction treatment.

c. There are clear rules about what SIE is provided to prisoners, how it is provided,

and how and where
the equipment must be maintained by prisoners. Prisoners who comply with these rules are protected
from disciplinary action; prisoners who fail to comply are sanctioned.

d. Ensuring

easy and confidential access to SIE through the program is central to its effectiveness

e. Prison staff

concerns relating to a perceived conflict between this harm reduction measure and
prohibitions against drug use, and fears for personal safety and institutional security, are taken

162
Hindelbank houses 107 women at security levels ranging from the highest to low, including one unit located in the community. Its
PNSP is essentially unchanged since its launch as a pilot project in 1994. Formal evaluation of the pilot concluded that providing
effective access to SIE dramatically reduced harms to prisoners: Desantis Aff. (Jan. 22114), paras 8, 18, ASR, V.6, T 8
163
The four intemationally experienced models are described at: Ex. K, pp.6-8, de Souza Aff. (Apr. 1l/19); UNODC Guidelines, pp
l5-19, Ex G to the Stover Aff (July 30/19) APR V2, T6; Wolff Aff (June24119),para34, APR vl, T2
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seriously and addressed through comprehensive education and training.l6a

Professionally accepted standards: Administered by the health service, with easy and confidential
access

62. As noted above, CSC anchors its PNEP to UNODC's 2013 Policy Brief, HIV Prevention, treatment
and care in prisons and other closed settings: o comprehensive package of interventions.t65 Dr. Stciver,

who testifies for the Applicants, was among the experts convened by UNODC to develop this document,
which provides:
Prisoners who inject drugs should have easy and confidential access to sterile injection equipment, syringes and
paraphernalia, and should receive information about the programmes.

GUIDING PRINCIPLES

l.

Prison health is part of public health

The vast majority of people in prisons eventually retum to their communities. Any diseases contracted in closed settings,
or made worse by poor conditions of confinement, become matters of public health. HIV, hepatitis and tuberculosis and all
other aspects ofphysical and mental health in prisons should be the concem ofhealth professionals on both sides ofthe

prison walls. ...

2. Human rights approach and principle of equivalence of health in prisons
Prisoners should have access to medical treatment and preventive measures without discrimination on the grounds of their
legal situation. Health in prison is a right guaranteed in international law, as well as in international rules, guidelines,
declarations and covenants. The right to health includes the right to medical treatment and to preventive measures as well
as to standards of health care at least equivalent to those available in the community. Access to health services in prisons
should be consistent with medical ethics, national standards, guidelines and control mechanisms. Similarly, prison staff
need a safe workplace and have the right to proper protection and adequate occupational health services. ...

ADAPTING THE GUIDANCE TO NATIONAL AND LOCAL SITUATIONS
The comprehensive package and the recommendations in this paper should be implemented in all prisons and other closed
settings in a country. ...
. . . In countries with injection drug use, implementation of drug dependence treatment, in particular opioid substitution
therapy, and needle and syringe programmes in prisons should be a priority. ...166

[Emph. by underlining added; footnotes omitted]

r6a

Desantis Aff. (Jan. 22114), paras 9-1 l,l7-35, ASR, V.6, T 8; Wolff Aff. (Feb. 20/15),paras 42-52,55, 78, ASR, V.5, T 7; Wolff
Aff. (Oct. 14/16), paras 19, 22 ARR, T 4; Doltu Aff (June 6/19), paras 30 -41, APR T 7;
165
PNEP Guidelines, p.2,Ex J to de Souza Aff.; Ex H, Striver Aff. (July 30/19), APR, V.2, T 6
66
Referred to at paras 3l-32, Wolff Aff. (June 24119) APR vl T2 The sponsoring organizations of this Policy Brief include UNODC,
WHO, the International Labour Organization (lLO), United Nations Development Program (UNDP) and UNAIDS (United Nations
Joint Programme on AIDS)
f
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63. Dr.

St<jver was also engaged by UNODC to

write its2014, A handbookfor stctrting and managing

needle and syringe progrctmmes in prisons and other closed settings (UNODC Guidelines;.167 LINODC's
purpose in publishingthe Guidelines was to identifu factors for the success of these programs and barriers

to their broader implementation, guiding a factual (rather than emotional) discussion of the issues and

facilitating implementation, scale-up and monitoring of PNSPs.l68 The Guidelines

are accepted by

experts in the field to provide good guidance for the necessary elements of such programs.l6e The

following extracts capture those at issue on this application:
Prisoners should have easy. confidential access to NSP, and prisoners and staffshould receive information and education
about the programmes and be involved in their design and implementation." [p.I I ]

B. Elements of an elfective programme lp.l9l
To be effective, a needle and syringe programme needs to be accessible, and equipment and information should be
good quality and respond to the needs ofprisoners who inject drugs.

of

2. PNSP should be equitable, non-discriminatory and non-stigmatizing: PNSP are health interventions. There
should be no exclusion criteria except medical ones or a severe breach ofthe rules that endangers the safety ofother
prisoners or staff. Programme participants should not lose any privileges, nor be stigmatized because of their
participation. Similarly, exclusion from the programme should not be decided as a punishment. Programmes should be
available to all prisoners, whether men or women, pre-trial or sentenced.
3. Need for confidentiality and trust: Trust and confidentiality are essential elements of a successful programme.
Without trust. people will not participate in the programme. It is challenging to gain prisoners' trust, especially if prison
staff, including health staff, are directly involved in the distribution of injecting materials. Prisoners will not be willing to
register in a programme if they fear it could be used as nroof that thev continue to use drugs in prisons and therefore lead
to a denial of conditional release. It is important to address stigma as part of the PNSP to reduce the risks of
discrimination and violence against participants.

B. Decide on the model to be implemented [p.31]
... Every prison must find its own most appropriate method for provision. The main goal is to ensure the best possible
access. guaranteeing confidentiality and taking into account any concerns of security staff. This can be achieved if:

o
r
o
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There is no stigmatization of people using the service.
Anonymity is respected as far as possible in a prison environment.
The service is available every day.t70 [Emph. added]

St0ver Aff. (July 30/19), paras 23-25, APR V2 T6
The project's history is described in more detail in a related article Dr. Sttiver co-authored with Fabienne Hariga, Head of the
project for UNODC: Ex L, de Souza Aff (April I l/19)
r6e pot
example Wolff Aff. (June24ll9), paras 3l-33 APR Y1T2; Millson Aff (June 2lll9) paras l8 - 19, APR, V3, T8;
r70Ex G, Stover Aff(July
30119), APR, V2 T6, UNODC Guidelines, pp.l l, l9-20, 3l
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JZ

Informotion about prisoners'

PNSP

porticipation is conJidentiol health cnre information

64. PNSP is a harm reduction measure. The objective is to reduce the risks of non-sterile drug injection
equipment, which requires

-

in turn

- that those prisoners who will

inject drugs have a real (not

theoretical) ability to gain access to SIE.lTl Information pertaining to a prisoner's participation in a
PNSP, or wish to participate, is health care information.tT2

65. In the community,

guarantees of confidentiality have been a cornerstone of NSPs in Canada since the

very beginning of these programs in the 1980s. This requirement follows from the facts that: (1)

providing access to SIE is purely

a health service; and (2) the

practical reality that strong protections

around confidentiality are essential to the effectiveness of harm reduction measures for people who use

injection drugs. While all personal health information must be protected as confidential, some kinds of
information are recogni zed to be more sensitive than others by reason of the potential seriousness of the
consequences for the patient should that confidentiality be breached. Health information capable

identifuing a person as engaging (or having engaged) in IDU
desire to access SIE

-

-

of

including his or her past, present or even

is highly sensitive for that reason.

66. Even in the community, bringing people who inject drugs into care, to access NEP as a health service
requires real and deliberate outreach. Many are from already marginalized populations, and they are

fuither stigmatized by reason of their drug use; they have arcal sense of being dehumanized

and

not seen

for who they are by reason of their drug use. Many will therefore do their best to conceal their drug use,
or if this is not possible avoid seeking health services altogether, to avoid any risk that this information

will

be revealed. With respect to SIE, a perceived association on the part of people who inject drugs

between accessing NSPs and the potential for surveillance by law enforcement authorities creates a

Aff 9June24ll9),para4l, APR Vl T2; Farley Aff (June 24119),para2}, APR, V3 T9
(lune24ll9).Paras 47-53 APR Vl T2; Farley Aff (June 24llg),paras2I-22,APR V3 T9; Millson Aff (June 2lltg),
Wolff
Aff
'72
'7t Wolff

para23, APR, V3 T8
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further and significant barrier capable ofpreventing them from accessing this necessary care. To reassure
clients that they can safely receive services while remaining completely anonymous, therefore, many

community NSPs do not record any identifring information.

67.

These concerns are even more acute in the prison environment. where active drug use is already

subject to extensive surveillance, serious sanctions and a wide range of other adverse consequences with

myriad impacts on the lives of prisoners and where (unlike the community) people have no ability to
choose how or where they

will

access

SIE. Prisoners' high levels of mistrust in this setting are well

understood, and have long been understood, as a fundamental issue from the point of view
PNSP/PNEP design. Even

of

if security staff do their best to disregard this information, prisoners will

nonetheless believe that such information

will

be used against them (e.g., to increase surveillance over

their activities looking for evidence of drug-related activities which are illegal in prison and other
decision-making) and will not trust in a program designed on this basis:
. . . If someone has to disclose hisftrer status it means that they fear negative consequences, either discrimination or
stigmatisation. For prisoners, to disclose oneselfas a drug user means negative consequences for the current sentence.
Prisoners fear more cell revisions (i.e., searches), exclusion from work opportunities (which means less money and may
have other consequences), exclusion from privileges (including visits from family or friends, for whom they will fear
additional searches when they come to the prison), negative attitudes from security staff, mistrust from security staff, and
rehabilitation or resocialization processes etc. So there are many reasons which make it necessary to offer confidential and
anonymous access to PNSP/PNEP. Otherwise, my experience indicates, the participation rates in these programmes will
remain low to even zero. Despite good intentions for the prisoner, this group will mistrust these offers.rT3

IDU is furthermore a highly stigmatized condition in prison; exposing the identities of PNSP participants
to security staff (and to other prisoners) exposes them to the risk of mistreatment, including acts of
serious violence.lTa

68.

PNSPs must therefore be designed to do everything possible to protect the confidentiality

of

r73

St0ver Aff. (July 30119),para22,33-34, APR Y2T6; Hariga pp.l07-108 Ex L, de Souza Aff (April I l/19); Farley Aff (June
24/19),para23, APR, V3 T9; Aubee Aff (June 5/19), paras l0 - l6 APR V4 Tl2; Bushell Aff (June l4ll9),para28 - 35 APR V4
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Wolff Aff (Iune24119),paras 69,76, APR
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- 35 APR V4 Tl4
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T2; Aubee Aff(June 5/19) paras l0

-
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APR V4
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l4/lg),

34

prisoners' participation. This means providing guarantees for their confidentiality by protecting their
anonymity

-

in particular, from prison security staff

- to the fullest extent possible.

In practical terms, as

explained by Dr. Stover, it is universally accepted that effective PNSP design requires a strict separation
between health services staff and the security staff and that any inter-linkage between the two

severely limit prisoners' access to this necessary and effective harm reduction measure.

will

175

... 4!y inter-linkage between the fwo is likely to severely limit access to this effective prevention measure. Most prisoners
in need are otherwise unlikely to accept to participate, in which case the measure cannot succeed to reduce the sharing of
non-sterile injection equipment in this environment.
Rather, the role of security staff is limited to that described above in the extract from Stover & Hariga: locating and
confiscating contraband. This must nonetheless be done in a way that is not informed by knowledge of prisoners'
PNSP/PNEP participation (which is confidential medical information) and which does not otherwise discriminate or
stigmatise participants. [Emph. added]

69. Information identiffing PNSP participants must not be shared with security staff:
not just about getting sterile injection equipment to prisoners who inject drugs to prevent

PNSPs are

HIV, HBV and

HCV transmission; they are also an important opportunity to transmit prevention messages and
information about safer consumption habits and the risks of injecting drugs. They serve further to
establish a trustful bridge to care for a highly vulnerable and needy population that can and does lead to
health-seeking behaviours that are an essential element of rehabilitation. To undermine the

confidentiality of prisoners' relationship with the prison health service by integrating security staff into
the delivery of a PNSP, corrodes that relationship and in turn undermines the ability of the health service

to contribute more broadly in a positive way to prisoner rehabilitation.lT6

70. Professionally accepted

standards for PNSPs therefore preclude any sharing of such information

between prison health services and the security staff because to do so fundamentally compromises

program effectiveness. Champ-Dollon, for example, imposes no such requirement.lTT No information

175

St0ver

Aff. (July 30/19),

(Aug. 30/19),
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regarding prisoners' PNSP participation is included in their individual health records. The health care
team maintains a separate record for the PNSP to document the distribution of SIE (tracking the numbers

ofprisoners using the program and total needles/syringes exchanged), but the contents ofthis record are
never communicated outside health services except in a

fully anonymized manner. This rule

is

considered sacrosanct by the health care staff, reflecting their understanding that maintaining the

confidentiality of this information is essential to gaining prisoners' trust such that they will use the PNSP.
Prisoners' concerns about confidentiality shaped Moldova's program when it initially launched in 1999:
Five months into the pilot, uptake was low due to prisoners' fear of having to approach health services
staff (during their limited hours) to request needles. In response, the program was quickly changed to a
peer to peer model, available 24 hours a day.t78

71. There is no need to trade off health

and security by sharing information about individual prisoners'

PNSP participation with the security staff because there is no "need to know" to justiflz such an
approach. I 7e While

it is obviously important to protect prison staff from occupational

hazardsl80, the

reality is that needles are already present in the prison environment.lsl Providing effective access to SIE
makes prisons

safer. Without effective

access, prisoners continue to share (and therefore to hide)

contraband drug injection equipment. Hidden needles are much more dangerous because: (1) staff are
more likely to be stuck with a hidden needle (e.g., during a cell search) than if needles/syringes are kept

in a designated place as required by PNSP rules; and (2) the needles are likely to have been shared and
therefore present the very real possibility of HCV infection and a less probable possibility of HIV andlor

HBV infection.rs2 Dr. Wolff, Dr. Doltu and and Ms. De Santis all describe initial fears on the part of

r78
7e

Doltu Aff (June 6/19). Paras.23-27, APRTT

Wolff Aff (lune24ll9) paras 47 - 48; APR, Yl T2; Wolff Aff (August 30/19), paras 3l-33, APR, V l, T3; Farley Aff (June24ll9)
paras2l-22, APR, V3 T9; Millson Aff (June 24119),paras22-23 APR V3 T8
r80
Fabiano Aff. (July 4/16),para44, RR, V. I, T l; Pyke Aff. (July 5/16), para 49, RR, V. V, T 4
'8' Wolff Aff. (Oct. I ll16), para 33, ARR, T 4; DeSantis Aff. (Jan. 22114), paras 55-58, 62, ASR, V.6, T 8; Ford Aff. (Nov. 22/13),
paras 147-149, ASR, V.3, T 5
(Oct. I l/16), paras 22 a.,31-33, ARR, T 4; Ford Aff. (Nov. 22113), paras 146-152, ASR, V.3, T 5
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prison staff when their programs were implemented, that distributed needles/syringes would be abused
and used as weapons as against prison staff and/or other prisoners. 183 However, not a single incident

involving the use of a needle and/or syringe has ever been documented, worldwide, in any prison where
there is access to SIE through PNSP.l84 To the contrary, behaviours by prisoners around needles are
better

-

72. In

not worse

-

in prisons with effective access to SIE.lss

answer to any argument that needles/syringes are commodities in the prison underground economy

because they can be used as weaponsls6 the evidence establishes that their value is more

likely derived

from their use to inject drugs.l87 Again, effective PNSP does not make this problem worse but better:
decreasing the market of prisoners seeking access to injecting equipment results in less intimidation and

fewer related problems, not more.l88 In answer to the possible concern that prisoners' access to sterile
injection equipment will result in increased drug use in prison (including overdoses) and therefore
jeopardize institutional safety, this conclusion is contrary to the evidence: "It is not only the case that
there is "no evidence" that PNSP increases drug use; there is evidence that PNSP does not lead to
increased drug use in prison."l8e Effective access to SIE therefore does not conflict with a prison's

overall objective of reducing and, if possible, eliminating, the availability of drugs and drug use.

73. Decisions regarding PNSP participation (entry and withdrawal): While emphasizing

the

importance of universal access to SIE, both the UNODC Guidelines and experts testifuing for the

Applicants acknowledge that there are circumstances in which exclusion may be appropriate.leO 16.

Wolff Aff (Iune24/19), paras 60-63; DeSantis Aff (Jan 22114) paras 33-35; Doltu Aff (June 6ll9), para 55-56, APR V2 T7
wolff Aff. (oct. I ll16),para 32, ARR, T 4
r8s
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55, see p.9), ASR, V.5, T 7; Wolff Aff. (Oct. 14116),paras22,32-33, ARR, T 4
'tu Pyk" Aff. (July 5/16), paras 23,27-36,45-46, RR, V. V, T 4
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ASR, V.6, T 8; Wolff Aff. (Feb. 20/15),paras 62-63,69-72, ASR, V.5, T 7; Wolff Aff. (Oct. 14/16), paras l3-14, ARR, T 4
reo
As noted above (para ), the UNODC Guidelines state: "There should be no exclusion criteria except medical ones or a severe
breach ofthe rules that endangers the safety ofother prisoners or staff."

3t
fundamental line that cannot be crossed, however, is that any such decision must be made by health
services and not the security staff.lel Dr. Wolff explains that the Champ-Dollon program is delivered
almost exclusively by nurses, with physicians' role limited to answering questions about the PNSP or the
circumstances of individual prisoners.le2 In unchallenged testimony, Dr. Wolff and Dr. Farley both
dispute CSC's suggestion that its health care staff are not capable of such decisions.le3

74. Dr. Wolff testifies that, consistent with his understanding of the experience in other PNSPs/PNEPs,
no prisoner has ever been denied access to Champ-Dollon's PNSP based on a concern about
dangerousness or withdrawn from the program based on non-compliance

with its rules.lea He does not

believe this will happen in future. The UNODC Guidelines (see extract above) state that "exclusion from
the programme should not be decided as a punishment" and based on the entirety of his work with
PNSPs/PNEPs, Dr. St<iver testifies that he has never heard of an exclusion on this basis. He characterizes
the likelihood of any such exclusion as "exceedingly remote".le5 Dr. Wolff highlights as relevant to this
issue Rule 27(2) of the United Nations Standard Minimum Rules

for the Treatment of Prisoners (the

Nelson Mandela Rules) ("Mandela Rules") which protects the clinical independence of prison health care

staff in their decision-making (i.e., as pertains to prisoners' entitlement to participate in a PNSP) from
interference by the security staff:
Clinical decisions may only be taken by the responsible health-care professionals and may not be over-ruled or ignored by
non-medical prison staff.re6

In Canada, the Correctional Investigator has repeatedly expressed concern about compromises to the
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T2; Millson Aff (June

2lll9),para

38

clinical independence of CSC's heath services staff in the service of operational interests.leT Recent
amendments to the CCRA in force as of November 30, 2019 appear intended to respond to the OCI's
concern.

75. Occupational safety and the proper role of prison security staff: In appropriately designed
PNSPs, security staff do have a role to play in locating and confiscating contraband (including injecting

equipment not compliant with the PNSP's rules). This must be done, however, in a way that is not

informed by knowledge of a prisoner's PNSP participation and which does not otherwise discriminate
against or stigmatize participants.les

At Champ-Dollon, for example, prison officers receive no

information from Health Services as to the identities of PNSP participants.lee There are clear rules about
how and where SIE obtained by PNSP must be maintained by prisoners and these are known to the prison
officers, enabling them as a matter of occupational health and safety, to approach every prisoner with the
assumption that such equipment may be present (i.e., in addition to the unchanged reality that "sharps"

of

any other description, concealed or not, may be present in the cell). No prisoner in possession of SIE is
required to display the equipment to any prison ofhcer at any time. If during a cell search a prison officer

identihes SIE stored in accordance with the program rules, no report of this fact is made or recorded.

If

the prison officer identifies SIE not stored in accordance with the program rules, then a report is made and

the prisoner may be sanctioned.

All

such reports are shared with the Health Services staff, who work

with non-compliant prisoners to prevent future breaches of the rules. Instances of non-compliance are
rare (one or two per year).200 Champ-Dollon's return rates for needles/syringes are consistently very

re7

OCI Reports for2015/16,2016117 and2017l18, Ex.E, (pp.l l-12), D (pp.9-10) and F (pp.l7-19) to Elliott Aff. (June 7/19) APR
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high, approaching (one year exceeding l00yo)20t Other experts testiff to similarly high figures,
explaining that prisoners value these programs highly and therefore respect the rules so as not to place
them in jeopardy.202 While some form of sanction for non-compliance with PNSP rules may be necessary
and imposed by security staff, exclusion from the program

-

which, again, provides access to essential

health care - should not be decided as a punishment.

76. Universal, low-barrier, rapid access: The expert evidence is also clear that effective

PNSP must

also provide universal, low-barrier, rapid access.2O3 A simple disclosure of need for SIE is all the process

that is or should be required in an effective PNSP2Oa:
... a prisoner who requests access to [SIE] has probably received drugs that he or she will want to consume as quickly as
possible to avoid detection by prison security staff. At Champ-Dollon, [SIE] is provided to every prisoner who askes for it
on a same-day basis (i.e., within 24 hours at the latest), whether a new or existing user of our program. It is reasonable to
provide access on a same-day basis; it is unreasonable and presents unacceptable health risks for the process to take days or
weeks because prisoners who inject drugs will find other, unsafe ways to inject drugs.205

Providing only one needle per PNSP exchange, for example, is also likely to prove insufficient

if

prisoners are unable to exchange their kits without delay;206 Drs. Wolff and Doltu, and Ms. Desantis
describe different ways to achieve this objectiye.207 To

limit

access by imposing restrictions on

eligibility

or creating barriers in other ways also presents the likelihood that SIE will be commodified and expose
more vulnerable prisoners to exploitation.2Os

(9)

CSC prisoners who iniect drugs have no effective access to SIE

Background to the PNEP

77. CSC did not introduce its PNEP until

June 2018: the eve of the scheduled hearing of this application.

20'

Wolff Aff. (lune 24/19), para24, APR. V I T2;The likely explanation for needles/syringes not returned is that prisoners take SIE
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202
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Although uniquely placed to do so, it has never explained

-

and does not now on this record

-

why it

failed until then to act on the many national and international sources of expert guidance and
recommendations that have called for effective access to SIE in all CSC prisons. Over time, these have
included:

a. In 1994, a recommendation from CSC's own Expert Advisory Committee on AIDS in Prisons
("ECAP") for immediate action to provide SIE as an "inevitable" harm reduction measure;
importantly, ECAP acknowledged advice received that any distribution of SIE in prison, oomust
'guarantee confidentiality' and that 'without such a guarantee, prisoners will not make use of the
exchange and the intervention will fail"' 20e ;Emph. added];

b. In 1998, a warning from Dr. Ford to senior CSC officials

as a matter of public health urgency that
immediate action to provide SIE was necessary given his research team's finding (later published in an
international peer-reviewed journal) that regular bleach use in CSC prisons afforded no protection
against HCV infection for prisoners injecting drugs2l0;

c. In 1999,

a consensus recommendation from a multi-disciplinary meeting of experts CSC itself
convened that CSC immediately establish a multi-site PNEP for both men's and women's prisons,
making virtually identical arguments as advanced on this application2tt,212' this Study Group's work
was informed by reports from five CSC delegates (a Warden, Senior Project Officer - Security,
representative of the correctional officers' union, nurse representative from the union for CSC
professional staff, and CSC's National HIV/AIDS Program Coordinator) who visited Switzerland to
review the operation of needle exchange programs in three prisons (including Hindelbank) and
reported back enthusiastically2t3,2t4'

d. In 2003, the Canadian Human Rights Commission

released a review of correctional services for
federally incarcerated women, specifically recommending a pilot needle exchange program2ls;

e. In2003104, and repeatedly thereafter, the Correctional Investigator recommended that

CSC

immediately introduce a safe needle exchange program2l6;

f.
20e

In 2005, the Canadian Medical Association passed a resolution recommending that CSC implement a

ECAP Final Report, pp.78-79, Ex. H to Elliott Aff., AR, V.l, T3
Ford paras I 14-116; the study was peer reviewed & relied upon by PHAC (2006) & CADTH (2015)
2rr Ford Aff. (Nov. 22/13),para129-13| ASR, V.3, T
5;a copy of the Expert Working Group's Final Report (English version) was
obtained from CSC by Access to Information request at Ex. A to Elliott Aff. (Mar. 5/15), ,ASR, V.6, T 9(A)
2r2
This Study Group included medical experts (intemal and external to CSC), a CSC prison warden, a CSC prison guard, researchers,
a representative from the applicant PASAN, and others; Dr. Ford and Ms. DeSantis were both members: Ford Aff. (Nov. 22113), paras
ll7,ll9,120-127, ASR, V.3, T 5; DeSantis Aff. (Jan.22/14),paras77-79,ASR, V.6, T 8
see full Participants' List at Ex. B to Elliott Aff. (Mar. 5/15), pp.l835-1836 (of the Record), ASR, V.6, T 9(B)
2r3
The delegates included a prison Warden, Senior Project Officer - Security, a representative of the guards' union, a nurse
representative from the union for CSC professional staff, and CSC's National HIV/AIDS Program Coordinator: Ford Aff. (Nov.
22/13),para 128, ASR, V.3, T 5; CSC, Final Report of the Study Groupfor the Risk Management of Infectious Diseases, October
1999, p.4, Ex. A to Elliott Aff. (Mar. 5/15), ASR, V.6, T 9(A); copies of the CSC delegates' written reports at Ex. B to Elliott Aff.
(Mar. 5/15), pp.l876-1887(of the Record), ASR, V.6, T 9(B)
214
Ford Aff. (Nov. 22113), para 129-135, ASR, V.3, T 5; a copy of the Expert Working Group's Final Report (English version) was
obtained from CSC by Access to Information request at Ex. A to Elliott Aff. (Mar. 5/15), ,ASR, V.6, T 9(A)
215
Aff. R. Elliott (Feb. 3/16), paras 3-5, SAR (2"d)
216
Aff. R. Elliott (Sept. l8/12), para 30, AR, T 3
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pNEp2lT;

g. 1n2006, PHAC's, Review of the evidence;
h. In 2013, the UNODC Policy Brief;

i.
j.

In2014,the UNODC Guidelines;

In20l5, CADTH, Needle Exchange Programs in a Correctional Setting: A Review of the Clinical and
C o s t - Effe

ct

iv e ne s s.

2tg

CSC's PNEP, introduced June 2018

78. Despite CSC's implementation of the PNEP, CSC's continued restrictions on prisoners' receipt

and

possession of SIE are as follows:

1.

In those prisons in which it has been implemented, certain requirements of the PNEP's TRA model
(the "PNEP restrictions") serve to deter, deny, delay and severely restrict effective access to SIE to
large numbers of prisoners who need it; and

2.

The large majority of CSC prisons remain without PNEP, precluding access to prisoners in need of
SIE; as of June 2019, the PNEP was implemented in only six of 43 prisons, representing an estimated
5.6% of CSC prisoners.2le

CSC's TRA model for the PNEP, a harm reduction measure, is unjustified

79. While conceding that PNSP is safe

as demonstrated by published findings220, CSC has nonetheless

chosen to design the PNEP based on the unfounded perception that providing prisoners with access to SIE

in this way presents a risk to the security of the institution that must be rigorously controlled. The
resultant TRA model embeds Correctional Operations

-

CSC's security staff

-

at multiple points in the

delivery of what is, and should be, purely a health service. This design is contrary to the most
fundamental and broadly accepted conclusion of close to 30 years' accumulated experience, evidence and
recommendations for PNSP: that this program must be run solely and completely by the prison health
service and must provide for easy and confidential access including, in particular, a strict separation

2r7

Aff. R. Ellion (Sept. l8/12),para33, AR, T.3

218

CADTH, Needle Exchange Programs in a Correctional Setting: A Review of the Clinical and Cost-Effectiveness, Sept. l4115, p.2,
Ex. C to Millson Aff. (Feb. 3/16), ASR (2"d), T l(C)
2te (794114129)
Exhibits I and2 of the CX of de Souza, Sept 20l19, Transcript Brief
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between the prison's health services staff and security

staff. Having failed to adduce evidence from any

witness knowledgeable about PNSPs (independent expert or otherwise) and failed to cross-examine any

of the Applicants' witnesses testiffing on these matters following introduction of the PNEP, CSC must be
taken to concede these important points. The same is true, also, for the unchallenged testimony

of

Applicant witnesses that for CSC to construct its PNEP in this way is to impose very significant barriers
that do now, and

will continue to, deter, deny, delay

and severely restrict significant numbers of prisoners

who need SIE from gaining access.22l

80. "The PNEP is a harm reduction

measure aimed at reducing the sharing of needles and the spread

of

blood-borne diseases."222 Other harm reduction measures offered as part of CSC's Infectious Disease

portfolio are: bleach kits, dental dams, condoms and lubricant.2z3

gp

800

-

Health Services, binding on

all CSC staff, mandates the Institutional Head (i.e., Warden) of every prison to,
... ensure that ... approved infection control and harm reduction items (such as non-lubricated, non-spermicidat
latex condoms, water-based Iubricants, individually packed dental dams and bleach) are purchased and provided.
These items will be discreetly accessible to inmates at a minimum of three locations in CSC institutions, as well as in all
private family visiting units, so that no inmate is required to make a request to a staff member; ... [Emph. added]

Contrary to this clearly stated and legally binding obligation to provide prisoners with access to harm
reduction measures in a way that enables them to gain access without having to make the request to a staff
member, CSC's TRA model for PNEP embeds staff

-

and, most egregiously, security staff

-

into every

aspect of that process with the opposite effect. Not only do prisoners have to make their request for SIE

to staff (which can be denied) but, even if approved, they remain under continued daily smutiny of the
security staff as long as they participate in the program.

81. CSC explains its decision to disregard the international evidence-base for PNSP (including two

22t

Wolff Aff (Iune24l19)paras26,73, APS, Yl,T2; StoverAff (July 30/19) para 29,39-43,APS V2 T6; Millson Aff (June
paras 7 and 21, APS V3 T8; Wolff Aff (Oct2/19) paras 12-14, APS Vl T5; Farley Aff (June 24/19),para2}, APS, V3 T6
222
CSC, FAQS for Staff, Ex G to Cx Sandeson, Transcript Brief,
"t Pyk. Aff. (Feb. 24/17), para2 and Ex A, Warkworth Inmate Handbook, p.l8
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experienced models for PNSP that would have complied with the above requirements22a; is that CSC had

"significant experience" with the TRA model. Mr. de Souza describes this model as having been, "used
successfully, since 2009, within CSC, to successfully manage the distribution of needles to individuals in
custody with health care needs related to diabetes and severe allergies (Epi-Pens).r:22s 161r rationale fails

for three reasons, all uncontested on CSC's own evidence:

(1) Analogizing diabetes and severe allergies to IDU is not relevant or appropriate: Access to
injecting equipment for diabetes management or severe allergies is not a harm reduction measure.226
Neither condition implicates a prisoner's involvement in illegal activity, nor are they otherwise
stigmatized conditions - unlike IDU on both counts. Prisoners with diabetes or having severe
allergies are unlikely to be concerned to disclose their condition to anyone for fear of negative
consequences. A significant level oftrust, on the other hand, dependent upon strong guarantees that
confidentiality will be protected, is necessary before prisoners involved in IDU will disclose this
information in the prison environment (even to health care staff). In reply, Mr. deSouza conceded the
correctness of this criticism.227
(2) CSC's prior experience of TRA is that it provides only restricted prisoner access: Mr. deSouza
provides no information to substantiate his claim of prior "success" with the TRA model as used for
diabetes and severe allergies. Another CSC witness, however, Ian lrving228, Regional Manager,
Clinical Services Ontario, testifies with reference to supporting data that the number of Epi-pen
and/or insulin administration supplies issued to prisoners in comparison with the overall number of
inmates with prescriptions for them is generally "low" and "even lower" in maximum security
prisons.22e This, then, is CSC's prior "success" with the TRA model - completely at odds with the
objective of PNSP/PNEP, a program that must be used by prisoners to be effective.
(3) Alternative means to access Epi-pen or insulin administration supplies: Mr. Irving also explains
that the large numbers of prisoners not approved by TRA for Epi-pen or insulin administration
supplies to have in their cells, will nonetheless have ready access through one or both of Health
Services andlor the security staff.230 The situation is of course very different for prisoners who inject
drugs.

82. Assuming that the real reason for the TRA

approach is, as implied by Mr. de Souza, a desire to

224

Adopting one of both of vending machines (as at Hindelbank) and/or hand-to-hand exchange with peer delivery would have
complied with this requirement.
225
226

vl
227

228

deSouza Aff. (Apr. ll/19),para23
Millson Aff (June 2l/19) para24 APR V3 T8; Farley

T2
desouza

Aff. (July 8/19), para

lrving Aff. (June l6116)
22e
lrving Aff. (June 16/16),para34
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Irving Aff. (June 16/ 16), paras 29-33

Aff (June
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para 28 APR
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minimize opposition by the security staff, the problem with this approach is that the staff will never
experience the benefits of an effective PNEP that would otherwise serve to resolve the kind of opposition
he describes.23l Having disregarded long-standing international experience and generally accepted

requirements for implementing a program that prisoners will use (i.e., one that provides confidential and
easy access) and which protects

-

indeed, improves

-

staff safety, CSC is implementing a PNEP that is

security-centred and appears not to be accepted by prisoners who need
uptake, the security staff

it. Without

substantial prisoner

will fail in turn to experience the benefits of PNEP because most prisoners who

inject drugs will continue to do so with shared equipment and staff will continue to be confronted with
hidden and non-sterile injection equipment likely to have been shared by many people and presenting a
signifi cant occupation al hazard.

The PNEP restrictions are contrary to professionally accepted standards

83. The PNEP restrictions identified below -

essential features of CSC's TRA model

-

are each contrary

to professionally accepted standards.
#1 - Information identiffing PNSP participants is shared with security

stafft The PNEP rules require

that: (1) information pertaining to each prisoner's request to participate and, if approved his or her
participation in the PNEP be included in his or her CSC health care chart (in hard copy and in the OHISEMR, a system-wide electronic health record); and (2) that this information contained in the health care
chart be available to the security staff.232 This health care information is provided to the Assistant
Warden Operations ("AWO") and Warden/Deputy Warden for the TRA process described above. The
Warden in each prison must, additionally, establish procedures (i.e., Standing Orders or "SOs") by which
many more members of the security staff will be made aware of the identities of all PNEP approved

23'Wolff Aff. (Aug.30/19),para19-25 APR

Vl T2
Security Requirements Memorandum, pp. 3-4, Ex E, Sandeson cx, PNEP Transcript Brief, T A(E); PNEP Guidelines, p. 4, Ex J, de
Souza Aff. (Apr. I l/19) and Ex D, pp. 3-4, de Souza Aff. (Sept. l3l19) and Ex E and F; related institutional SOs; de Souza Aff. (Apr.
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I I I l9), para 39;
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participants and of the distribution of SIE to these prisoners. Among these requirements, Health Services
staff must share the information with the security staff by email and it is ultimately made available to the

AWO, Correctional Managers ("CMs";z:: and Correctional Officers ("COs")/Primary Workers
("PWs";.2:a It is a necessary condition to both making a request for access to SIE (in the TRA Form 1493
described above235) and actually gaining access to SIE if approved to participate in the program (in the
PNEP contract that prisoners must sign before receiving their SIE236), that prisoners acknowledge in

writing that their information will be shared in this way.

84.

These requirements for Health Services to provide the security staff with information to identifu

PNEP participants is contrary to the universally accepted requirement that there must be strict separation
between health services staff and the security staff to have an effective p115p.z:z CSC's Director General

Clinical Services and Public Health, Mr. de Souza, clearly states that CSC accepts the published finding
that PNSPs are safe.238 CSC makes a similar concession in its FAQS for Stafl,23e These important
concessions, together with the unchallenged evidence of experts testifuing for the Applicants that

professionally accepted standards in this field preclude any such sharing of information between prison
health services and the security staff(because there is no evidence ofa security risk

tojustiff it and to do

so fundamentally compromises program effectiveness) undermine any claim by CSC that the

requirements are justified. The claim is further undermined by CSC's treatment of other "sharps" such as

233

Guideline 005-1, Ex A to the cx of Janice Sandeson; Ex A to the Wolff Aff (June24l19)
Guideline 005-1, Ex A to the cx of Janice Sandeson; Ex A to the Wolff Aff (June24/19); Ex G-L Sandeson Aff.
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Ex J, pp. 8-9, de Souza Aff. (Apr. I l/19); Ex B and E, de Souza Aff. (Sept. l3l19)
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Ex J, pp. 12-13, de Souza Aff. (Apr. I l/19); Ex C and F, de Souza Aff. (Sept. l3l19)
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razorc24} and

"hobbycraft"

needles.2a

I

85. #2 - Security staff are gatekeepers to PNEP participation: Two approvals are required to
participate in the PNEP.242 After being assessed and deemed approved for PNEP participation by Health
Services stafPa3, the PNEP rules then require each prisoner to undergo a TRA and obtain a second
approval from the security staff. The prisoner must initiate this process by signing a form (Form 1493)

provided to the 4y762++ which, in effect, declares the prisoner's intent to commit the illegal act of
injecting drugs in prison to the security staff.2a5 The TRA is an assessment conducted by the AWO and
Warden/Deputy Warden to determine whether,

"it

is believed that allowing the inmate to participate in

the PNEP and providing the inmate with a kit is a manageable risk within the institution.tt246 The AWO
makes a recommendation to the Warden/Deputy Warden who, in turn,

will

decide whether to

support/approve the prisoner's request to access SIE on that basis. The "most basic and obvious critique"

of CSC's PNEP is this requirement that

a

prisoner's request for access to SIE be shared with (and

reviewed and approved by) the prison's security staff.2a7 This requirement, in and of itself, creates a
barrier to access likely to severely limit prisoner uptake and obstruct the effectiveness of the whole
program.2a8 The

TRA process furthermore requires a double approval to participate in the PNEP,

240
While two CSC witnesses analogize needles to razors in terms of their potential for use as a weapon (Fabiano Aff. (July 4l16),para
43, RR, V. I, T l; Pyke Aff. (July 5/16), paras 45-46, RR, V. V, T 4), they provide no evidence that the widespread availability of
razors in CSC prisons (much more dangerous than needles: Wolff Aff. (Oct. I l/16),para2l, ARR, T 4; Farley Aff. (Oct. lll16),para
59, ARR, T 2), has given rise to any of the fears they express referable to the availability of SIE through effective PNSP. Notably,
CSC argued in a2017 occupational health appeal under the Canada Labour Code that there was no danger to its prison staff presented
by the distribution of 25,000 - 30,000 razors each year at one of its prisons, and where the total quantity of razors in the prison was
unknown: Schmahl c. Canada (Correctional Service),2017 LNOHST l, paras 44-36,89 (see also paras 44-63)
2ar
Prisoner Fallon Aubee describes the process by which peer volunteers distribute beading needles to fellow prisoners (Aubee Aff
(June 5/19) para33, APS V4 Tl2.
2a2
Security Requirements Memorandum, p. 3, Ex E, Sandeson cx, PNEP Transcript Brief, T A(E); PNEP Guidelines, p. 4,9, Ex J, de
Souza Aff. (Apr. I l/19) and Ex D, p. 4 and Ex E, de Souza Aff. (Sept. l3ll9); related institutional PNEP SOs
243
The Chief of Health Services (or delegate) must sign Form 1493 and confirm: "Access to the PNEP would benefit the inmate...; in
the revised Guidelines, "would" is changed to "will".
2aa
Guideline 005-1, Ex A to the cx of Janice Sandeson
zas pyBp
Guidelines, Ex J, p. 6, 12-13; new PNEP Guidelines; Security Requirements Memo, SO ; Wolff para46; Refer to form &
link to eligibility requirements of the program
246
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Stover Aff (July 30119), para 30, Y2 T6; See paras 72 to 73 above
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Stdver Aff. (July 30/19), paras 29-30, Y2T6; Wolff Aff. (June24ll9),para46Yl T2;
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presenting the likelihood of delay.2ae

86. The PNEP rules also authorize security staff to remove a prisoner from the PNEP on a temporary or
permanent basis should the prisoner not follow the institutional procedures and terms and conditions

of

the PNEP contract each prisoner is required to sign before receiving SIE.25O Health Services is notified
after the fact. While some form of sanction for non-compliance with the PNEP rules may be necessary
and imposed by security staff, exclusion from the program
care

-

-

which provides access to essential health

should not be decided as a punishment. It is furthermore unacceptable for the security staff to

exclude a prisoner from access to PNSP/PNEP, a health service.
87

.

#3 - Security staff monitor PNEP participants on an individualized basis: The PNEP rules

require security staff to conduct daily checks of each PNEP participant's kit to ensure accountability for
the needles distributed.25l It is recommended that this be done during the procedure known as "stand-to-

count", at which time the prisoner will be required to show the staff their kits. These "stand-to-count"
procedures are carried out by COs/PWs twice daily, under the supervision of CMs (who may themselves
be physically present) and are documented. Prisoners must also produce their kits for visual inspection on
request.

88.

These requirements are contrary to professionally accepted standards.2s2 They expose prisoners'

IDU to members of the security staff beyond those identified as involved in the TRA process described
above (at minimum, COs and CMs) and to other prisoners.253 "Outing" PNEP participants through these

required daily inspections has the added effect of making them vulnerable to bullying for access to their

24e

Guidelines, Sec Req, SOs
Security Requirements Memoranduffi, p. 3, Ex E, Sandeson cx, PNEP Transcript Brief, T A(3); PNEP Guidelines, p. 6, Ex J, de
Souza Aff. (Apr. I l/19) and Ex D, p. 7, de Souza Aff. (Sept. l3l19) related institutional SOs
25r
Security requirements memo p.5; need to carefully review & cite each institutional SO
250

2s2

See para74 above

253

Security Requirements Me,orandum, p 4, Ex E, Sandeson CX, PNEP Transcript Brief, T A(E); PNEP Guidelines, p 5, Ex J de
Aff (Apr I l/19); Ex D, p. 6, de Souza Aff, (Sept l3ll9); related institutional Standing Orders.
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SIE obtained through the PNEP by other prisoners who inject drugs but are themselves unwilling to apply
given the program's lack of confidentiality.

89. #4 - Vague eligibilify criteria: The impugned provisions governing eligibility are vague and overly
restrictive. Little guidance is provided to the AWO and Warden as to the legal standard to be applied
when determining whether to approve a prisoner's application. The PNEP Guidelines simply state that

"any information related to real or potential security concerns" ought to be documented in the TRA. The

TRA form itself merely asks whether the prisoner "has been involved in any incident (over the past

12

months)" involving either "the use of a weapon" or "the use of bodily fluids in an attempt to assault
staffl', and for "any additional factors or incidents" in the prisoner's history "that are considered a
potential risk". Ultimately, the TRA sets a vague eligibility standard of whether the prisoner's
participation in the PNEP "is a manageable risk for the institution". The standard is so vague and illdefined that prisoners are unlikely to know what standard of "manageable risk" will be applied.25a

90.

#5

- Limits on access: The PNEP rules also limit prisoners to one needle per exchange, in

circumstances in which the kit must be exchanged either by attending at the medication exchange lines or
scheduling an attendance at Health Services. Prisoners Fallon Aubee2ss and Greg Bushnell256 describe the
very restricted drop-in medication line up hours. They also depose that interactions with health care staff
are usually

within eye- and earshot of COs who would thus be well aware of

a

prisoner's request to

exchange akit.2s7 These limits on access are contrary to professionally accepted standar6r.2s8

254

Ex D, p.4 and Ex. E, de Souza Aff (Sept l3l19)

255

Aff. of Fallon Aubee, (June 5/19), APR, Tab l2
Aff. of Greg Bushnell, APR. Tab l4

256
257

Security Requirements Memorandum, p 4, Ex E, Sandeson CX, PNEP Transcript Brief, T A(E); PNEP Guidelines, p 3-5, Ex J, de
Souza Aff (Apr I 1/19) and Ex D,p 4,6 de Souza Aff (Sept 13/19); related institutional Standing Orders.
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See para 75 above
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(10) CSC's PNEP exnerience as of .Iune

l9: Predictablv. verv low nrisoner untake

91. Following review of the PNEP Guidelines

and supporting information tendered by Mr. de Souza,

CSC's Director General Clinical Services and Public Health, Dr. Millson opined:
... the PNEP

risk.

is designed to operate in a manner that is well beyond what most people who need it will be willing to
Based on both my assessment of the reported experience in other prison systems and with the benefit of my

experience with community-based NEPs in Canada, as well as the materials provided by CSC, I consider it highly
probable that a significant number of prisoners who need this health service will be too intimidated by the required
process to seek it.25e [Emph. added]

Each of Drs. Stdver,

Wolff, Farley and Doltu testified to similar effect,

as did Ms. Aubee and Mr.

Bushell.260

92. Their expectations

are borne out by the evidence

of CSC's reported results for the PNEP. The PNEP

was implemented in June 2018 in two prisons. As of June/July 2019,the PNEP was implemented in six

of 43 CSC prisons, available to an estimated total of 794 people representing5.6% of CSC's population

of incarcerated prisoners (794114,129).261 In two prisons it had been available for 13 months and, in the
remaining four prisons, for a range of 4 to 7 months.262 Information sessions were conducted for
prisoners at every prison in which the PNEP was implemented, including the distribution of printed
material to prisoners.263

93. Striking

features of CSC's PNEP results as of June/July 2019264 include the following:

(1) There were 12 current participants out of 794 prisoners, representing an uptake rate of 1.57o across
all prisons. Even bearing in mind that the PNEP is a new program, Dr. Wolff characterized this
uptake rate as very low given CSC's own estimate that approximately lTYo of men and l4Yo of
women inject drugs in CSC prisons26s;

25e
260

Millson Aff. (June 2l/19),para2l, APR, V.3, T 8
Stover July 30/19, para29-30,41-43 APR Y2T6; Wolff
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(2) Across all6 prisons, CSC received only 58 expressions of interest, with 57 of 58 from 3 prisons; with
a better designed program, one would expect expressions of interest in all prisons in which the
program is available266; of this total number, only 25 people (17%) completed the process and were
approved to participate;

(3) In 3 of the 6 prisons in which the PNEP (representing an estimated total of 250 women), no prisoners
had come forward to participate, i.e., none of the estimated 35 prisoners who inject drugs across
those 3 prisons26T;

(4) Of the 44 prisoners identified by CSC as proceeding beyond an "expression of interest" in the PNEP,
43 were approved for participation by Health Services and yet only 25 of those (58%) emerged with
approvals from the security staff following the TRA; the remainder were casualties of the TRA
process having been either rejected for reasons not explained by CSC (7 prisoners268) or delayed (8
prisoners described to have applications outstanding for an unspecified length of time26e, plus another
2 prisoners who withdrew because they were transferred to other prisons and one who withdrew
before the TRA was complete without providing reasons); and

(5) Already at one of the 6 prisons where PNEP is available, 2 prisoners approved for PNEP
participation (i.e., l5Yo of the total number approved at that prison, being 2 of 13) had their kits
removed by security staff for not complying with program requirements.

94.

These PNEP results, first reported in CSC's reply affidavits delivered July 2019, were reviewed for

comment by Drs. Wolff and Farley. Both experts
respectively

-

-

from their intemational and national perspectives,

expressed the opinion, unchallenged by CSC on cross-examination, that prisoner uptake in

CSC's PNEP is very low (and likely to remain so) as a direct result of the PNEP restrictions.2T0 Dr.

Wolff testifi ed further:
I l. These low numbers (including in fwo prisons where [the PNEP] has been in place now for over a year) indicate that
significant numbers of CSC prisoners likely in need of access to sterile injection equipment are likely not gaining access
through the PNEP. As stated in my affidavit sworn June24,2019,l consider this result to be unsurprising given the
program design: its failure to respect medical confidentiality, including the threat risk assessment (TRA) model which
breaches medical confidentiality by involving prison security staff in decision-making and other elements of the program,
and other barriers to access I have identified.

13.

I am responsible for the design and implementation of new health programmes at Champ-Dollon prison. One must
such programmes closely at the beginning, to watch for indications that the programme is or is not being taken up by
participants in numbers consistent with what one would expect (again, taking into account that the initiative is new). If,

follow

266
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ff Aff. (Aug. 30/19), para l2(a) APR V I T3; Wolff Aff (Sept
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25119) para 3(e), APR V
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In July, Mr. de Souza reported an additional 3 rejections, later identified as "miscoded".
ln July 2019, there were I I outstanding applications;
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Wolff Aff. (Iune24ll9),para26, APR Vl T2; Wolff Aff. (Aug. 30/19),para l2(a), APR Vl T3; Wolff Aff (Sept 25119) para3 - 4,
APR Vl T4; Wolff Aff (Oct2/19), para 3, APR Vl T5; Farley Aff (June 24/19),para20,Y2T91' Farley Aff (Sept 5/19), para6-7,
APR V3 TIO
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after even a short period of time (e.g., eight weeks or even less) a picture emerges to suggest there is a problem with
uptake, then one must act promptly with a view to understanding the results and addressing the underlying reason for the
problem as soon as possible. One must interact with the program, in other words, to enable it to succeed. Particularly in
the context of a public health programme such as PNEP/PNSP, which is intended to deliver health benefits beyond the
individual directly concemed, it is not acceptable to leave such matters without direct consideration and response.

14. Given Mr. de Souza's role and responsibilities as Director General Clinical Services and Public Health, it is
reasonable to expect that he would be aware that the success of a programme (and in particular a harm reduction measure
such as the PNEP) is linked to prisoner participation and that the results described above indicate a fundamental problem.
Mr. de Souza's affidavit, however, contains no reflection on the reasons for the low prisoner participation rate in CSC's
PNEP based on the experience at Atlantic and GVI from June to December 201 8, or since in the six prisons where it is now
implemented, and identifies no measures to respond. In these circumstances, in which CSC chose to disregard a strong
evidence base that could have guided a successful implementation and instead pursue a completely untested model - one
that Mr. de Souza and CSC ought reasonably to have understood was contrary to the weight of expert guidance in this field
- it is my view that CSC should have addressed the low prisoner uptake with adjustments to its programme design
informed by the international experience as described in my earlier affidavits including, importantly, eliminating the TRA
and other involvement of security staff in the programme. I acknowledge Mr. De Souza's description of an evaluation for
the PNEP being undertaken by Dr. Lynne Leonard. At para 13, Mr. de Souza states that Dr. Leonard provided preliminary
observations to CSC's Assistant Commissioner Health Services in March 2019. As noted above (para 3), I understand that
Exhibit R to Mr. de Souza's affidavit sworn April ll,2019 comprises these preliminary observations.
15. Like Mr. de Souza, Dr. Leonard does not address the low prisoner participation rates as related, or possibly related, to
the design of CSC's PNEP model and provides no recommendations responsive to these low rates. This is surprising and
in my view unacceptable given that (l) key elements of the PNEP design are contrary to the well-established and strong
international evidence-base as to what does and does not work in this setting as addressed in my affidavit sworn June24,
2019, and (2) the prisoners' concerns identified by Dr. Leonard (Exhibit R, pages 14, 16) largely reflect the PNEP's
failure to protect confidentiality and anonymity and would be addressed by changing the PNEP design to reflect that
evidence base. Briefly, fufther to this second point, the first three bullets all speak to the exposure of prisoners' PNEP
participation (or perceived likelihood of exposure) and the consequences that may ensue. They are all problems
understood to be associated with the failure to adequately protect confidentiality from prison staff and other prisoners in a
PNEP/PNSP.
16. Even without specific recommendation from Dr. Leonard, her observations point to the PNEP's lack of
confidentiality as a significant concern and should have been taken up by Mr. de Souza (or a suitable delegate) as a matter

of concern.2Tl

By affidavit delivered September 10,2019, Dr. Wolff confirmed his opinion that recent changes to the
PNEP Guidelines tendered by Mr. de Souza did not alter the substance of his opinions expressed to
date.272

(11) CSC's claim to manaee HIV and HCV consistent with UNODC recommendations

95. Mr. de Souza maintains that CSC's approach to the management

and prevention of bloodborne

infectious disease is consistent with the 15 "Key Interventions" recommended by LINODC's 2013 Policy

Brief. Although the government is uniquely positioned

27'

Wolff Aff (Iune24/19) paras I l-16, APR

272

WolffAff (oct2ll9)

paras 4

-

12, ApR

Vl T2
Vl T5

and resourced to provide this information and, for

52

purposes of the Charter

s.l analysis bears a heavy onus to do so, CSC provides little information to

support the claim. To the extent that there is information on the record pertaining to some of these
interventions (e.g., OAT and other drug dependency treatment discussed above) it leaves no doubt that
CSC falls short in important ways. To the extent CSC may suggest that these interventions, either alone
or in some combination, diminish its responsibility to provide prisoners with effective access to SIE, there
is no credible evidence to support such a finding. To the contrary, the expert evidence adduced by the

Applicants is clear that the various other health services identified by Mr. de Souza and others cannot
substitute for effective PNSP; they are complementary only.273

CSC's continued, substandard reliance on bleach as "effective" to clean injection equipment

96. The UNODC Guidelines

state:

"... it is unethical to propose

bleach when a more effrcient means

of

prevention, such as PNSP, is available."274 Incredibly, for prisoners without access to effective SIE, CSC
continues to rely on bleach as a harm reduction measure to clean drug injection equipment2Ts -

afull26

years after Health Canada issued a 1993 bulletin to alert public health agencies providing NSPs that

people who inject drugs

"...

must be encouraged to always use sterile injection equipment and warned to

never re-use or share needles, syringes and other injection equipment."276, and24 years after CSC's
own advisory board warned that bleach was inadequate to protect against the risks of disease
transmission.2TT

ll; Farley Aff. (Oct.23ll7), paras 5-15, ARR (3'd), T.2; Ford Aff. (June
8/17),paras3-9,ARR(3d),T.3;WolffAff.(June7/17),paras3-l0,ARR(3d),T.4;MillsonAff(June l2l19)paras4l-42,APR,v.3,
T8; Wolff Aff (Iune24ll9), paras 77-80, APR, V. I, T2
274
UNODC Guidelines, p.l3
27s
CSC's distribution of bleach as a harm reduction measure for IDU is governed by s.3(f) CD 800 - Health Services and the related
273

Millson Aff. (June 12/17), paras 8-12, l5 ARR (3'q, T.

- Bleach Distribution, Ex. 6 to Cx. Irving, Transcript Brief, V.4 , T K-6 ; CSC nurses are to provide every prisoner
with a bleach kit and related information on admission. Irving Aff. (June 16/16), para l9; Cx. Irving, Q.96-99, 23-27, Applicants'
Transcript Brief, V.4, T K; Pyke Reply Aff. (Feb.24ll7), paras l-3; Inmates (like Mr. Simons) who assist in the delivery of this
Guideline 800-6

program as Peer Education Counsellors are trained to do so by CSC nurses.
276
Hopkins Aff. (July 23114),paras 49-54, ASR, V.8, T l2 [Emph. added.]; Ford Aff. (Nov. 22l13), para 100, ASR, V.3, T 5; CDC,
Syringe Disinfectionfor Injection Drug Users, July 2004,pp.2,4, Ex. M to Dr. Ford's Aff. (T 5(M)
277
ECAP Final Report, pp.76-79, Ex H to Elliott Aff. (Sept. l8/12), AR, V.l, T3(H)
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97. The well-known problems with

bleach are as follows2T8

a. There is no evidence that bleach is effective to protect

against HCV transmission;

b. While there is evidence in the that bleach

can be effective to inactivate HIV in the laboratory, it
does not support using bleach for injection equipment used in "real-life" settings, especially prisons,
for the following reasons (relevant to both HIV and HCV):

l.

The clandestine circumstances of IDU in prison make it difficult to carry out all of the
recommended steps for bleach use. Prisoners do not want to be seen injecting drugs or
engaging in related prohibited activities. This element of hurry reduces the chances that bleach
will prevent viral transmission.
The handmade syringes widely used in prison are likely to contain clots of blood after use that
used by a person with HIV, HCV and/or HBV, and are impossible to
clean.

ll

will carry viral particles if

iii.

Bleach also does not sterilize the bacteria contained in blood clots left in injection equipment
that cause injection-related abscesses.

iv.

Using bleach may create a false sense of security on the part of people who inject drugs. In
some studies, people who injected drugs and reported cleaning needles with bleach actually had
a higher risk of HIV infection.2Te

98. Compounding the inadequacy of CSC's continued failure to provide effective

access to SIE, is the

fact that CSC's harm reduction educates prisoners about harm reduction measures including the
importance of using SIE. CSC's training materials instruct prisoners to "[u]se a new sterile syringe" and
"a new

filter and clean water" with each injection,

and

to "[n]ever lend or give" or "borrow" other

prisoners'injection equipment.28O The materials acknowledge that bleach may not protect prisoners from
infectious disease. This delivers an incoherent message to prisoners that is not in accordance with

278

Millson Aff. (Aug. 7ll4), paras 74-77,85-86, ASR, V.l, T 3; Millson Aff. (Jan. 28117), para 18, ARR (2nd), T l; Millson Aff. (June
12/17), para 8, ARR (.3'd), T l; Farley Aff. (Nov. 3ll4),paras 37-40, ASR, V.3, T 4; Farley Aff. (Oct. I l/16), paras 47-50, ASR (2"d),
T 2; Farley Aff. (Oct. 23/17), para 5, ARR (3'd), T 2; Ford Aff. (Nov. 22113), paras 94-100, 107-108, ASR, V.3, T 5; Ford Aff. (June
12/17), paras 3-4, ARR (3'd), T 3; Wolff Aff. (Feb. 9/17),paras 7-15, ARR (2"d), T 4; Wolff Aff.Feb. 20/15),,para77,ASR, V.5, T 7;
Wolff Aff. (Oct. l4l16), para39, ARR, T 4; Wolff Aff. (lune 7ll7), para 6, ARR (3'd), T 4; to the same effect, see Marsh Aff. (Sept.
12/14),para43,V.4,T 6
27e
Millson Aff. (Aug. 7/14),paras 74-75, ASR, V.l, T 3; Ford Aff. (Nov. 221|3),paras 98, I l4-l16, ASR, V.3, T 5;to the same effect
see study results reported by the U.S. Centers for Disease Control in Syringe Disinfectionfor lnjection Drug lJsers, July 2004, p.3, Ex.
M to Dr. Ford's Aff. (Nov.22l13)
Ford Aff. (Nov. 22/13), para I 13, ASR, V.3, T 5; see extracts from CSC's Peer Education Course Training materials, e.g., Ex. Q,
Slide 27 (p.1255 of the Record) and Ex. T,pp.1295,1296,1300. The Warkworth Institution Inmate Handbook similarly warns

280

prisoners: that "Bleach does not

kill hepatitis C. The ONLY real prevention

is to use Routine Precautions." [Emph. original]
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accepted standards of public health practice and that only reinforces unsafe behaviours that place them
and others at risk of serious harm.28l

99. The expert evidence adduced by the Applicants in this

case is clear that CSC's continued reliance on

bleach rather than effective PNSP as a harm reduction measure for people who inject drugs (even with
cautions to prisoners) falls below professionally accepted standards.zsz ggg provides no credible
evidence to support this substandard practice.283

HIV & HCV testing and'6Treatment

as

prevention"

l00.Mr. de Souza states that CSC prisoners have "easy access" to medical care including HIV/HCV
screening/testing and highly effective treatments.28a Despite recent improvements, many important gaps

in care remain for people who inject drugs.
Access to

HIV & HCV testing

l01.Diagnosis through testing is the necessary first step to accessing treatment. CSC makes exaggerated
claims for its testing program.28s Not all CSC prisoners are tested for HIV/HCV: about

20%o are

not

tested on admission and only 20 to 25Yo are re-tested each year. Since re-testing is essential to identifu

prison-acquired infections, this is a major break-down in its surveillance system. There is no doubt that
some of those prisoners not tested (whether on admission or afterwards) are at high risk of contracting

HIV

and HCV in the prison environment; they include people who inject drugs who do not recognize

their risk, are unwilling to reveal their risk behaviours in the prison environment (including because of
stigma), or do not want to know if they are infected. CSC research, in fact, reports even higher rates

28r

Ford Aff. (June 8/17), para 4, ARR (3'd), T 3; Farley Aff. (Nov. 3/14), para 69, ASR, V.3, T 4; Millson Aff. (June 12/17), para 8,

ARR (3'd), T
282
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See references at footnote 278 above. In 2006, PHAC was emphatic in its advice that continued reliance on bleach was neither

effective nor advisable: PHAC, Review of the evidence,p.32, Ex. C to Millson Aff (Jan 28/17), ARR (2"d), T l(C)
Smith Reply Aff. (March l0ll7), para 13, RR, V.VII, T 8
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De Souza Aff. (Apr. ll/19), para 4
285
Farley Aff. (June 24/19), paras 8-l l; See also: Millson Aff. (Jan. 28117),paras 4-14, ARR (2nd), T.l; Farley Aff. (May 2/17),
paras 4-8 [surveillance?],9-15, ARR (2nd), T.2; Ford Aff. (Jan. 27/17),paras4-17, ARR (2nd), T.3; Wolff Aff. (Feb. l0ll7), paras 414, ARR (2nd), T.4; Millson Aff. (Jun. 12117), paras 3-7, 14, ARR (3rd), T.l; Farley Aff. (Oct. 23117), paras 4 surveillance,3, 15,
ARR (3rd), T.2; Wolff Aff. (Jun. 7/17),paras 3-5, 7, ARR (3rd), T.4
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risk behaviours in prisoners not tested including sharing a needle with someone who has HIV, HCV or
unknown infection status. These prisoners present the continuing risk of transmitting infection to others
in and out of prison (including through injection drug use with shared equipment) if they are in fact
positive but unaware of their diagnosis. A second major problem with access to testing relates to budget
and staffing problems.

Access to treatment and "treatment as prevention"

l02.With respect to HIV, many more diagnosed prisoners are now receiving highly active anti-retroviral
treatment than formerly; this is a function of a change in clinical practice in favour of early treatment
rather than any CSC initiative.2s6 While it is likely that ahigh proportion of CSC prisoners living with

HIV know their status, the actual percentage is probably lower than claimed by CSC given problems with
their surveillance

data.287

l03.Mr. de Souza describes

a CSC

initiative to make "PrEP" (anti-retroviral medication given to a patient

before an exposure to HIV) available to CSC prisoners "including inmates who inject drugs".288 The only

trial of PrEP to focus on people who inject drugs provides no evidence to support PrEP as an alternative
to SIE.28e The initiative is also questionable since it would require prisoners to self-identiff as sharing
injecting equipment and prescription by a specialist physician

- both obvious

impediments to access in

CSC's prison environment.
104.With respect to HCV treatment, CSC also makes exaggerated claims that prisoners have "easy
access".2e0 CSC was not (contrary to its claims) an early adopter of the new and very expensive

treatments for HCV2el; for many years prisoners' access was significantly below community standard and

286

Aff. (Apr. 1l I l9), para 7 -9; Farley Aff. (Iune 24/ l9), para l2(a)
Farley Aff. (June 24/19), para l2(b)
288
De Souza Aff. (Apr. llllg), para2}
28e
Millson Aff. (June 12/17), paras 9- 12, ARR (3'd), T. I
2e0
Farley Aff. (June 24/19),para 12
2er Direct
Acting Antiretrovirals ("DAAs")
287
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driven by pressure to cut treatment costs. Even after physicians were authorized to prescribe these new
drugs more freely, the continued impact of significant budget cuts limited their ability to diagnose and
treat prisoners at risk of

HCV. For

be re-treated in case of reinfection

some time, moreover, CSC took the position that patients would not

-

a significant issue concern for people who inject drugs since the

source of their exposure was contaminated injection equipment in the prison environment. Problems
accessing HCV testing and related care continue to

limit prisoners'

access to treatment, and newly

diagnosed prisoners can also be significantly delayed in their ability to access treatment. Dr. Farley
describes continuing to see (as new patients to him) a notable number of prisoners who have been in the

CSC system diagnosed as HCV positive yet still untreated (and therefore infectious to others) for as long
as 5,

l0

and even 20 years.

l05.Better access to effective treatments for both HIV and HCV is obviously a good thing. It is crucial to
understand the limitations of what treatment can achieve. Even with improved access to

HIV/HCV

treatment, unsafe injecting without access to effective SIE will continue to present significant and
ongoing risks of transmitting andlor acquiring bloodborne infections2e2:

a. The prison population is not a fixed pool. There is a constant influx of new prisoners, and among
them will be people with HIV and/or HCV capable of transmitting these viruses through risk
behaviours in the prison environment.

b. Within CSC, problems with

accessing

HIV and HCV testing and related care continue to limit

access to treatment despite improved access to medications. This means that newly diagnosed
prisoners can be, and often are, significantly delayed in their ability to access the treatment
necessary to enable them to achieve viral suppression (in the case of HIV) or a cure (in the case

of

HCV). Additionally, infected but undiagnosed prisoners will remain untreated and therefore
infectious.

c. Without effective

access to SlE, injection drug use with shared equipment will likely continue,
especially given inadequate access to OAT and other addiction treatment within CSC.

d. With circulating virus still
2e2

present in the inmate population (as there undoubtedly

will

be), this

Millson Aff (June 24/19), paras 38-40, APR, V.3, T8; Farley Aff (June 241|g),paras l3 (c) - (e), APR V.3, T9; Farley Aff (Sept
l, APR V. 4 Tl0; Wolff Aff (June24ll9), paras 82-83, APR, V.l, T2; Wolff Aff (Oct2119), paras l3-16, APR, V.l,

5/19), paras 8, I
T4
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places people who inject drugs at continued risk of infection with HIV and HCV. Even if CSC's
prevalence rates within the general prison population may be lower now than in the past, they
remain higher than the general Canadian population (by multiples) and - importantly - do not
reflect the much higher prevalence rates likely within the subpopulation of prisoners who inject
drugs and which increase the risk of infection.

e. Although people who have been successfully treated for HCV

can achieve a complete cure, they are
not immune to the virus and can be re-infected (or co-infected with HIV andior HBV); while those
successfully treated for HIV infection do not achieve a cure for their HIV (and therefore cannot be
"re-infected") they can similarly be co-infected with HCV and/or HBV.2e3

f.

The transmission risks for bloodborne viruses (including outbreaks, or clusters of infections
amongst groups of people sharing a common source) will extend to others through risk-bearing
activities both in the prison and in the community on release. Even one person in this environment
is capable of infecting many, many more - in the prison setting and beyond. While some of these
new infections and reinfections may be identified at some point within CSC, some will not be given
the problems previously described with prisoners' access to screening, testing and related care.

g.

PNSPs/PNEPs also have important positive outcomes beyond reducing the risks of bloodborne
infections: decreased risk-behaviour, fewer drug-use related abscesses, decreased incidence of
psychological disorders requiring treatment, increased uptake of other harm reduction services,
improved infectious disease-related knowledge among inmates, and almost no drug overdoses.

These are public health realities to which the appropriate response is effective access for CSC prisoners to

SIE as an immediate public health imperative

106.From his perspective as a Canadian infectious disease and public health physician who has treated
these CSC prisoners for the past 20 years, Dr. Farley testifies:
7 . ... lt also remains my opinion that there is an immediate public health imperative to provide CSC prisoners with
effective access to sterile injection equipment through a properly designed PNEP. These barriers to PNEP participation
must therefore be addressed as soon as possible in my view.

8.Every day ofdelay puts people's lives at unnecessary risk...

I l. Again, as discussed briefly above and in more detail in my first affidavit, my experience of the prisoners facing
the health risks of injection drug use is that they are - contrary to what some might assume - concerned about the health
risks they face and receptive to harm reduction practices and other health-seeking behaviours they can use in prison and
take with them into the community. This includes the need to access and use sterile injection equipment. I believe this
to be the case now more than ever with the availabilify of more effective HCV treatments; people who undergo
successful treatment and achieve a cure may not yet be ready or able to deal with the more fundamental issue of their
drug use but very clearly want to avoid HCV reinfection and HIV infection. Indeed, as noted in my most recent

2e3

Dr. Farley, who treats large populations of injection drug users in both the community and CSC prisons, has published repor-ts of a
reinfection rate in the community of 0.4Vo, compared with 13.5% for CSC patients: Farley Aff (Oct I l/16) paras 30-3 l, ARR, T2
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affidavit, I have had a small number of patients so concerned about this they actually defer HCV treatment in favour of
being treated in the community where they can access sterile injection equipment. If provided with means of effective
access to sterile injection equipment through a well-designed program (i.e., in keeping with the requirements outlined in

my prior affidavits), therefore, I have every expectation that prisoners will value that access and use the equipment
safely.2ea [footnotes omitted]

107. Dr. Doltu testifies similarly
83. The prison needle and syringe program is just one component of Moldova's comprehensive package of HIV and HCV

prevention in prisons and multi-disciplinary harm reduction approach to prisoner health. It is, however, a critical and
foundational one. It is my experience that the prison needle and syringe program amounts to the most basic and
introductory level of intervention. Prisoners at their most vulnerable - those who inject drugs - access basic supplies to
reduce their risk ofacquiring or spreading blood borne viruses.
84. The PNSP program, and the trust that it builds between prisoners and staff, then acts as a gateway to introduce
prisoners who inject drugs to the next levels of harm reduction services - education and information, and thereafter to
medical services, counselling and drug dependency services if and when the prisoner so desires them.
85. As such, despite the fact that Moldova's HIV and HCV rates continue to decrease among our prison population, I
cannot foresee a scenario in which rates would reach a level that would warrant discontinuing Moldova's PNSP program.
86. As long as prison needle exchange programs are offered in Moldovan civilian society, I anticipate that they will
continue to be offered to Moldovan prisoners. They are an essential preventative health measure, and a central element of
our harm reduction protocol.2es

PART

III

- ISSUES

108.This application challenges the government's restrictions on SIE in CSC prisons, and its failure to

provide effective access to SIE in accordance with professionally accepted standards. These restrictions
take two forms (collectively, the "impugned provisions" or "impugned restrictions"):

(a)

A blanket prohibition against receipt and possession ofSIE for drug use, as set out under ss. 2(1),
40(i), (j) 45, 97 of the CCRA,andCD 566-12, Personal Property of Offenders, in effect at
approximately 36 institutions; and

(b)

The severe restrictions on prisoners' access to SIE under the PNEP, as set out in the Security
Requirements Memorandum, PNEP Guidelines, and Institutional Standing Orders, in effect at 6
prisons.2e6

l09.The application raises three Charler issues: whether the impugned provisions violate: (1) s. 7 of the
Charter; (2) s. l5 of the Chctrter; and if so, (3) whether those violations are justihed in a free and

2ea

Farley Aff. (Sept 5/19), paras 7-8, I I
Doltu Aff.(June 6/19) paras. 83-86, APR T 7
296 Memo, Ex. E, Sandeson Cs, PNEP Transcript Brief, Tab A(E); PNEP OriginalGuidelines, Ex. J, de Souza Aff. (Apri.l l/19);New
Guidelines, Ex. D, de Souza Aff. (Sept. l3119); Standing Orders, Ex. G-L, Sandeson Aff (July 8/19)
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democratic society under s.
ss. 7 and

PART

(l)

l5 ofthe Charter
-

I of the Charter. The Applicants

submit that the impugned provisions violate

and are not saved under s. 1.2e7

LAW

International Law

I 10. The Supreme Court

of Canada (SCC) has repeatedly affirmed that the Charter should be presumed to

provide at least as great a level of protection as is found in the intemational human rights instruments that
Canadahas ratified.2e8 With respect to ss. 7 and

l, the Court

has specifically recognized,that"[t]he

principles of fundamental justice expressed in s. 7 of the Charter and the limits on rights that may be

justified under s. I of the Charter cannot be considered in isolation from the international norms which
they reflect", as captured in "Canada's international obligations".2ee
111.

The sources most important to understanding what the Charter requires of government in this case

are: the International Covenant on Economic, Social and Cultural Rights (ICESCR), the International

Covenant on Civil and Political Rights (ICCPR), the UN Basic Principles on the Treatment of Prisoners,
and the United Nations Standard Minimum Rules on the Treatment of Principles (the Nelson Mandela
Rules).300 Canada has endorsed

all four instruments, acceding to

the

ICESCR and ICCPR in 1976, and,

joining the unanimous votes of all UN Member States in adopting the Basic Principles in 1990 and
Mandela Rules in2015. These instruments reflect international consensus, and the principles and
standards that Canada has

officially committed itself to uphold.

1l2.The ICCPR (Article 6) obliges States Parties to respect the right to life and declares that no one

297 The Appf icants have standing to challenge the impugned provisions as per Downtown Eastside Sex lilorkers United Against
Violence Societyv. Canada,20l2 SCC 45, as: (l) there is a serious justiciable issue to be tried; (2) the applicants have a realstake
and/orgenuine interest in that issue; and (3) this application is a reasonable and effective way to bring the issue before the courts.
2e8
Reference re Public Service Employee Relations Act (Alta.), [987] I S.C.R.313 ("Alberta Reference" ),p.3ag; Health Services
and Support - Facilities Subsector Bargaining Assn. v. BC Health Sen'ice,2007 SCSC 27, para.70.
2se Suresh v. Canada (Minister of Citizenship
and lmmigration),2002 SCC 1, para. 46 & 59 (citations omitted).
3o0
ICESCR,993 U.N.T.S .3: ICCPR,999 U.N.T.S . 17 l; Basic Principles for the Treatment of Prisoners, G.A. res. 45ll I l, annex, 45
U.N. GAOR Supp. (No. 49A) at 200, U.N. Doc. Al45/49 (1990); United Nations Standard Minimum Rules for the Treatment of
Prisoners (the Nelson Mandela Rules), GA Res. 701175, UN Doc. A/RESl7ll175 (17 December 2015), Exhibit D to Elliott Aff. (Feb
3/16), Applicants' Supplementary Record (2"d), Tab 4(D).
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"shall be arbitrarily deprived of his life." The UN Human Rights Committee, the body of independent
experts responsible for monitoring compliance with the ICCPR, has stressed that "the State party by

arresting and detaining individuals takes the responsibility to care for their 1i1".tt30r This responsibility
includes a duty on the state to prevent the spread ofinfectious diseases in prisons.
I l3.The ICESCR

(Article l2) recognizes the right of every person to "the enjoyment of the highest

attainable standard of physical and mental health," and further declares that the steps to be taken by States
Parties "shall include those necessary

for...

the prevention, treatment and control of epidemic, endemic,

occupational and other diseases." Article 2 obliges States Parties "to take steps" to progressively achieve
the full realization of this right, and to guarantee the right "without discrimination of any kind", including
on the basis of status as a prisoner. According to the UN Committee of independent experts that monitors
states' progress in implementing the ICESCR, "fs]tates are under the obligation to respect the right to

health by. . . refraining from denying or limiting equal access

for a// persons, including p risoners or

detainees... to preventive... services."302

1

14. The

Basic Principles on the Treatment of Prisoners are a succinct statement of universally-agreed to

principles endorsed by all UN Member States. The rules include the following:
1. AII prisoners shall be treated with the respect due to their inherent dignity and value as human
beings.

2. There shall

be no

discrimination on the grounds of race, colour, sex, ... or other status

5. Except for those limitations that are demonstrably necessitated by the fact of incarceration, all
prisoners shall retain the human rights and fundamental freedoms set out in the Universal
Declaration of Human Rights, and, where the State concerned is a party, the IICESCR], and the
IICCPR] and the Optional Protocol thereto, as well as such other rights as are set out in other United
Nations covenants. ...

30t

Lantsovqv. Russian Federation, CHR Comm. 76311997, UNCHR 74th Sess. (2002), UN Doc. CCPWCIT4/76311997 atpara.9.2
(see para.6.l re prisoner's death caused by infectious disease acquired in prison).
302
UN Committee on Economic, Social and Cultural Rights, General Comment I4: The right to the highest attainable standard of
health,22"d Sess., UN Doc. ElC.1212000/4 (2000), para.34 [Emph. added].
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9. Prisoners shall have

access to the health services available in the country without
discrimination on the grounds of their legal situation. [Emph. added.]

1l5.ln 2015, IIN Member States

updated the agreed-upon minimum standards on the treatment

of

prisoners with the unanimous adoption of the Mandela Rules.In two recent Charter challenges to CSC's

administrative segregation regime, appellate courts in Ontario and British Columbia found the Mandela
Rules provide important interpretive guidance as "an intemational consensus of proper principles and

practices in the management of prisons and the treatment of those confined".3O3 The following Mandela
Rules are gefinane to understanding CSC's duties:3O4

a.

Prisoners retain all the rights enjoyed by all other members of society except those that are lawfully
and necessarily removed or restricted as a consequence of the sentence (Rules 3 and 5);

b. The custody of prisoners must be safe and humane (Rule

c. Prisoners must not be subject to discrimination

1);

on the basis of race, colour, sex, ...or any other

status; to put this into practice, "prison administrators shall take account of the individual needs
prisoners, in particular the most vulnerable categories in prison settings" (Rule 2);

of

d. Equivalence in health care: prisoners are entitled to the same standards of health care that are
available in the community and should have access to necessary health-care services without
discrimination on their "legal status" (Rule 24);

e. Clinical

inclependence and medicul conjidentialityzThe health-care service shall consist of an
interdisciplinary team with sufficient qualified personnel acting infull clinical independence.The
relationship between the health-care professionals and the prisoners shall be governed by the same
ethical and professional standurds as those applicable to patients in the community, including: (1)
"the duty of protecting prisoners'physical and mental health and the prevention and treatment of
disease on the basis of clinical grounds only"; (2) "[a]dherence to prisoners' autonomy with regard to
their own health and informed consent in the doctor-patient relationship"; and (3) maintaining "the
confidentiality of medical information, unless maintaining such confidentiality would result in a real
and imminent threat to the patient or to others". (Rules 25 , 26, 27 , 32);

f.

Imprisonment must be used to ensure, so far as possible , the reintegration of prisoners into society
so they can lead law-abiding and self-supporting lives; this includes providing health assistance,
including through programmes and services in line with 6(the individual treatment needs of
prisoners" (Rule 4).305

3o3Canadian Civil Liberties Association v. Canada,20l9
ONCA 243 ICCLA v. Canadal,para2S-29; BCCLA v. Canqda (AG),2019

BCCA 228 (CanLII) IBCCLA v. Canadal,paraT5

30aMandela Rrles, Exhibit D to Elliott
3os

Mandela Rales Rule 4- ibid.

Aff. (Feb. 3/16), Applicants' Supplementary Record

(2"d), Tab a(D)
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I l6.Given the importance of the "principle of equivalence" in health care to this application, and its
express reference to concerns such as HIV and other infectious diseases and drug dependence,

it is worth

reproducing Rule 24 of the Mandela Rules in its entirety:

The provision of health care for prisoners is a State responsibility. Prisoners should enjoy the
same standards of health care that are available in the community, and should have access to
necessary health-care services free of charge without discrimination on the grounds of their
legal status.

2. Health-care services should be organized in close relationship to the general public health
administration and in a way that ensures continuity of treatment and care, including for HIV,
tuberculosis and other infectious diseases, as well as for drug dependence.306
I lT.Expert UN human rights bodies have expressly criticized Canada's approach to prisoner health. In

November 2015, the body of independent experts responsible for monitoring states' compliance with the
IJN Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), made an
unprecedented recommendation to Canada to provide prison access to SIE:307
Expand care, treatment and support services to women in detention living with or vulnerable to HIV, including by
implementing prison-based needle and syringe programmes, opioid substitution therapy, and condoms and other safer-sex
supplies.

1 1 8.

In 2017 , the body of independent experts responsible for monitoring compliance with the IIN

Convention on the Elimination of All Forms of Racial Disuimination (CERD), also recommended that
Canada "implement key health and harm reduction measures across all prisons."30S

I l9.Canada's treaty obligations and universally-adopted minimum standards with respect to the treatment

of prisoners are highly relevant in determining whether CSC's impugned restrictions on SIE and failure to
provide prisoners access to an evidence-based, essential health care in accordance with professionally

306

Mandela Rules, ibid. [Emph. added.]
1249 U.N.T.S. 13 (1979), ratified by Canadaon l0 December l98l; Committee on the Elimination of Discrimination Against
Women, Concluding observations on the combined eighth and ninth periodic reports of Canada, UN Doc. CEDAWC/CAN/CO/8-9
(25 November 2016), at para 49(c).
308
660 U.N.T.S. 195 (1966), ratified by Canada on l4 October 1970. Committee on the Elimination of Racial Discrimination,
Concluding obsentations on the twenty-first to twentythird periodic reports of Canada, UN Doc. CERD/C/CAN/CO|2|-23 (25
August 2017), at para. l6(3).
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accepted standards unjustifiably violate the ss. 7 and15 Charter rights of prisoners. The factthat

intemational expert human rights bodies have also specifically recommended to Canada, based on its
international treaty obligations, that it implement comprehensive harm reduction programs in its prisons

-

including access to SIE - underscores CSC's ongoing breach of the minimum standards articulated in
international instruments and in the CCRA. The failure to meet minimum international standards must
inform the breaches of prisoner's Charter rights in this case.

(21

Lesislative Context

120. The analysis

of Charter rights must be contextual, giving appropriate consideration to the legislative

context of the impugned provisions.30e

l2l.Overarching CCRA purpose and principles. CSC's purpose

as defined by the CCRA is to provide

for the safe and humane custody of prisoners and to assist in prisoners' rehabilitation and safe
reintegration into the community.3r0In doing so, CSC is to be guided by the following principles set out

in the legislation:3rr

a.

Prisoners are to retain the rights of all members of society except those that are, as a consequence
of the sentence, lawfully and necessarily removed or restricted;

b. The measures

used by CSC must be the least restrictive measures consistent with the protection
society, staff members and prisoners;

of

c. CSC must ensure the effective delivery of programs to prisoners, including correctional, educational
... and volunteer programs, with a view to ... promoting rehabilitation; and
d. CSC's correctional policies, programs and practices must respect gender, ethnic, cultural,
religious and linguistic differences, sexual orientation and gender identity and expression, and be
responsive to the special needs of women,Indigenous peoples, visible minorities, persons
requiring mental health care and other groups.

l22.Duty to provide all prisoners with essential health care. The CCRA and Canada's international

30e

3to

Inglisv. British Columbia (Minister of Public SoJbty),2013 BCSC 2309 (CanLll),para.374

CCRA. s.3 and 3.1
3tt CCRA, ss.4(c), (c.2), (d), (g) and (i); add ref to CD 566
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human rights obligations place a duty on government to protect the health of all prisoners, as their health,

bodily integrity and well-being are wholly dependent upon the actions of the state.3r2 This responsibility
includes a duty on the state to prevent the spread of infectious diseases in prisons.313 Specifically, under
the CCRI CSC:

a. Shall provide every prisoner with "essential health care" that conforms to "professionally accepted
standards" (CCRA, s.86); "health care" is defined to mean "medical care ... provided by registered
health care professionals or by persons acting under the supervision ofregistered health care
professionals" (C C RA, s. 85);
b. Shall, when health care is provided to prisoners,

i. "support the professional autonomy and the clinical independence of registered health care
professionals and their freedom to exercise, without undue influence, their professional judgment
in the care and treatment of fprisoners]";

ii. "support those registered health care professionals in their promotion, in accordance with their
respective professional code ofethics, ofpatient-centred care and patient advocacy;

iii. "promote decision-making that is based on the appropriate medical care, ... and mental
health care criteria (CCRA, s.86.1, which comes into effect on November 30, 2019);
c. Shall "take into consideration an offender's state of health and health care needs (a) in all decisions
affecting the offender, including decisions relating to ... disciplinary matters ... and (b) in the
preparation of the offender for release and the supervision of the offender" (CCRA, s.87);
d. Shall not "administer, instigate, consent to or acquiesce in any cruel, inhumane or degrading
treatment or punishment" of a prisoner (CCRA, s.69);
e. Shall "take all reasonable steps to ensure that penitentiaries, the penitentiary environment, the living
conditions of inmates and the working conditions of staff are safe, healthful and free of practices
that undermine a person's sense of personal dignity" (CCRA, s.70);

f. "[S]hall, to ensure a safe and healthful penitentiary environment, ensure that all applicable federal
health ... laws are complied with in each penitentiary ..." (Corrections and Conditional Release
Re gulations, s.83( 1 ));
g. Shall "take all reasonable steps to ensure that the safety of every inmate and that every inmate is ...
(c) provided with toilet articles and all other articles necessary for personal health and cleanliness"
(CCR Regulations, s.83(2)); and

3\2CCM, ss. 4(d), 85-87; CCRR, s. 83(l) & (2)(c); Health Services CD 800; Drennan v. Cqnada 2008 FC
3l3Legal Network, "Under the Skin" Ex. B to Elliott Aff. (Sept. l8/12), AR v. l, T2(B), p. 36.

10, para

4l
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h. Shall

ensure that, "approved infection control and

harm reduction items (such as non-lubricated,
non-spermicidal latex condoms, water-based lubricants, individually packed dental dams and bleach)
are purchased and provided. These items will be discreetly accessible to inmates at a minimum of
three locations in CSC institutions, as well as in all private family visiting units, so that no inmate is
required to make a request to a staff member (Commissioner's Directive 800 - Health Services, s.3(0)
314

l23.As detailed above, and consistent with Canada's international law commitments, the legislative
context not only expressly preserve prisoners' rights, but actively require,the government to provide
prisoners with essential health care that meets their specific health needs, that accords with professionally
accepted standards, and that is equivalent to the health care provided in the community.

l24.Impugned provisions. This application challenges the constitutionality of the legislative rules that
prohibit and restrict access to SIE - essential health care

-

in a manner that is not in accordance with

professionally accepted standards. The impugned provisions take the form of legislation, including
Commissioner's Directives and Standing Orders, as well as the PNEP policies and guidelines. The SCC
takes a generous approach to what constitute "laws" under s. 1 of the Charter and s. 52 of the Constitution

Act, 1982.3r5 The impugned provisions establish binding rules of general application with respect to the
receipt and possession of SIE and thus constitute "laws" for the purpose of the Charter analysis.

I25.Blanket prohibition. The CCRA prohibits the receipt and possession of SIE for drug use at
approximately 36 institutions, as well as for individuals who apply to the PNEP at 6 other institutions but

314 CD 800 - Health Services (Apr.27/15), Ex D to de Souza Aff. (July 8/19); CSC's Commissioner is entitled to make rules
regarding how the CSC will be run and to designate any or all of those as "Commissioner's Directives" ("CDs"); CDs are
"regulations" as defined by the Interpretation Act and therefore "law": CCRA, ss.97-98; Canada (Attorney General) v. Mercier,2010
FCA 167 (CanLII), leave to appeal denied atl20l ll SCCA No. 3l . CD 800 - Health Services generally requires CSC to ensure "the
provision of health services" to prisoners "in accordance with relevant legislation, professionally accepted standards, CSC policies and
practice directives". Annex A to CD 800 defines "health seryices" to mean "physical and mental health services, which include health
promotion, disease prevention, health maintenance, patient education, diagnosis and treatment of illnesses, in accordance with the
National Essential Health Services Framework. The Framework's "Part I - Background" and "Appendix E - Public Health Services"
are included in Schedule B, attached.
3lSGreqter Vancouver Transportation Authority v. Canadian Federation of Students
Columbia Component, [2009] 2 SCR
- l0British
295, para.50-58, 64 f"Greater Vancouver'\; Canada (Attorney General) v. Mercier,20
FCA 167 (CanLII), lv to appeal denied at
[201 1] SCCA No. 3 l

66

who are rejected..3l6 All equipment used to inject drugs (including needles/syringes, cookers, filters and
other equipment) is "contraband" as defined by s. 2(l) of the CCRA by reason of both:

(l)

its use to inject

illegal drugs, which are also "contraband", and (2) the perceived threat to the safety and security of CSC
prisoners and staff.3l7 The CCRA provisions prevent: (1) prisoners from possessing SIE for drug use; and

(2) CSC staff (e.g., nurses), consultant physicians and community-based service providers (e.g., PASAN)
from making SIE available to people in prisons.3rs The prohibition is enforced by disciplinary and
summary conviction offences under ss. 40 and 45 of the CCRA, respectively.3le The summary conviction
offence, which applies to "any person" and not just prisoners, is punishable by fine, a term

of

imprisonment not exceeding six months, or both.320 CSC's supervisory and search and seizure powers
under the CCRA, CCR Regulations and CDs are broad and apply to inmates, CSC staff and visitors.32l
CSC uses these powers to prevent contraband in the form of injection equipment for drug use from
entering its institutions and to remove it if and when it enters the institutions.322

|26.PNEP restrictions. At the 6 institutions in which the PNEP operates, the restrictions take the form of
a

legislative program with so many procedural flaws and barriers to access that SIE is practically

316

The impugned provisions establishing the prohibition under the CCRA are ss.2(l), 40(i),
0) and 45 and related punishments
established by CCRA, ss. 44 and 45.
3r7
Fabiano Cx Q.80-90, Rx, Q.104-108, Transcript Brief, V.4, T H;CSC, Contraband Seizures, p.3, Ex. E to Elliott Aff. (Mar. 5/15),

para 13, ASR, V.6, T 9
3r8

Farley Aff. (Nov. 3/14),para42, ASR, V.3, T 4; Ford Aff. (Nov. 22113),para l44,ASR, V.3, T 5; Thumath Aff. (Sept. 23114),
paras20-21,25-31, ASR, V.8, T I l; DiCenso Aff. (Sept. 2lll2),paras32-34, AR, V.2, T 4; Elliott Aff. (Sept. 18/12), para 21, AR,
V.l, T 3; Fabiano Cx, Q.59-61, 76-90, Transcript, V.4, T H; "staff member" means "an employee of the Service" and a "visitor"
means "any person other than an inmate or a staff member": CCRA, s.2(l)
3te
CCRA, ss. 40(i) & 0 & 45 I l. Inherent in its characterization as contraband (see subpara (e) of the "contraband" definition in
s.2(l) of the CCRA), injection equipment for drug use is also an "unauthorized item": Fabiano Rx, Q. 109, Transcript Brief, V.4, T H
32o
Criminal Code, RSC 1985, c C-46, s.787. as amended
32t
CCM, ss.46, 48, 49, 52,53, 58, 60,61,63-65,67; CCCR, ss.43-58; CD 560 - Dynamic Security and Supervislor, Sched. B, T 1 l;
CD 566-l -Control of Entryto andExitfrom Institutions, Sched. B, T l3; CD 566-4-Counts andSecurity Patrols, Sched. B, T 14;
CD 566-7 - Searching of Offenders, Sched. B, T l5; CD 566-8 - Searching of Staff and Visitors, Sched. B, T l6; CD 566-9 Searching of Cells/Roons, Vehicles and Other Areas, Sched. B, T l7; CD 566-12 - Personal Property of Offenders, Sched. B, T l8;
CD 566-14 - Perimeter Security, Sched. B, T l9
322
Fabiano Cx. Q. 59-90, Transcript Brief, V.4, T H
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unavailable and illusory to the very prisoners who need it.323 Specifically, the barriers that are not in
accordance with professionally accepted standards include:

(l)

the lack of participant confidentiality and

involvement security staff in the administration of the health program, including: (a) making security (the
warden) the decision-maker/gatekeeper for access to essential health care and (b) individualized

monitoring by security staff in the form of the requirement for the prisoner to produce the kit on demand
and the twice daily

kit inspections which "out" participants

as "injection drug users" to security staff and

prisoners; (2) the vague and overly restrictive TRA standard of eligibility; and (3) the unnecessary limit

of one kit per prisoner together and limited times for kit exchange.

(3) Impuqned Restrictions Violate

Section 7 Of Charter

l27.This case challenges, as unlawful state interference with the s.7 Charter rights of prisoners, the
impugned restrictions on access to SIE. As detailed above, these restrictions take the form of:

(l)

an

absolute prohibition on SIE; and (2) the severe PNEP restrictions on access to SIE.

l28.The Applicants submit that the constitutional rights of prisoners must be assiduously protected in the
prison context.324 Prison is a closed environment in which the state exercises far-reaching powers over the
lives of prisoners, including over their ability to access health

care.325

Prisoners of CSC penitentiaries,

especially those with the characteristics of the claimants, are completely vulnerable to the government's
exercise of those powers. The potential for harm where, as here, government fails is enorrnous and far-

reaching.
129.The goverrlment's impugned restrictions on SIE
drugs

- a vulnerable

group in society

-

essential health care

-

force prisoners who inject

- to re-use and share used needles in dangerous

circumstances:

(l)

323

See paras 82-100 above. The restrictions on access are found in: Memo, Ex. E, Sandeson Cs, PNEP Transcript Brief, Tab A(E);
PNEP Original Guidelines, Ex. J, de Souza Aff. (Apri.l l/19); New Guidelines, Ex. D, de Souza Aff. (Sept. l3119); Standing Orders,

Ex. G-L, Sandeson Aff (July 8/19)
324 Inglis, para.379
325
CSC control encompasses not only what health care will be offered, but whether, if and how inmates gain access to health care:
Ford Aff. (Nov. 22l13), paras. 82-90, ASR, V. 3, T5; Drennan v. Canada,2008 FC 10, para 4l
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furtively under threat of discipline and criminal sanctions; (2) where the scarcity of SIE fosters the
sharing of used injection equipment among networks that are far larger than those outside prison (where,

in any event, people have access to SIE); (3) where the sharing of used injection equipment among
prisoners occurs in the context of high prevalence of HIV and HCV within CSC prisons, and specifically
among prisoners who inject drugs; and (4) in circumstances where CSC exercises complete control over

prisoners' access to health care and living conditions. Astonishingly, the impugned restrictions also occur

in

a context where CSC

actively educates prisoners that using SIE is the only "safe" way to prevent HIV

and HCV transmission through IDU, but then prohibits or severely restricts access to this necessary health

protecting measure. The government's interference with prisoners' access to essential health care violates
their s. 7 rights.

A. Section 7 Right To Life, Liberty And Security Of The Person Engaged
l30.Section 7 of the Charter protects the fundamental rights of life, liberty, and security of the person. It
provides:
Everyone has the right to life liberty and security of the person and the right not to be deprived thereof except in accordance
with the principles of fundamentaljustice.
1

3

1.

Like all fundam ental Charter rights, s. 7 must be interpreted generously and purposively.326 In order

to establish a violation of s. 7, the claimants must demonstrate on the balance of probabilities that: (1) the
impugned provisions interfere with their right to life, liberty or security of the person; and (2) that this
interference is not in accordance with the principles of fundamental justice.327 Both thresholds are met in

this case.
132.,S. 7 interests engaged. CSC's impugned restrictions on SIE directly engage the claimants' life,

liberry and security of the person. A law engages a s. 7 interest where there is a "sufficient causal

326

Re B.C. Motor Vehicle Acf, [1985] 2 S.C.R. 486 [BC Motor Vehiclel. The scope of protection and content of s. 7 must
also be informed by the principles of equality enshrined under s. 15 of the Charter. New Brunswick (Minister of Health and
Community Servrces) v. G.J., [1999]3 SCR 46, para 112; lnglis, para 375

327

Carter v. Canada, 2015 , para.55; Canada (Attorney General) v. Bedford, 2013 SCC 72
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connection" between the impugned provisions and the interests harmed.328 This standard does not require
that the impugned law "be the only or dominant cause of the prejudice suffered by the claimant, and is
satisfied by a reasonable inference, drawn on a balance of probabilities."32e

l33.Restrictions on access to health csre engage s. 7.lt is well-established that where a law creates a
risk to health by preventing access to health care, the s. 7 interests of the claimants are engaged.
Government restrictions on access to health care have been found to constitute deprivations of the right to

life, liberty and security of the person on numerous occasions:
a. Insitez The SCC found that "the denial of access to the health seryices" at a safe injection facility
in the Downtown Eastside of Vancouver violated the life and security of the person interests of
people who inject drugs as it prevented them from accessing "the lifesaving and health-protecting
services offered" at the facility, which included access to SIE.330
b. R. v. Morgentaler: The SCC found that Criminal Code restrictions on access to therapeutic
abortions which made them "practically unavailable" to many women violated their right to
security of the person.33l The restrictions on access, vague standards of eligibility and delays in
treatment increased the risk to women's health.

c. Chaoulli

v. Quebec (AG): The SCC found that the prohibition on private health insurance
constituted a deprivation of life and security of the person in the context of excessive wait times in
Quebec's public health care system, as it resulted in a lack of access to timely health care.332
Though the case was ultimately decided under the Quebec Charter, the concurring judgments
found that the government violated s. 7 by imposing exclusivity of public health care and failing to
provide public health care of a reasonable standard, within a reasonable time.

d. Carter

v. Canada: The SCC found that the prohibition on access to medically-assisted dying
violated the right to life, liberty and security of the person.333

e. R. v. Smith: The SCC found prohibitions that prevented patients from accessing medical
marijuana in oral or topical treatment form violated their liberty and security of the person. This
was so, even though patients were allowed to use another form of marijuana (dried marijuana).
The mere fact that the more effective treatment (oral and topical marijuana) was not available to
patients was sufficient to ground a violation of s. 7.334
328
32e

B
B

edford, paras
edford, paras

7 5-7 6
7 5 -7

330

Insite,paragl-93

33r

R. y. Morgentaler,

6

[988]

p. 59 per Dickson CJ and pp. 105-06 per Beetz

CJ and Major J, para l9l &200 per Binnie and
LeBel JJ. As Deschamps J. offered no opinion on the issue of whether principles of fundamental justice had been breached, the
court's true majority rested on the Quebec Charter not s.7 of Canadian Charterl
332

Chaoulli, para. 38, 43, 50 per Deschamps J., para.l 18-19,123 per Mclachlin

333

Carter, [2015] I SCR 33 I
R. v. smith,[201512 scR 602, para tB

334
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f, tR. v. Psrker:

The ONCA found prohibitions against possession of marijuana in circumstances
where the claimant required access as a matter of medical need (to treat epileptic seizures) violated
his s. 7 liberty and security of the person interests, as it threatened his health: "deprivation by
means of a criminal sanction of access to medication reasonably required for the treatment of a
medical condition that threatens life or health constitutes a deprivation of security of the

person".335

g. R.

v.

Hitzig: The ONCA found that the "stringent conditions" placed on accessing marijuana

(through a medical exemption to the prohibition on its possession) violated the s. 7 liberty and
security of the person interests of people with the medical need to use marijuana to treat symptoms
of serious medical conditions.336

l34.Life

ancl security of the person: bodily

integrity. Consistent with the above jurisprudence, the

impugned restrictions on SIE engage the life and security of the person interests of prisoners. The right to
security of the person is engaged where a law creates a risk to health by preventing access to health
care.337

As stated by the SCC in Insite, "[w]here the law creates a risk not just to the health but also to the

lives of the claimants, the deprivation is even clearer.r:338 16" right to life is engaged where a government
measure imposes an increased risk of death on a person, either directly or indirectly.33e

l35.Prohibition engages s.
as

Z.

With respect to the prohibition on SIE in effect in all but a few institutions,

well as for those individuals who applied to the PNEP but were denied, the interference with the life

and security of the person interests is on all fours with the SCC's findings in Insite.In that case, the Court

found that the legislative prohibition against the possession of controlled substances violated the s.7 rights

of people who inject drugs, as it prevented them from accessing "lifesaving and health-protecting
services"

-

which included access to SIE - at a safe injection facility in the Downtown Eastside of

Vancouver.34o The facility provided a safe environment for people who inject drugs to access to SIE and

335

R v. Parker, 2000 Carswell Ont. 2627 (C.A.), para 97 (see paras 77 -96)
R v. Hitzig,2003 CarswellOnt 3795, para2,82,86-97
331
Insite, para 93. Such a law need not be a criminal prohibition: see Chaoulli.

336

338
Insite,parag3 (accesstopotentiallylifesavingmedical care,includingSlE); seealso Morgentaler,paraT8,g6-g8perBeetzJ.and
p. 56-57 per Dickson CJC para 27-28,33(access to therapeutic abortions); Chaoulli, para 38, 43 per Deschamps J, para. 123-24 per
Mclachlin CJ and Major, para. 191,200 per Binnie and LeBel) (access to timely health care) Carter (access to physician-assisted
dying), para.65-66.
33e
Carter, para 62
3ao

Insite, para 93. Specifically, the Minister's refusal to exempt the facility from the prohibition violated s. 7.

7l
health care staff. The facility successfully reduced the sharing of injection equipment and was recognized
as "an effective response to the catastrophic spread

of infectious diseases such as HIV/AIDS and hepatitis

C, and the high rate of deaths from drug overdoses" in that area.34t A unanimous Court found that the

prohibition directly engaged the s.7 interests of Insite clients by prohibiting their possession of drugs on

facility premises, thereby interfering with their

access to the lifesaving health service.

|36.PNEP engages s. 7. With respect to the 6 institutions in which the PNEP restricts access to SIE, the
interference with security of the person is analogous to the SCC's findings in Morgentaler.Inthat case,
the Court found that restrictions placed on access to therapeutic ("legal") abortions and the delay caused
by the mandatory approval process violated a woman's right to security of the person. These restrictions
created barriers to legal abortions such that for some women the procedure was "practically
unavailable".342 Faced with restricted access to legal abortions, many women were forced to undergo

"illegal" abortions under threat of criminal sanction. Beetz J found that security of the person "must
include a right of access to medical treatment for a condition representing a danger to life or health,

without fear of criminal sanction."343 He went on to note that if a legislative provision "forces" an
individual "whose life or health is in danger to choose between, on the one hand, the commission of
crime to obtain

ffictive

a

and timely medical treatment and, on the other hand, inadequate treatment or no

treatment at all", that person's right to security of the person has been violated.3aa Dickson CJ likewise

found that the delays in obtaining legal abortions caused by the mandatory procedures involved "a clear

risk of damage to the physical well-being of woman"

as

well

as to

their "psychological integrity", both

elements of security of the person.345

l37.SIE is essential heulth care, There can be no dispute that SIE is essential health

3at
3a2

Insite,paral

Morgentaler,
Morgentaler,
3aa
Morgentaler,
3as
Morgentaler,
3a3

p 72 per Dickson CJ.
8l per Beetz J
8l [Emph. added.]
p. 59-60

p.
p.

care that protects
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against serious infections (eg., HIV, HCV and abscess-related infections), overdoses, and ultimately saves
lives. The SCC in Insite held that the harm reduction services provided by the safe injection facility,

including access to SIE, constitute "lifesaving and preventive" health care for people who inject drugs.3a6
The Applicants' comprehensive expert evidence from experienced and independent medical experts in the

fields of infectious disease, public health and addiction medicine, as well as nursing, supports the same
conclusion here: access to SIE is an essential harm reduction measure and essential health care for CSC
prisoners. (This fact is implicitly conceded by the government, as evidenced by its introduction of the
PNEP.) The expert evidence establishes that effective access to SIE in accordance with professionally
accepted standards

will protect people who inject drugs in CSC prisons from these serious

harms to

health. This evidence is reinforced by the international medical and scientific literature, and by

authoritative national and international recommendations which the government has ignored and
continues to ignore for over 20 years.

I3S.Impugned restrictions create serious health

ru3l<s.

The evidence also clearly establishes that the

impugned restrictions on SIE create serious risks to the health and lives of prisoners. The impugned

restrictions deter, deny, delay and otherwise seriously restrict prisoners from accessing SIE, contrary to
professionally accepted standards. As in Morgentaler, prisoners whose life and health are in danger are
denied "effective and timely medical treatment" in the form of SIE. Unlike in Morgentaler, prisoners
faced with "inadequate or no" access to SIE do not have the option of "illegally" securing the "effective
and

timely" health care they need - SIE - because of the controlled prison environment. Given the

scarcity of injection equipment, they must instead re-use and share needles with others in the context

of

high prevalence of HIV and HCV. The serious risks of harm presented by IDU in CSC prisons include

HIV and HCV transmission,

abscesses and related bacterial infections, and overdoses. These harms bring

Insite, para. l, 13-15, l7 and 93. The Court noted that people who inject drugs at Insite "are provided with clean iniection
equipment which is the only equipment that can be used at the site (para. l7). [Emphasis added]
3a6

-a

IJ

with them significant and undeniable, physical and psychological, human suffering. The serious nature of
these harms are comparable to the health risks at issue in Insite, Morgentaler, Chaoulli, Smith and Parker,

139.CSC prisoners who inject drugs are especially vulnerable to these risks of harms as compared to
people who inject drugs in the community for the following reasons:

a. IDU in prisons particularly dangerous: While prisoners may inject

less frequently, each
injection is more dangerous because of the large sharing networks among prisoners (given the
scarcity of injecting equipment) and the high prevalence of HIV and HCV in prison (especially
among people who inject drugs) both of which increase the probability of spreading blood borne
viruses in this setting. Moreover, there are higher abscesses and related infections because of the
scarcity of injection equipment and inevitable dullness of shared needles.

b. Lack of control of

access to health care and limited treatment: In contrast to the claimants in
Insite, Morgentaler, Chaoulli, Smith and Parker, CSC prisoners who inject drugs are uniquely
vulnerable by reason of their incarceration and the corresponding control exercised by CSC over
their access to health care.347 No amount of money, or any other resource, can enable them to
access the health care prohibited or severely restricted by CSC. For example, drug dependence
treatment, including counselling and OAT, is limited in CSC prisons.

c. High prevalence of drug dependence: IDU in prison is often

the product of addiction. It is an
involuntary, compulsive behaviour that leads to uncontrollable drug use and related risk
behaviours, including sharing drug injection equipment.348 Even prisoners such as Mr. Simons,
who resort to IDU in prison in the face of inadequate treatment for unbearable physical pain, must
fairly be considered to be compromised in their ability to choose not to inject.

d. Discredited bleach program: CSC's persistent reliance upon bleach, without access to SIE, as
the sole harm reduction measure to protect prisoners who inject drugs from HIV transmission and
other infectious diseases may in fact leave prisoners more vulnerable to harm.
140. Whether

in the form of an absolute prohibition (as per Insite) or restricted access (as per

Morgentaler) the impugned provisions interfere with the life and security of the person of prisoners by
imposing significant barriers to SIE

-

essential preventive and lifesaving health care

their health and lives at grave risk of harm.3ae

with bodily integrity constitutes

347

a

4r

found in Insite and Morgentaler, such state interference

deprivation of the security of the person. Furthermore, as in Insite,

Drennan v. Canada,2008 FC 10, para 4l(re uniquely vulnerable situation of prisoners)
Wolff Aff. (lune7/17),para6, Applicants' Reply Record (3'd), T4
3ae
Insite, paras 86-9 I
3a8

- thereby putting
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Carter and Chaoulli,therc is no doubt that the right to life of prisoners who inject drugs is engaged given
the potentially life-threatening risk to health posed by the restricted access to SIE, including

HIV, HCV,

abscesses and related infections, and overdose.

l4l.Liberty and security of

the person: uutonomy in medical decision-making. While

"liberty" and

"security of the person" are distinct elements of s.7, in cases engaging patient autonomy in medical
decision-making (Insite, Chaoulli, Carter and Smith), the SCC has addressed them together:
Underlying both of these rights is a concern for the protection of individual autonomy and dignity. Liberty protects
"the right to make fundamental personal choices free from state interference"... . Security of the person
encompasses'oa notion of personal autonomy involving . . . control over one's bodily integrity free from state
interference" ... and it is engaged by state interference with an individual's physical or psychological integrity,
including any state action that causes physical or serious psychological suffering . . . . While [they] are distinct
interests, ... they may be considered together.3so

l42.Both interests are in issue here, as the impugned restrictions on SIE engage the prisoner's autonomy
and dignity in important decision-making affecting their health. CSC informs prisoners that only SIE is

"safe" to avoid serious risks to their health, yet the impugned prohibition in effect in most prisons
prevents those prisoners from accessing the means by which they could act on that knowledge in their
medical decision-making. Moreover, in the few prisons that have PNEP the impugned provisions impose
barriers to SIE such that it is "practically unavailable" for many if not most prisoners who need it.
Prisoners, in other words, are unable to make fundamental personal choices with respect to their health
and bodily integrity.3s

I

l43.CSC prisoners with addiction are rendered even more vulnerable by the compulsive nature of their
drug use that is an inherent feature of their condition. The impugned provisions force prisoners who have
a drug dependence to re-use and share injection equipment that places them at significant risk of the

serious harms to health and life. Assuming they are even able to access bleach, they may attempt to clean

3s0

Carter, para 64 [Emph. added; citations omitted.]
Given the lack of effective access to SIE, some prisoners choose to delay curative HCV treatment until they are out of prison and
can access SIE to avoid reinfection: see para 106 above.
35r
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that equipment, which is an inadequate harm reduction measure on its own and may provide a false sense

of security. It not only fails to meet accepted standards of medical practice, but may even increase the risk
posed to prisoners. Thus, the case for infringement is particularly compelling where the strictly controlled
nature of the prison environment is such that the impugned restrictions on SIE create "an obstacle that is

practically insurmountu6l.::.3s2 Unlike the claimant s in Chaoutli and Morgentaler, the claimants cannot
travel or spend money to secure the essential health care they acutely need.
144.The state interference is especially cruel because the life experiences of many prisoners are such that
the health care they receive in prison represents their first sustained exposure ever to health professionals

seeking to understand and care for them.3s3 As recognizedby the SCC in Insite,35a the importance

delivering health care at this "teachable moment"

-

of

care that meets these individuals where they are, in

the context of their actual lived experiences and needs

-

cannot be overstated in terms of its potential for

positive, long-term health impacts for the individual and the community. Conversely, delivering a mixed
message

-

educating prisoners to use SIE while denying them the means to do so - serves only to

reinforce unsafe behaviours that place them and others (prisoners, staff and members of the broader
community when prisoners are released) at unnecessary risk of serious harms.

l45.Liberty: penal consequences.It is well-established that "[a]ny offence that includes incarceration in
the range of possible sanctions engages liberty" under s. 7.3s5 The liberry interests of CSC prisoners who

inject drugs are engaged because the impugned provisions expose them to the possibility of
imprisonment.3s6 Similarly, the liberty interests of visitors (e.g., consultant physicians and communitybased service providers such as PASAN) who may be able and

3s2

willing to deliver SIE to prisoners are also

Chaoulli, para 55 per Deschamps J.
Farley Aff. (Nov. 3ll4),paras65-69, ASR, V.3, T4; Wolff Aff. (Feb. 20/15),paras69-72,ASR, V.5, T7; Doltu Aff (June 6/19),
para 83-84, APR V2 T7
353

Insite, supra, paras 19, l3l
Smith, para 17
3s6
CCRA, ss. 44 and 45; tnsite, para 90
3sa
3ss
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engaged, as was the case in Insite, Carter and Morgenteler.3sT These people, too, are vulnerable to

prosecution and liable on conviction to imprisonment for up to 6 months.

B. Deprivations Not In Accordance With Principles Of Fundamental Justice
l46.The deprivations of the claimants'life, liberty and security of the person interests are not in
accordance with the principles of fundamental justice. These principles "set out the minimum

requirements that a law that negatively impacts on a person's life, liberty, or security of the person must
meet".358 They are about the basic values of our justice system and include both procedural and

substantive fairness.

3

5e

147.Three principles have "emerged as central" in the SCC's jurisprudence: "laws that impinge on life,

liberty or security of the person must not be arbitrary, overbroad, or have consequences that are grossly
disproportionate to their object".360

l48.The analysis is not quantitative (how many people are negatively impacted); rather, it is qualitative:
"An arbitrary, overbroad or grossly disproportionate impact on one person suffices to establish a breach
of s.7".361

l49.Object of impugned provisions. In order to determine whether a law's limit on the s. 7 interests is
arbitrary, overbroad, or grossly disproportionate, the court must first identify the law's object.362 The
focus of the analysis is on the objective, precisely defined and not overstated, of the infringing measure
itself.363 The analysis at this stage is

not about "competing social interests or public benefits conferred by

the impugned law", which are to be addressed under s.

351

Insite, para 90; Carter, para 69
Bedford,parag4
35e
Carter,para. 8 I ; Bedford, para. 96
3s8

360

Carter, para72.
Bedford, paras 123, 127
362
C arter, para 7 3; Bedford, para 123
363
Carter, paras 74-78
3@
Carter, para79, see also paras 80-82
36t

1.36a

It follows that the claimant is not required to
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show that the violation of the principles of fundamental justice overrides or outweighs "a valid state or
communal interest" in the circumstances.365

l50.The Applicants submit that the impugned provisions have three objectives: (l) the protection of
prisoners'health and safety; (2) the maintenance of institutional security (which includes staff safety);
and (3) the protection of public health and safety.366 po. the reasons that follow, the impugned restrictions

on SIE deprive prisoners of their s. 7 interests in a manner that is arbitrary, overbroad and grossly
disproportionate to these legislative objects. This is true whether in the form of the absolute prohibition in

effect in all but 6 prisons or in the form of the PNEP restrictions.

l5l.Arbitrariness. A law is considered arbitrary under
between the object of the law and the

s. 7 where "there is no rational connection

limit it imposes on life, liberty or security of the person".367 It

"requires not only a theoretical connection between the limit and the legislative goal, but areal
connection on the facts".368 Where, as here, an "individual's very life may be at stake, the reasonable
person would expect a clear connection, in theory and in fact, between the measure that puts life at risk
and the legislative goals".36e

152.The impugned restrictions on SIE are arbitrary as they bear no relation to the objects of the impugned

provisions. The evidentiary record before the court on this point is comprehensive and compelling. It
demonstrates on the balance of probabilities that failing to provide access to SIE in accordance

with

professionally accepted standards in prisons: (1)jeopardizes rather than protects prisoners' health and
safety; (2) results in a prison environment that is more dangerous for CSC staff (not less); and (3)
jeopardizes rather than protects public health and safety when prisoners are released into the community.

36s

Carter, para 80, quoting T. J. Singleton, "The Principles of Fundamental Justice, Societal Interests and Section I of the Charter"
(1995), 74 Can. Bar Rev. 446, at p. 449
366
Fabiano Aff. Paras 7,25,42; Fabiano Cx Q.77-100, Rx Q.104; Pyke Aff., paras 2,4,20;andCCRA, ss.3,38;
361
Carter, para 83; Bedford, paras 108, I I I
368
Chaoulli, para. l3l per Mclachlin CJ
36e
Chaoulli, para. l3l per Mclachlin CJ
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Far from protecting the health and safety of prisoners, prison staff, and the public more generally, the
impugned provisions directly undermine these objects by deterring, denying, delaying, and severely

restricting access to essential health care that is a recognized preventative public health measure.
Moreover, the evidence establishes that providing access to SIE in accordance with professionally
accepted standards

-

confidentially through Health Services, without the involvement of security staff

-

would achieve all three of the government's objectives.
153.With respect to the prohibition in place in all but a few prisons, the very existence of the PNEP at
other prisons demonstrates that an absolute prohibition on SIE is arbitrary. With respect to the PNEP
restrictions themselves, like in Morgentaler, they create arbitrary barriers to accessing SIE which
undermine the objects of the impugned provisions.
154.In Morgentaler,the arbitrary barriers to therapeutic abortions included: (1) accreditation and
approval requirements which disqualified approximately 80% of public hospitals from providing
abortions; (2) a requirement that women seeking an abortion first obtain approval from a hospital
committee composed of a minimum of three physicians; (3) the absence of "any clear legal standard" to
be applied by the hospital committee in determining

eligibility, such that it was "not typically possible for

women to know in advance what standard of health will be applied"; and (4) the delay inherent in the
mandatory approval process.370 BeetzJ found the restrictions to be "manifestly unfair" as they were
"unnecessary in respect of Parliament's objectives in establishing the administrative structure and ... they
result in additional risl<s to the health of pregnant women".37l Dickson CJ similarly found that the
restrictions were contrary to the principle of fundamental justice that a defence to a criminal charge

37o

37t

Morgentaler, p 64-69 per Dickson CJ
Morgentaler, p 82 per Beetz J [Emph. added.]
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"should not be illusory or so difficult to attain as to be practically i11usory".372 As stated by Dickson g;'373
lTlhe system regulating access to therapeutic abortions... contains so many potential barriers to its own operation
that the defence it creates will in many circumstances be practically unavailable to women who would prima facie
qualify for the defence, or at least would force

such women to travel great distances at substantial expense and
inconvenience in orderto benefit from a defence that is held out to be generally available.

155.The PNEP's restdctions on access to SIE are contrary to professionally accepted standards and
contain such serious procedural flaws and barriers to participation that SIE is so difficult to attain as to be

"practically illusory". The restrictions that are neither necessary nor accord with professionally accepted
standards include

(1) The lack of participant confidentiality and involvement security staff in the administration of the
health program, which act as a significant deterrent to prisoners applying to the program. These
include:
(a) making security (the warden) the decision-maker for access to essential health care, which
turns what should be a confidential health service into a security issue and gives paramountcy to
the warden's assessment as opposed to the clinical judgment of medical staff; and
(b) individualized monitoring by security staff in the form of the requirement for the prisoner to
produce the kit on demand and the twice daily kit inspections which "out" participants as
"injection drug users" to security staffand prisoners;
(2) The vague and overly restrictive TRA standard of eligibility. The TRA standard requires the
warden to assess whether the prisoner's participation would amount to an "unmanageable risk in the
institution" and deems ineligible prisoners who can safely participate in the program; and

(3) The unnecessary limit of one kit per prisoner together and limited times for kit exchange.
l56.These barriers have meant that few prisoners have applied to participate in the program and for the
few who have applied, merely

57%o were

approved and only after significant delay which further put their

health at risk. Moreover, the arbitrary limit of one kit per person and limited times for kit exchange do not
meet many of the prisoners'needs. The evidence establishes that the nature of drug dependence, including

its compulsive and stigmatized nature, is such that effective (i.e., easy and confidential access) is

372

Morgentaler,pT0 &72per Dickson CJ; see also Parker,para. 174 (where the availability of the exemption from the prohibition
on marijuana was "illusory"). See also Hitzig.
373
Morgentaler,pT2 per Dickson CJ [Emph. added.]
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required.

l57.Ultimately, the cumulative effects of these arbitrary barriers is to unnecessarily deter, deny, delay,
and severely restrict access to SIE, thereby promoting continued needle sharing among prisoners and the
associated harms. Thus, the benefits of improved health and safety of prisoners, prison staff, and the

public that are derived from an effective program are negated. The impugned PNEP restrictions on SIE do
not contribute to the provisions' objectives, but rather undermine them.

l5S.Overbreadth.In the alternative that the impugned provisions are not arbitrary in all cases, they are
still overbroad. The overbreadth inquiry recognizes that while a law may further its objective in some
cases,

it overreaches in others. A law that is overbroad captures some conduct - and denies the rights of

some individuals

-

in a way that bears no relation to its objective.3Ta These principles are reflected in the

CCRA itself and the Mandela Rules: restrictions imposed upon prisoners and derogations from their rights
must limited to only what is necessary and proportionate.3Ts

l59.The Applicants submit that the impugned restrictions on SIE are overbroad
access for prisoners:

(l)

as they prevent

effective

who need this essential health care which protects against serious infections,

overdoses and potentially saves lives; (2) whose access to SIE would not compromise the security of the

prison, but rather would promote the health and safety of prisoners and prison staff alike; and (3) whose
access to SIE would promote public health more generally. Thus, the impugned measures overly restrict
access to SIE by preventing people from accessing SIE even where such access is consistent with the

objectives.

l60.The evidence clearly establishes the importance of universal access. Only in the of circumstances
should a prisoner be denied access to SIE.376 In short, the limits on prisoner's rights are overbroad as they

374
37s
376

ll3, ll7 Carter, para. 85
CCRA, ss.3(c) and (d); Mandela Rules, 3 and 5, Schedule B to Applicants' Factum, Tab 6
See para73 above and IJNODC Guidelines.
Bedford, paras 109, l12,
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bear no relation to the laws' objectives in many

if not most circumstances.

l6l.Gross disproportionality. Finally, the impugned measures violate the principle of fundamental justice
against "gross disproportionality". As stated by the SCC in Carter:371
The inquiry into gross disproportionality compares the law's purpose, "taken at face value", with its negative
effects on the rights of the claimant, and asks if this impact is completely out of sync with the object of the law."

162.

As with the other principles of fundamental justice, the inquiry into gross disproportionality does not

consider the beneficial effects of the measure on society, but rather, measures the negative effects on the

individual against the purpose of the measure.378 Furthermore, gross disproportionality "is not concemed
about the number of people who experience grossly disproportionate effects; a grossly disproportionate

effect on one person is sufficient to violate the norm."37e

l63.The impugned measures impact the claimants' life, liberty and security of the person in

a manner that

is grossly disproportionate to their objectives. In Insite, the SCC found that "the effect of denying health
services and increasing the risk of death and disease of injection drug users was grossly disproportionate

to the objectives of drug possession laws, namely public health and safety.tt380 Lip. in Insite, the effects of
the impugned restrictions on SIE on prisoners are severe: they put the health and lives of prisoners at
grave risk of harm as the lack of access to SIE in accordance with professionally accepted standards
means that prisoners are forced to re-use and share needles under dangerous circumstances, including in

large sharing networks with high HIV and HCV prevalence rates. In contrast, the insubstantial and
speculative nature of the government's evidence in support of the objectives of the impugned measures

minimize their importance. Considered together with the CSC's position in Schmaul that widespread
prisoner access to razors in the context of basic institutional controls presents no meaningful risk of harm

317

Carter, para. 89 [Emph. added.]

l2l

378

Carter, para 89; Bedford,para

37e

Bedford,paral22

380

Bedford, para 104, citinglnsite, para 133
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to CSC staff, it is clear that the severe effects of the impugned measures on the claimants is grossly
disproportionate to the objects.38

(4)

t

Impugned Provisions Violate Section 15 Of Cftarler

l64.The govemment's failure to provide effective access to SIE in accordance with professionally
accepted standards for people who use drugs in prisons violates their equality rights under s. 15 of the

Charter. The section l5 claim advanced in this case requires an interpretation and application of the
equality rights guarantee to persons with multiple and intersecting characteristics, including disability
(drug dependence), sex (women), and race (Indigeneity), which constitute prohibited grounds

of

discrimination under s. l5 of the Charter

A. Section 15: Principles Of Interpretation
1

65. Section

1

5 of the Charter guarantees the right to equal protection and benefit of the law:

Every individual is equal before and under the law and has the right to the equal protection and equal benefit of
the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin,
colour, religion, sex, age or mental or physical disability.

166.

Like all Charter rights, the right to equality under s. 15 requires a generous and purposive

interpretation "in order to permit the full realization of the provision's strong remedial purpose".382 The
remedial pu{poses of s. 15 include preventing and remedying "discrimination against particular groups

suffering social, political and legal disadvantage in society", and promoting a "society in which all are
secure in the knowledge that they are recognized at law as human beings equally deserving of concern,
respect and consideration".3s3

167.Since its early jurisprudence, the SCC has adopted a contextualized approach to s. 15, an approach

which seeks to promote the substantive,

38t

as opposed

to merely formal, equality of historically

Bedford, para 122' Schmahl c. Cqnada (Conectional Service),20 I 7 LNOHST I , para 89 (see also paras 44-63).
382 Eldridge v. British Columbia (Attorney General),1199713 SCR 624 f" Eldridge"f, para. 53.
383 Eldridge, para. 54; R. v. Kapp, [2008] 2 SCR 483 l" Kapp"l, para. l5; Andrews v. Law Society of British Columbia, para.
17 lf" Andrews"f; Lqw v. Canada, [l 999] I SCR 497 f" Law"l, paras. 42-43, 47, 51.
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disadvantaged groups in society.38a Substantive equality recognizes that identical treatment

of

disadvantaged groups may reinforce or perpetuate inequality, and that differential treatment may be

required in order to achieve true equality for such groups. Section 15 thus imposes a duty on government

to ensure that it formulates and applies laws in a manner that takes into account the differential impacts of
those laws on different groups in society and to ensure that those laws do not exacerbate pre-existing
disadvantage.3s5 As stated by Justice Abella

in Quebec v A.,

"fiff

the state conduct widens the gap

between the historically disadvantaged group and the rest of society rather than narrowing it, then

it is

discriminatory."386

l68.The Court has focussed the s. 15(1) analysis on two inquiries:

(l)

Does the law, in purpose or effect,

create a distinction based on an enumerated or analogous ground?; and (2) Does the distinction's effect on

the individual or group perpetuate disadvantage?387

l6g.Discriminatory intent on the part of govemment is not required.388 Rather, the focus is on the
circumstonces of the claimant group and "the negative impact of the law on them".38e The analysis is

flexible, contextual and not to be pursued in

a mechanical or

formulaic way.3eO While evidence of

"prejudice" or "stereotyping" may support a finding that an impugned measure is substantively
discriminatory, neither is a requisite element of the s. 15 test.3el Care must be taken not to overlook the
many "other ways in which individuals and groups, that have suffered serious and long-standing
disadvantage, can be discriminated against", including cases "that do not involve either overt prejudice or

384Andrews,para.26 &34; Eldridge,para.6l,73 &77;I(ithlerv. Canada, [20] l] I SCR396, para.39-40.
385Andrews, at 174; Brooks v. Canqda Sde.ay Ltd.,11989) I SCR l2l9 at 1238; Eldridge, para. 64.
386Quebec(AG) v. A., [2013] I SCR6l, para.332f"Quebecv. A"l.
387 Quebec v. A, para. 324-331; Kapp, para. l7-25; Kahkewistahaw First Nation v. Tqypotat, [2015] 2SCR 548, para. 16-21
f"Taypotat"f .
388Eldridge, supra, para. 62; Quebec v. A., para.333. As stated by Professor Sheila Mclntyre, "lf a law is rationally tailored to meet
well-intentioned objectives, but it reinforces pre-existing disadvantage, stereotyping, marginalization or second-class citizenship, it
should be found prima facie discriminatory." S. Mclntyre, "Deference and Dominance" in Diminishing Returns: Inequality and the
Canadian Charter of Rights and Freedoms, eds. S. Mclntyre & S. Rodgers (LexisNexis Canada: Markham ON,2006), p. 104-105.
389 llt it h ler, para. 37 .
390 Withler, para. 37 -38, 66.
391 Quebec v. A, para. 325.
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false stereotyping, but do involve oppression or unfair dominance of one group by another, or involve a
denial to one group of goods that seem basic or necessary for full participation in Canadian society".3e2

Ultimately, "there is only one question: Does the challenged law violate the norm of substantive equality
in s. 15(a) of the Charter?".3e3

l70.To determine if

a government

law violates the norm of substantive equality, "the matter must be

considered in the full context of the case, including the law' s real impact on the claimants and members

of the group to which they belong", taking into accountthe social, political, economic and historical

factors concerning the group."3e4 Relevant contextual considerations may include whether the law
perpetuates disadvantage by, for example:

(l)

imposing a burden on or withholding a benefit from a

vulnerable group suffering from pre-existing disadvantage; (2) failing to correspond to a disadvantaged
group's actual needs, capacities or circumstances; or (3) undermining a group's significant right or
interest.3es The contextual factors that may assist in the s. 15 analysis are not closed and

"will vary with

the nature of the case".3e6

B. Statutory Context: Duty To Provide AII Prisoners With Essential Health Care
I 7 1 . As

a

detailed above, consistent with Canada's international human rights obligations , the CCRA places

duty on government to protect the health of a// prisoners, as their health, bodily integrity and well-being

are

wholly dependent upon the actions of the state.3e7 Section 86 of the CCRA imposes a statutory duty on

CSC to provide all prisoners with "essential health care" in accordance with "professionally accepted
standards".3es This duty is mandatory and unqualified. (In contrast, CSC merely has a duty to provide

392 S. Moreau, "R. v. Kapp:New Directions for Section 15" (2008-2009),40 Ottawa L. Rev. 283,a|p.292, cited with approval in
Quebecv. A,para.325.
393 Que b e c v. A, para. 3 25 ; see also I( i t h I e r, para. 2.
3941{ilhler,para.2,39;Andrews, at 165; Law,para.59-61; R. v. Turpin,
395Kapp, supra, paras. 23-24; Law, para. 63-71,74: Ilithler, para. 38

396llithler, para. 66; Quebec

[989] I

SCR 1296 atl33l-32 [Emph added]

v. A., para.325-33 (per Abella J.), para. 418 (per Mclachlin CJ)
397CCRA, ss.4(d),85-87;CCRR, s. 83(l) &(2)(c); Health Services CD 800; Drennanv. Canadq 2008 FC 10, para4l
398CCRA, s. 86(l)(a) & (2). See also Health Services CD 800, s. 2(a).
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prisoners with"reasonable access to non-essential health care".)3ee Essential health care under s. 86 has
been interpreted broadly to include such things as sex reassignment surgery for transgender prisoners and
access to a specialist in gastroenterology for a prisoner suffering from cirrhosis of the liver.a0o As detailed

above, SIE is essential health care that is recognized across Canada as an accepted standard ofpractice

of

public health and infectious disease control, is available to prisoners in other contexts, and to which all
other individuals outside of prisons have access in Canada.aol

l72.Notably,

as part

of its duty to provide "essential health care" that "conformfs] to professionally

accepted standards", CSC currently provides prisoners with condoms, dental dams, bleach, and sterile
razors to protect against sexually transmitted and blood-borne infections. CSC has even provided SIE to

prisoners who require it for treatment of HCV, diabetes and other illnesses, in recognition of the need to
protect them from blood borne infectious diseases.ao2 Moreover, the CD-800 on Heqlth Services makes
clear that CSC must "ensure that... approved infection control and harm reduction items" are "provided"
and that "[t]hese items

will

be discreetly access.ible to inmates at a minimum of three locations in CSC

institutions" so that no prisoner "is required to make

a request

to a staff member".403

l73.Section 4(g) of the CCRA imposes a duty on CSC to ensure its "policies, programs and practices",
including with respect to health care, "respect gender, ethnic, cultural and linguistic differences and are
responsive to the special needs of women, aboriginal peoples, persons requiring mental health care and
other groups".404 As stated by the SCC in a case relating to an Indigenous prisoner's challenge to a CSC
practice, the provision "can only be understood as direction from Parliament to the CSC to advance
substantive equality in correctional outcomes for, among others,Indigenous offenders", including "by

399CCRA, s.86(lXb)
400 Canada (AG) v. Canada (CHRC), [2003] FCJ No. l17,para.49-52; Lqvoie v. Canada,2002FCT 220.
401 See, eg. ,para.47 et seq. above; Elliott Aff. (Sept. l8/12),para.2l &27, AR v. l, T3, p.72-74,79.
402Farley Aff. (Nov. 3ll4),para.44 & 46, ASR v. 3,T4,p. 1020-1021.
403Health Services CD 800, s. 3(0. [Emph. added.]

404CCM, s.4(g).
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respecting the unique needs of equity-seeking groups".40s

l74.The principle of equivalence at international law, and as reflected in s.4(d) of the CCRA,requires
CSC to provide prisoners with access to essential health care that is equivalent to that which is available

in the broader community.a06 Put simply, prisoners are entitled to a standard of health care equivalent to
that available outside of prisons, including preventive measures comparable to those available in the
general community, such as harm reduction measures to protect against infectious diseases. As
recognized at international law, including the UN Committee responsible for monitoring states'
compliance withCEDAW,this includes "implementing prison-based needle and syringe programme" in
accordance with professionally accepted standards.aoT

C. Differential Treatment Based On Enumerated Grounds Of Disability, Sex, Race

l75.The first question asks whether the law creates a distinction, either in purpose or effect, based on an
enumerated or analogous ground.

A distinction is evident where the claimant "is denied a benefit that

others are granted or carries a burden that others do not, by reason ofa personal characteristic that falls

within the enumerated or analogous grounds of s. l5(1)".408
176.The impugned provisions have the effect of creating a distinction based on the intersecting grounds

of disability, sex and race, all enumerated grounds under s. 15(l). Most people who inject drugs in prisons
have a disability in the form of a drug dependence.

A disproportionate number of them

are women and

Indigenous. This case requires the Court to pay careful attention to the unique circumstances of, and
systemic and compounding disadvantages experienced by, incarcerated people who inject drugs on the
intersecting grounds of disability, sex and race.

405Ewert v. Canada, [2018] 2 SCR 165, para. 53, 55.
406 WHO, Cuidelines on HIV and AIDS in Prisons (1993), Jurgens Aff. (Jan 20,2015), AR v. 7, T 10, Ex. E, p. 1958.
407 Committee on the Elimination of Discrimination Against Women, Concluding observations on the combined eighth and ninth
periodic reports of Canada, UN Doc. CEDAWC/CAN/CO/8-9 (25 November 2016), atpara4g(c). See also WHO, Priority
Interventions (2009), Jurgens Aff. (Jan. 20,2015), AR v. 7, Tl0, Ex. 1,p.2012.
408IAithler, para.62.
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l77.lt

is well-established that disability in human rights law and under the Charter is broadly defined and

includes drug dependence.a0e The Canadian Human Rights

lcl

expressly defines disability as including a

"previous or existing dependence on alcohol or drug".4l0 The SCC tn Insite defined addiction as "an

illness, characterized by a loss of control over the need to consume the substance to which the addiction
relates".4ll

l78.It is clear that "prisons

are home to many people

with drug addictions't.al2 16. neuro-chemical effects

of the addictive substances make abstaining from IDU while in prison not an option for many prisoners,
"even in the face of danger of HIV or HCV infection".al3The majority of people who inject drugs in
prison have dependence. Some depend on drugs to relieve physical and emotional pain, including
trauma.4l4 Many also experience serious mental health issues.als

l79.The impugned restrictions on SIE draw

a

discriminatory distinction in several respects. First, the

restrictions, while neutral on their face, have a disproportionate impact on a population that includes a

high number of people with the disability of drug dependence, denying them evidence-based, essential
health care that complies with professionally accepted standards, which they acutely need. This essential
health care is readily available in communities across Canada. Moreover, "essential health care" that

"comform[s] to professionally accepted standards" is accorded to other prisoners under s. 86 of the
CCRA. To the extent CSC fulfills its statutory duty with respect to the particular health needs of other
(non injection drug using) prisoners

-

including by providing some prisoners with access to SIE in the

409 Tranchemontagne v. Ontario (Director, Disability Support Program), para. 22 per majority and para. 82-85 per Abella J
(dissenting but not on this point); Ontario (Disability Support Program) v. Tranchemontqgne,20l0 ONCA 593 (CanLII),para.l2l,
126,168-169 f"Tran'chemontagne (ONCA)"1; Entrop v. Imperial Oi|,2000 CanLII 16800 (ONCA), para. 89.
410 Canadian Human Rights Act, RSC 1985, c H-6, s.25.
4ll Insite,para.991' see also, para. l0l; Dr. Marsh Aff. (Sept.20l4), ASR v.4,T6, para. l7-18, p. 1388.
412 Legal Nefwork, "Under the Skin", Ex. B to Elliott Aff. (Sept. l8ll2), AR v. l, T2(B), p. 105; Ford Aff. (Nov. 22l13), para. 51, ASR
v. 3, T5, p. l07l; Elliott Aff. (Sept. l8/12), para. 16, AR v. 1, T3, p. 70; Marsh Aff. (Sept. l2114), para. 35,ASR v.4,T6,p. 1397
413 Marsh Aff. (Sept. l2ll4), para. l3-16, 50, ASR v.4,T6,p. 1386-87,1402.
414 Simons Aff. (Sept. 19ll2),para.2-3,5,17-19,23-25,27-29, 33, AR v. l,T2,p. l6-17,21-26.
415 "Under the Skin", Ex. B to Elliott Aff. (Sept. l8/12), AR v. l, T2(B), p. I 14; PHAC "Prison needle exchange " (2006), Ex. E, p.
166; Marsh Aff. (Sept. 12/14), para. l5-16, ASR v. 4,T6, p. 1387-88.
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context of prescribed treatments for diabetes, HCV and other conditions requiring injection medicatron

-

the failure to provide SIE to prisoners who inject drugs in accordance with professionally accepted
standards is a distinction on the ground of disability

-

a

particular kind of disability that is heavily

stigmatized.4r6 The impugned restrictions in effect single out people who inject drugs for differential

treatment on the basis of their form of disability.
180.

Finally, given the disproportionately high rates of IDU among women and Indigenous prisoners, and

their particular vulnerability to HIV and HCV infection, the impugned provisions have uniquely
disproportionate effects on prisoners who are members of these disadvantaged groups.alT

D. Differential Treatment Is Substantively Discriminatory

l8l.The Applicants submit that the impugned provisions

are substantively discriminatory as they:

(l)

exacerbate the pre-existing disadvantage of a vulnerable group in society and perpetuate the stigmatizing

notion that their lives are less deserving of protection from infectious diseases and other serious harms
including death than other prisoners and the broader community; (2) deny the claimants equal protection
and benefit of essential health care in accordance with professionally accepted standards under s. 86

of

the CCRA, and impose a burden of increased health risks and exposure to infection, in a manner that fails

to correspond to the actual needs and circumstances of this already vulnerable group; and (3) endanger
the health, wellbeing and lives of the claimant group, thereby undermining their fundamental interests. In
short, the impugned measures "widen[] the gap between the historically disadvantaged group and the rest

of society rather than narrowing it" and are therefore discriminatory.4ls
Impugned Provisions Perpetuate Pre-Existing Disadvantage
182.The impugned restrictions on SIE for prisoners who inject drugs exacerbate and perpetuate the pre-

416 Tranchemontagne (ONCA), para. l2l & 126; Nova Scotia (I(orkers'Compensation Board) v. Martin, l2003l2 SCR 504, para.75(esp. 77 & 8l); "Minutes Needle Exchange Program CSC Working Group ( 1999)", Ex. H to De Santis Aff. (Jan. 22/14), ASR, v. 6,

8l

T8(H), p. t791.
417 Legal Network, "Under the Skin" Ex. B to Elliott Aff. (Sept. l8/12), AR v. I, T2(B), p. I14.
4lSQuebec v. A, para. 332.
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existing disadvantage they face in society. The claimants form a distinctly vulnerable group within
society comprising people who experience acute and multiple forms of intersecting disadvantage,

marginalization, and stigmatization on the grounds of disability, sex and race.

l83.Drug Dependence. It is well-established that people with disabilities face historical and continuing
disadvantages in society.ale As stated by the SCC in Eldridge, "the history of disabled persons in Canada

is largely one of exclusion and marginalization".420 People who inject drugs are no exception to this

history. They disproportionately come from disadvantaged backgrounds characterizedby poverty,
homelessness, substance use, victimization and sexual abuse, family dysfunction, low levels of education,
and high levels of mental health issues and attempted suicide.a2l In Insite, the SCC expressly recognized

the marginalizationand vulnerability of people who inject drugs outside of prisons.a22

l84.The disadvantage faced by people who inject drugs in society is only compounded by incarceration.
Courts have long recognized the marginalization and vulnerability of prisoners, whose lives and

wellbeing are in the custody and control of the state.a23 Prisoners have historically been and continue to
be subject to abuse and the denial of their fundamental rights.424 They are housed in prisons hidden from

the public's view, in conditions over which the state exercises absolute control.a2s

l85.Having

a drug-dependence

in the prison context

care, including protection from infectious diseases

-

-

where the state controls access to essential health

is a particularly acute form of vulnerability. With

4l9Tranchemontagne (ONCA), para. l2l & 126.
420Eldridge, para. 56.
421 Legal Network, "Under the Skin" Ex. B to Elliott Aff. (Sept. l8/12), AR v. l, T2(B), p. 105; "CSC Infectious Diseases Newsletter
(2008)' Ex. C to Elliott Aff. (Sept. l8/12), AR, V. l, T3(C), ,p.124 (re women prisoners); Marsh Aff. (Sept. l2l14), para. 15, ASR v.

4,T6,p. 1387.
422 Insite para.1 & 10. Like the claimants in this case, the people who injected drugs in Insite came from backgrounds characterized
by intersecting grounds of disadvantage, includingl. "87%o are infected with hepatitis C Virus (HCB) and 17o/o with [HIV]"; "187o are
Aboriginal"; and "807o have been incarcerated" : para. 9.
423 See eg, BCCLA v. British Columbia, para. 16-49,357-361.
424 See eg, BCCLA v. British Columbia, para. 16-49,357-361.
425 As stated by the Canadian Human Rights Commission, "Canada's prison population is largely unseen and unknown": CHRC,
"Protecting Their Rights" (2003) Ex. D to Dicenso Aff. (Sept. 2lll2), AR, v. 2,T4(D), p. 387.
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HIV and HCV infection rates in federal prisons higher than those in the broader population, especially
among prisoners who inject drugs, incarceration is itself a risk factor for acquiring infectious diseases.a26

Moreover, incarceration can be "a period of overcrowding, stress, trauma, physical and/or sexual abuse
and loss", all circumstances which can contribute to LDIJ.427 In the course of trying to access essential

health care, including basic infectious disease protections, prisoners who inject drugs face systemic,
persistent, and pervasive discrimination and barriers in the prison setting.a2s These barriers persist even
when they seek access to a CSC-endorsed harm reduction measure such as bleach.a2e Similarly, drug
treatment programs historically have been "poor or non-existent" and have insufficient capacity to service
prisoners' needs.a3O The impugned provisions only perpetuate the disadvantages faced by prisoners with
drug dependence when it comes to accessing essential health care.
186.Women Prisoners. The denial of access to SIE in accordance with professionally accepted standards
also disproportionately impacts women prisoners, a uniquely "vulnerable and historically disadvantaged

group" in society.a3l As detailed above, a disproportionate number of people who inject drugs in federal
prisons are women.a32They have high rates of mental health issues and poorer physical health.a33 They
share their injection equipment more frequently and have higher rates of, and are more vulnerable to,

HIV

426Millson Aff. (Aug. 7/14),para.3'l & 41, ARS v. l, T3, p.539 & 543.
427 Marsh Aff. (Sept. 12114), para. 15, ASR, v. 4,p.1387.
428PHAC "Prison needle exchange " (2006) Ex. E to Elliot Aff. (Sept. 18/12), AR v. l, T3(E), p.149; Dicenso Aff. (Sept. 2l/12),
para. 11,26-30, AR v.2, T4, p. 355, 360-362; "Unlocking Our Futures" (2003), Ex. A to Dicenso Aff. p. 369-372; CSC "Summary of
Emerging Findings " (2007), Ex. B to Dicenso Aff. AR v.2,T4(B), p.381;CHRC, "Protecting Their Rights'(2003), Ex. D to
Dicenso Aff. (Sept. 2lll2), AR v.2, T4(D), p. 387; CSC, "Summary of Emerging Findings" (2010), Ex. A to Edmiston Aff. (Sept.
20/12), AR, v. 2,T6(A),p.487; P. Ford et al, Ex. I, Ford Aff., ARS, v. 3, T5, p. l146; Farley Aff. (Nov. 3/14), para.27, ASR v. 3, T4,

p. l0l5-16..
429DicensoAff.(Sept.2l/12),para. 11,29-30,AR,v.2,T4,p.355,361-62; "Unlockingourfutures",Ex.AtoDicensoAff.(Sept.
2l I l2), AR, v. 2 T4(A), p. 369-372.
430 "HIV, hepatitis C and risk behaviour" QJ Med.2000", Ex. J to Millson Aff. (Aug. 7/14), ARS v. l, T3(J), p.686; Dicenso Aff.
(Sept. 2 l, 2012), para. 29-30,AR, v. 2, T4, p. 361-62.
431 Cheungv. Treasury Board (Correctional Service of Canada),2014 PSLREB 01, para.22-24,60,74; "CSC Infectious Diseases
Newsletter" (2008), Ex. C to Elliott Aff. (Sept. l8/12), AR, v. l, T3(C), p.124.
432 Dicenso Aff. (Sept.2lll2), para. 15, AR, v.2, T4,p.357.
433 CHRC, "Protecting Their Rights", Ex. C to Dicenso Aff. (Sept. 2lll2), AR, v.2, T4(C), p. 390; "CSC's Infectious Disease
Newsletter" (2008), Ex. D to Dicenso Aff. (Sept. 2l/12), AR, v.2, T4(D), p.392.
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and HCV infection than male prisoners.a3a

lST.Indigenous Prisoners. The historical and persisting disadvantage faced by Indigenous peoples in
Canada is indisputable. The SCC has repeatedly called on courts to take judicial notice of this systemic

disadvantage and the "overrepresentation of findigenous] people in the Canadian criminal justice
system".435

188.The state's failure to provide effective access to SIE in accordance with professionally accepted
standards disproportionately impacts Indigenous prisoners, as they are not only over-represented in

prisons, but have lengthier sentences, lesser likelihood of being granted parole, higher levels of IDU,
higher rates of and vulnerability to HIV and HCV infections (including co-infections), and greater needs

for substance use treatment and harm reduction measures.
189.

This disproportionate impact is particularly severe with respect to Indigenous women in prison.

Courts have recognized that Indigenous women "as a class remain doubly disadvantaged in Canadian
society by reason of both race and r.r::.436 The multiple intersecting disadvantages they experience create

conditions in which they are incarcerated at higher rates and younger ages, have life histories that are
disproportionately marked by poverty, physical and sexual abuse, and drug dependencies, and have the
highest rates of HIV and HCV infection among prisoners. The failure to provide effective access to SIE

only exacerbates the disadvantages faced by Indigenous women prisoners.437
I

90.It is against this context of social, political, historical and legal disadvantage that the government's

failure to provide people who inject drugs in prisons with effective access to SIE - essential health care

-

434 Dicenso Aff. (Sept. 2lll2),para.2l, AR, v.2, T4, p. 358; "CSC Infectious Diseases Newsletter" (2008), Ex. C to Elliott Aff. (Sept.
l8ll2), AR, v. l, T3(C), p.124.
435 R. v. Ipeelee,l20l2l I SCR 433, para. 60. [Emph. added.] See also para. 58; R. v. Gladue, para. 64; Ewert v. Canada, [2018] 2
SCR 165, para 55-57,60
436 Native ll'omen's Assn. of Canada v. Canqda, 3 FC 192 (Mahoney JA, para. 2), reversed but not on this finding: [ 1994] 3 SCR
627; Inglis v. BC,2013 BCSC 2309, para.596-597.
437 Dicenso Aff. (Sept.2l,2012), AR, v. 2,T4,Ex. D, CHRC, "Protecting Their Rights " (2003), p.388-90.
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in accordance with professionally accepted standards must be anaIyzed.a3s The impugned provisions are
substantively discriminatory as they reinforce the pre-existing disadvantage and vulnerability of prisoners

who inject drugs, a historically marginalized and stigmatized group in society. They perpetuate the
stigmatizing notion that prisoners who inject drugs

-

many of whom have a disability (drug dependence)

and who are disproportionately women and Indigenous

-

are less deserving of dignity, respect, and access

to an essential health service and basic protection from infectious disease in accordance with
professionally accepted standards. Moreover, when viewed in the context of other prisoners having
appropriate access to essential health care, including SIE for prescribed medications (including HCV and

insulin medication), as well as to sterile razors and Epipens, the singling out of an already disadvantaged
group for inferior treatment perpetuates the prejudicial view that prisoners who inject drugs are less

trustworthy and that their lives and wellbeing are less deserving of protection.

2.

Impugned Restrictions Do Not Correspond to Claimants' Needs And Circumstances

l9l . The impugned provisions are substantively discriminatory

as they deny equal protection and

benefit

of the law in a manner that fails to correspond to the needs and circumstances of prisoners who inject
drugs, a vulnerable group in society. This failure occurs in the following respects:

a. Denied beneftt of essential health care. The impugned restrictions deny the claimants the benefit of
essential health care in accordance with professionally accepted standards that they acutely need to
protect their health, even though such health care is readily available outside prison and, more
generally, CSC provides essential health care to prisoners who do not inject drugs in other contexts.
The Applicants submit that the duty to provide essential health care to prisoners in accordance with
professionally accepted standards under s. 86 of the CCRA includes easy, confidential access to SIE,
which prevents the serious harms flowing from IDU.a3e For several decades accessible and
confidential needle and syringe programs have served hundreds of communities across Canada as an
essential health service that reduces the risk of infections and the serious physical, emotional and
social harms associated with IDU.aaO These programs not only lower the risk of blood-borne diseases
and other injection-related infections, but also reduce risk behaviour and overdoses, and have other
positive outcomes for the mental and physical health of the individual, including facilitating access to

438Andrews, supra, para. 165; Law, supra, para. 59-61.
439 Farley Aff. (Nov. 3ll4),para.35, ASR v.3,T4, p. l0l8; PHAC "Prison needle exchange" (2006), Ex. E to Elliot Aff. (Sept. l8/12),

AR v. l, T3(E), p. 16l
440Elliott Aff. (Sept. l8ll2),para.2l, AR v. l, T2; Ford Aff. (Nov. 22/13),para.l4l-43, ASR v.3, T5, p. 1094.
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care, and drug treatment and support services.44l The claimants are therefore denied not just essential
health care that is potentially life-saving, but also "an important bridge to drug treatment and other
services" that may assist in their recovery and rehabilitation, and in their eventual release and
reintegration into the commu nity .442

b. Burden of increased risk of preventable illnesses, deuth. The impugned restrictions result in a
scarcity of SIE, which in turn forces the re-use and sharing of needles among prisoners, and
ultimately increases the risk of transmission of HIV, HCV, and other dangerous infections, as well as
overdoses in this already vulnerable population. The scarcity of SIE further exacerbates drug
withdrawal and the need to inject, which contribute to prisoners' "readiness to share" injection
equipment.443This burden is not imposed on other prisoners who have access to the essential health
care they need to protect them from the spread of infectious diseases, including condoms, dental
dams, sterile razors, Epipens, and needles/syringes for prescription medication. Nor is this burden
imposed on people who inject drugs in the broader community, who have access to SIE through
community-based needle and syringe programs and at pharmacies.aaa Despite prisoners retaining the
"rights of all members of society" except those that are necessarily removed as a consequence of
incarceration, CSC has denied prisoners who inject drugs access to an essential health service that is
readily available in the community
has adduced no evidence to establish that denial of such
-and
health service in accordance with professionally accepted standards is a necessary consequence of
incarceration.aa5

c. PNEP restrictions do not comespond to claimants

needs. The impugned PNEP restrictions do not
account for the highly stigmatized and compulsive nature of IDU in prisons. Public health principles
and accepted standards of medical and nursing practice, as well as international experience make
clear that in order to be effective prison-based needle and syringe programs must provide prisoners
with easy, timely, confidential access to SIE through health professionals and/or peer-to-peer
exchange, without the involvement of security. In other contexts, CSC recognizes the need for
confidential, easy access. With respect to approved "infection control and harm reduction" items such
as condoms and dental dams, these items are "discreetly accessible" to prisoners at a "minimum of
three locations" in each prison "so that no inmate is required to make a request to a staff member".446
The evidence establishes that SIE can be delivered safely through health services in a confidential
easily accessible manner.

d. Substandard bleach program. CSC has known for years that bleach on its own is inadequate at
protecting prisoners from HIV/HCV transmission and other harms, and does not conform to
professionally accepted standards.447 Yet, CSC continues to promote bleach as an effective harm
reduction measure. This misinformation, combined with restricted SIE access, exacerbates the risk of
infection, as it lulls prisoners into a false sense of security when sharing needles.aas The CSC's

44lElliott Aff. (Sept. 2012),para.l9, AR v. l,T2,p.7l-72; "Under the Skin" Ex. B to Elliott Aff. (Sept. l8/12), AR v. l, T2(B), p.
104; "CSC Final Report re NEP", Ex. A to Elliott Aff. (Mar. 5/15), ASR, v. 6, T9(A), p. 1828-29.
442 Milfson Aff. (Aug. 7ll4),para.67, ASR v. l, T3, p. 554; "CSC Final Report re Needle Exchange Program", Ex. A to Elliott Aff.
(Mar. 5/15), ASR, v. 6, T9(A), p. 1830.
443PHAC "Prison needle exchange" (2006), Ex. E to Elliot Aff. (Sept. l8/12), AR v. I, T3(E), p. 163.
444 PHAC "Prison needle exchange" (2006), Ex. E to Elliot Aff. (Sept. l8/12), AR v. l, T3(E), p. 142.
445CCM, s. a(d).
446 CD-800 Health Services, s. 3(f).
447 See para57-62; Millson Aff. (Aug. 7/14),para.87, ASR v. 1,T3,p.562.
aa8Farley Aff. (Nov. 3/14),para.38,
ASR v.3,T4, p. l0l8 ; Millson Aff. (Aug. 7/14),para.75, ASR v. l, T3, p. 558.
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continued reliance on bleach without SIE demonstrates a profound disregard for the safety and
wellbeing of a vulnerable group in its custody.
192.Courts have repeatedly held that where, as here, govemment enters a field it has an obligation to
ensure that it does so in a non-discriminatory way. As stated in Eldridge, "in many circumstances, this

will require governments to take positive action", including "by extending the scope of a benefit to a
previously excluded class of persons".44e This case is analogou s to Eldridge insofar as it concerns a
discriminatory denial of the "equal benefit" of medical services on the ground of disability.In Eldridge,
the SCC found that the government's failure to fund sign language interpretation for Deaf people seeking
access to medical care meant that Deaf persons could "not receive the same quality of medical care as the

hearing population".4sO Here, the impugned restrictions on SIE mean that prisoners who inject drugs do
not receive the same benefit of "essential health care" in accordance with "professionally accepted
standards" that their fellow prisoners who do not inject drugs receive. As stated in Eldridge,"the
government will be required to take special measures to ensure that disadvantaged groups are able to

benefit equally from government services", such as health care.45l
193.In other contexts, CSC's failure to provide prisoners with the essential health care they need has been

found discriminatory. In 2003, the Federal Court upheld a ruling by the Canadian Human Rights Tribunal
that CSC's prohibition on sex reassignment surgery for transgender prisoners was discriminatory on the
grounds of sex and disability.4t2 Relying on "internationally recognized and accepted standards" for the
treatment of gender identity disorder, the Tribunal found that sex-reassignment surgery was essential
health care for some transgender prisoners and that the prohibition, while neutral on its face, had a

discriminatory impact by denying them the particular kind of essential health care that they needed.as3

449 Eldridge v. British Columbia (AG), para. 72-73. See also Vriend v. Alberta, para. 59-64.
450 Eldridgev. British Columbia (AG),para.7L
451 Eldridge v. British Columbia (AG), para.77.
452 Canada (AG) v. Canada (CHRC), [2003] FCJ No. I17, para.46-52. Notably, the Tribunalrelied on "internationally recognized
and accepted standards
453 lbid., para.38, 4l-42,46.
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The Federal Court emphasized that "it is the essence of the principle of accommodation that it is
sometimes necessary to treat historically disadvantaged people differently than others, in order to achieve
substantive equality" and that "ft]here is a plethora of authority from the [SCC] to support the latter
statement".454

194.

Similarly, the Federal Court in Lavoie ordered CSC to provide a prisoner with cirrhosis of the liver

"a disease that could be fatal"

-

-

with access to a specialist in gastroenterology and any medical treatment

prescribed by that doctor for his particular condition.as5 The Federal Court noted that the prisoner "has the

right to the health care required by his medical condition".
l95.Ultimately, the failure to provide access to SIE in accordance with professionally accepted standards
fails to correspond to the needs of prisoners who inject drugs, a vulnerable group in society. This failure
has a disparate effect on female and Indigenous prisoners, as they have disproportionately high

prevalence of both drug dependence and HIV and HCV infection, and have particularly high need for
supports.as6 These prejudicial effects are particularly profound

for Indigenous prisoners,

as they are

incarcerated at higher rates, and for lengthier and a greater proportions of their sentences.457
J

Impugned Restrictions Harm Significant Interests
196.The impugned restrictions are substantively discriminatory as they harm fundamental interests of the

claimant group with respect to their life, bodily integrity, and physical and emotional wellbeing. The
impugned provisions undermine the capacity of individuals in prison to protect themselves from

infectious diseases and other serious harms to health. Their cumulative effects are to drive the vulnerable
people who inject drugs in prison to engage in higher risk behaviours, including needle sharing, and to
create conditions that expose them to preventable infectious diseases and the accompanying physical,

454 lbid.,para.46.
455 Lavoie v. C anada, 2002 FCT 220, para. 3-4, 7
456 See para36-24 above.
457 See para.29 & 34 above.
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psychological and social harms.
197.The discriminatory effects of the impugned measures extend to vulnerable populations beyond the
prison walls. The public health risks faced by the claimant group extend to the communities to which they
belong: "[t]he increased prison population prevalence rate of HIV and hepatitis C infection necessarily
impacts prevalence rates in the outside community, since prisoners with short sentences contribute to the

'revolving door'nature of prison

1i1"tt.as8

Upon release from prison? persons who have acquired HIV or

HCV infection may transmit the infection to their sexual partners, people with whom they share injection
equipment in the community, and for those giving birth, their newborns.aseThe failure to provide access to
SIE has a particularly profound downstream effect on Indigenous communities across Canada as a result

of the over-incarceration of Indigenous peoples, the higher prevalence of HIV and HCV infection in
Indigenous communities, and the unequal access to and lesser quality of health services, and poorer health
outcomes experienced by Indigenous peoples in Canada.

l98.The harms imposed by the impugned provisions

- the increased

risk of transmission of infectious

diseases, infections and overdose, and the accompanying physical, mental, and social harms

-

are

of

profound and lasting significance.

(5)

Charter

tions Not Demonstrablv Justified llnder Section

I Of Charter

199.CSC has not justified the violations of prisoners' ss. 7 and l5 rights. To establish that a violation of a

Charter right is "demonstrably justihed in a free and democratic society", CSC must establish that: (1) the
objective of the impugned measure is "of sufficient importance to warrant overriding a constitutionally
protected right or freedom"; and (2) the impairment of the right is proportional to the importance of the

objective in that: (a) the means chosen to implement the objective are rationally connected to the

458 "Drug Use and Risk of Bloodborne Infections" (2005), Ex. C to Dicenso Aff. (Sept. 2l/12), AR, v. 2,T4(C), p. 385; "Under the
Skin" Ex. B to Elliott Aff. (Sept. l8ll2), AR v. I, T2(B), p. 105; Ex. E, PHAC "Prison needle exchange" (2006), Ex. E, to Elliott Aff.
(Sept. l8/12), AR v. l, T2(E), p. l4l.
459 Millson Aff. (Aug. 7ll4),para.42, ASR v. l, T3, p. 543.
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objective; (b) the means chosen impair the Charter right "as little as possible in order to achieve the
legislative objective"; and (c) the deleterious effects on the Charter right are not disproportionate to the
beneficial effect of achieving the objective".460

A. Onus On Government To Demonstrate Violations Are Justified
200.In applying the well-known Oakes test, three interpretive principles are critical:a6r

a. The s. I analysis must be conducted contextually. While

a contextual analysis assists to determine

if

the government has met its burden of proof, it does not result in a deference which lowers the
standard of j ustifi cation;

b. In order to avoid pre-empting

and devaluing substantive Charter rights, infringements of Charter
rights must only be upheld as "exceptions to their general guarantee"; and

c. Where legislation violates Charter rights, "courts should

stand ready to intervene" as is appropriate
in a constitutional democracy that requires that government conform with the Charter.

201.CSC bears the onus to prove each element of the s. 1 test. Notably, the violationof Charter rights
must be "demonstrobly justified": "The process is not one of mere intuition, nor is it one of deference to
Parliament's choice. It is a process of demonstration" which depends on "rational inference from evidence
or established truths".462 The evidence must be "cogent and persuasive and make clear to the Court the
consequences of imposing or not imposing the

limit" on a Charter

right.a63 Whether a

violation can be

justified will depend on the evidence put forward in each case. As the SCC states, "No matter how
important Parliament's goal may seem, if the state has not demonstrated that the means by which it seeks
to achieve its goal are reasonable and proportionate to the infringement of rights, then the law must
perforce fail."a6a

R. v. Oakes, [986] I SCR 103, p.138-140; Thomson Newspaper Co. v. Canada, [l998] I SCR 877, para.123-126; Newfoundland
(Treasury Board) v. N.A.P.E. [200413 SCR 381, para. 53.
a6t
RJRMacDonaldvCanada, !99513 SCR 199, para.l34,136;R.v. Oakes,p. 135-138; Vriendv. Alberta, [1998] I SCR493,para.
142; DoucetBoudreau v. Nova Scotia, [2003] 3 SCR 3, para. 59 f"Doucet-Boudreau"l
462
RJR MacDonald, para. 128. See also R. v. Bryan,[20071I SCR 527, para.67 (per Fish J).
463
R. y. Oakes, p. 138.
460

a6a

RJR

MacDonald,para. 128-129, 133 (per Mclachlin CJ for the majority). [Emph. added.]
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202.No expert medicol evidence justifying C,SC's violations.ln this case, CSC has not met its evidentiary
burden. In the context of a public health issue, where the life, liberty, security of the person, and equality

rights of prisoners are at stake, it is incumbent on government to provide the Court with expert medical
evidence

justiffing: (l) why

basic health care that is widely recognized as essential is not provided in all

institutions; and (2) why in 6 institutions the government has implemented a program which is contrary to
professionally accepted standards

.In I(enner

v. Germany,46s the European Court of Human Rights

addressed a claim that the failure to provide a prisoner with drug substitution treatment violated rights

under the Conventionfor the Protection of Human Rights and Fundamental Freedoms.a66 The Court
noted that "having regard to the vulnerability of applicants in detention, it is for the Government to

provide credible and convincing evidence" showing the provision of "comprehensive and adequate
medical care in detention." The government did not meet its obligation in that case, as it failed to obtain
"medical expert advice" to examine whether drug substitution therapy was necessary.467 Here, CSC has
not only failed to provide credible and convincing evidence, it has not proffered any medical expert
evidence at all justifring its prohibition on SIE or its implementation of a program that is contrary to
accepted standards of practice. In contrast to the Applicants, CSC has not provided evidence from a single

medical expert in support of its case.
203.No deference owed to government. The circumstances of this case specifically militate against
deference to the ss. 7 and

l5 violations for the following

reasons:

a. Government delay: In this

case, as in Chaoulli, "the government [has] had plenty of time to act."
Where the government has failed to act, in spite of repeated recommendations to address the human
rights violations, deference is not appropriate. Here, for almost 20 years, the government has been
provided with reports and evidence on the effectiveness and safety of a well-designed needle
exchange program but refused to take any action until the eve of the hearing. It was only in mid2018, following receipt of the Applicants' reply factum, that the government sought to start
implementing PNEP in its prisons. In designing its program, the govemment has again disregarded
professionally accepted standards of practice. Where the life, liberty, security of the person, and

465 Wennerv. Germany (Application no.62303113), I September2016.
466 Conventionfor the Protection of Human Rights and Fundamental Freedoms, ETS No.005

467 Wenner, paras 58, 77.
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equality rights of individuals are at stake and the goverrrment has failed to act in accordance with
well-established standards, the courts must act as "the last line of defence for citizens."468

b. Prison context: In the prison context, where the heavy hand of the state is imposed on the
individual, and prisoners have little control over their own access to health care or living conditions,
deference is not appropriate. Given that prisoners are particularly vulnerable to CSC's exercise of
power, the Court should carefully examine, rather than defer to, government measures which
infringe the Charter.

c. Public health context: When it comes to public health dangers, the Court should adopt

an approach
in keeping with the "precautionary principle." This approach, endorsed by the WHO and recognized
by Canadian courts and Commissions of Inquiry requires that "reasonable efforts to reduce risk
should not await scientific certainty."a6e In this case, where CSC concedes that it must be guided by
public health principles (including preventing disease transmission to others) and where there is
compelling medical and scientific evidence regarding the importance of effective access to SIE as a
key pillar of treating IDU and dependence, in the face of any lingering doubt, the Court should err
on the side of caution. In other words, rather than deferring to CSC's failure to act, in view of the
precautionary principle, the Court should be even more concerned about CSC's inertia.

d. Impugned measures contradict government's own advice:

CSC's position contradicts its own

advice and actions. CSC warns prisoners that they cannot rely on bleach alone, but require SIE to
protect themselves. CSC then directs prisons to provide access to bleach and prohibit or severely
restrict access to SIE, knowing that prisoners will have no effective choice but to put their lives and
health at risk.

204.Inthe circumstances of this case, then, the opposite of deference is needed. The task of the Court is
to carefully examine CSC's failure to protect fundamental rights in the public health context, where
prisoners are particularly vulnerable to the heavy-handed exercise of state power, and where CSC's failure

to act contradicts clear and repeated advice received from within CSC and other government actors. If
ever there were a case for robust intervention by the court to ensure respect for Charter rights, this is such
a case

205.Finally, courts must carefully scrutinize any infringement of s. 7 of the Charter, as such
infringements will only be found to be justified in exceptional circumstances.4T0 This is not only because

468 Chqoulliv. Quebec (AG),120051I SCR 791, paras96-97.
469 SARS Commission, Executive Summary, Volume l, at 29-30; The Commission of Inquiry on the Blood System in Canada, at 295;
WHO, "The precautionary principle" (2014), at 3; I 14957 Canada Ltde v. Hudson, l200ll2 SCR 241 , paras 31-32; Morton v. Canada
(Fisheries and Oceans),2015 FC 575 (TD), para43.
470
New Brunswick (MHCS) v. G. (J.), [l999] 3 SCR 46,para99 Re B.C. Motor Vehicle Act,|98512 SCR 486, p. 518 Inglis v. BC

(Min. of Public Safety),2013 BCSC 2309,para632.
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the rights protected by s. 7

-

life, liberty and security of the person

-

are "very significant and cannot

ordinarily be overridden by competing social interests," but also because "rarely will a violation of the
principles of fundamental justice .. . be upheld as a reasonable limit".aTl

B.

Pressing and Substantial Objective

206.The objectives of the impugned restrictions on SIE are: (1) the protection of prisoners' health and
safety; (2) the maintenance of institutional security (which includes staff safety); and (3) the protection

of

public health and safety.a7276, Applicants do not take issue with these objectives. The problem in this
case is not the objectives but the impugned provisions, which neither promote the health and safety

of

prisoners, prison staff nor the public, but rather, result in the opposite.

C.

No Rational Connection

207 .The impugned

provisions are not rationally connected to the legislative objectives. To satisff the

rational connection test, the impugned legislation must not be "arbitrary, unfair, or based on irrational
considerations."4T3 CSC must demonstrate on the balance of probabilities that the restrictions on

prisoners' constitutional rights serve the intended purpose.aTa
208.The impugned provisions are irrational and arbitrary. They do not promote, but instead undermine,
the health and safety of prisoners and the public, and make prisons /ess safe including for staff.aTs The
impugned restrictions on SIE increase risk behaviours among people who inject drugs in prison,

including needle re-use and sharing, increase the serious risk of potentially life-threatening harms from
blood-borne illnesses, such as HIV and HCV and injection-related abscesses and infections, and
overdose, and diminish their chances of referral to drug treatment programs (an established benefit of a

a1t

New Brunswick (MHCS) v. G. (J.), [999] 3 SCR 46, para99.
Fabiano Aff. Paras 7,25,42; Fabiano Cx Q.77-100, Rx Q. 104; Pyke Aff., paras 2,4,20; and CCM, ss. 3, 38; Memo, Ex. E,
Sandeson Cx, PNEP Transcript Brief, Tab A(E); Original Guidelines, Ex. J, de Souza Aff. (Apri.llllg); New Guidelines, Ex. D, de
Souza Aff. (Sept. l3119); Standing Orders, Ex. G-L, Sandeson Aff (July 8/19)
473 R. v. Oakes, p. 1 39; Adler v. Ontario, [ 996] 3 SCR 609, para. 2 l 8 (per Mclachlin J.).
a72

474

RJR Macdonald, para 153.
475 See paras 70 and 8l above . R. v. Smith, [2015] SCC 34, para29; Insite, para

137

.
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properly designed program, as conceded by CSC). The impugned restrictions further increase the risk of
needlestick injuries to staff from hidden needles.
209.The public health risks resulting from the impugned restrictions on SIE extend to the communities to

which the claimant group belongs, thereby further undermining the objective of protecting public health
and safety. Upon release from prison the persons who have acquired

HIV or HCV infection may transmit

the infection to their sexual partners, their newborns and others in their community.aT6 76" failure to

provide access to SIE has a profound downstream effect on Indigenous prisoners and communities across
Canada as a result of the over-incarceration of Indigenous peoples, the higher prevalence of

HIV and

HCV infection and injection drug use in Indigenous communities, the unequal access to and lesser quality
of health services, and poorer health outcomes experienced by Indigenous peoples in the country. The
impugned restrictions on SIE thus undermine the successful reintegration of individuals into the

community, and instead create a serious public health concern.477
210.Ultimately, the impugned restrictions on access to SIE fail the rational connection test because, as
demonstrated by the evidence, providing prisoners with effective access to SIE through a program that
meets professionally accepted standards would

(a)
(b)

in fact promote the legislative objectives by:

Reducing risk behaviours, including needle sharing among prisoners;
Reducing the serious risks of contracting blood-borne diseases, abscesses and related infections, and
overdoses;

(c) Not increasing

drug consumption or injecting in prisons;

(d)

Promoting workplace health and safety by reducing the likelihood of staff encountering used injection
equipment hidden in prisoners'cells and the likelihood of getting accidentally pricked with equipment
that has been used by many people;

(e)

Reducing the value of needles, therefore limiting their role in the underground economy;

476 "Drug Use and Risk of Bloodborne Infections" (2005), Ex. C to Dicenso Aff. (Sept. 2l/12), AR, v. 2, T4(C), p. 385; "Under the
Skin" Ex. B to Elliott Aff. (Sept. 18/12), AR v. l, T2(B), p. 105; Ex. E, PHAC "Prison needle exchange" (2006), Ex. E, to Elliott Aff.
(Sept. l8/12),ARv. 1,T2(E),p. l4l;MillsonAff.(Aug.7ll4),para.42,ASRv. l,T3,p.543.Theinfectionmaypassontobabiesif
mothers do not receive adequate prenatal care.
477 Zoccole Aff. (Sep l9ll2),para.22-25, AR, V.2. T5.
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(f)

Not endangering staff or prisoner safety; and

(g)

Promoting other positive outcomes for the mental and physical health of people in prison that would
assist in their recovery and rehabilitation, including facilitating access to care, drug treatment and
support services (where they are available).

D.

Not Minimally Impairing

2ll.At

the minimum impairment stage, CSC must show that the measures at issue impair the rights

of

prisoners as little as reasonably possible in order to achieve the legislative objectives. The legislation
"must be carefully tailored so that rights are impaired no more than necessary."478For the reasons set out

in paragraph 201 above, deference is not owed to CSC in this tailoring. Furthermore, this case does not
involve a complex legislative policy matter in which the govemment is mediating between competing
demands for scarce resources, or protecting a vulnerable group on the basis of conflicting social science
evidence.aTe Indeed, the evidence establishes that effective access to SIE through a program that accords

with professionally accepted standards wouldfacilitate achieving the legislative goals.

2l2.For prisons without PNEP, there has been no tailoring. CSC imposes an absolute prohibition on SIE
for prisoners who inject drugs. The very existence of the PNEP in 6 prisons demonstrates that the blanket

prohibition is not minimally impairing of prisoners' Charter rights.
213.For the 6 prisons with PNEP, the impugned restrictions on SIE go well beyond what is required to
achieve the legislative objectives and indeed create such barriers to access that SIE is practically

unavailable for many prisoners who require it. The evidence from other jurisdictions establishes that
prison-based programs that provide easy, confidential access to SIE in accordance with professionally
accepted standards are safe, effective and achieve the objectives of promoting the health and safety

of

prisoners, prison staff and the public alike. The evidence demonstrates that the following restrictions and

478 RJR Macdonald, para 160
479 lrwin Toy Ltd. v. Quebec (AG),119891

I

SCR 927, para.74,79-80.
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barriers to access are unnecessary and indeed render the current PNEP program ineffective:

(l)

the lack

of

participant confidentiality and involvement security staff in the administration of the health program; (2)
the vague and overly restrictive TRA eligibility standard; and (3) the unnecessary limit of one kit per
prisoner together and limited times for kit exchange.

2l4.Notably, there is no evidence from any jurisdiction that providing prisoners with effective access to
SIE in the context of a well-designed program has caused any risks or harms to the health and safety

of

prisoners and staff alike.a8O Where, as here, the evidence establishes that a more perrnissive regime

one

that is consistent with professional standards of practice

-

-

achieves the legislative objectives, the minimal

impairment test is not met.48l

2l5.Atthe minimal impairment stage, the burden is on the government to show theabsence of a less
drastic means of achieving the legislative objective.as2 No expert evidence was called by the government
to establish that the impugned restrictions on SIE are minimally impairing of the Charter rights

of

prisoners and demonstrably justified. If, as here, government fails to explain why a less intrusive, but

equally effective measure was not chosen, the impugned law must fail.a83 The evidence clearly establishes
the effectiveness of a program designed in accordance with professionally accepted standards at achieving
the legislative objectives, including reducing needle sharing and HIV/HCV prevalence, and promoting
other individual and community health benefits, including rehabilitation and safe re-integration into the

community, at the same time as maintaining the safety and security of prisoners and staff. The impugned
provisions fail the minimal impairment test.

480 Notably, CSC has argued, and a tribunal has found, that razors do not pose an unacceptable workplace safety risk. Prisoners have
access to multiple sterile razors, which are even more dangerous than needles. It follows that prisoners having access to needles,
including multiple needles, does not pose an unacceptable workplace safety risk. See Schmahl v. Canada (Correctional Service),2017

LNOHST

I

481 Carter v. Canada (AG), paras 102-107.
482 Carter, supra, para 102.
483 RJR Macdonald, para 160; Thompson Newspapers v. Canada, [1998]

I

SCR 877, para I 19.
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E.

Deleterious Effects Outweigh Salutary Effects

216.The deleterious effects of the impugned provisions on the Charter rights of prisoners outweigh their

minimal, if any, salutary effects. The impugned restrictions on SIE have significant deleterious effects on
the life, liberty and personal security interests of prisoners who are exposed to serious illnesses, infections
and overdoses as a result of the impugned measures. Prisoners with drug dependence, many of whom are

women and Indigenous, further suffer a deep affront to their dignity interests, as they are denied an
essential health service that they acutely need, that is available to prisoners in other contexts, and is

widely available outside of prison. These serious harms to fundamental rights are to be measured against
the demonstrated benefit of the impugned restrictions. On the evidentiary record before the court, no such
benefit has been demonstrated by government. Rather, as set out above, the impugned restrictions
undermine, rather than promote the health and safety of prisoners, prison staff, and the public, and
undermine institutional security.

PARTV-RELIEFSOUGHT
2l7.The impugned violations

are not saved under s.

I of the Charter. The applicants

seek declarations as

follows pursuant to s. 52(1) of the Charter:

a. That the definition of "contraband" in s. 2(1) of the CCRA and that

s. 40 of the CCRA and all relevant
Commissioners Directives and the impugned PNEP restrictions violate ss. 7 and 15 of the Charter,to
the extent that they prohibit inmates of CSC penitentiaries from receiving and possessing SIE for drug
use in accordance with professionally accepted standards;

b. That these provisions are therefore to that extent ofno force and effect;
c. That the CSC's duties

(i) To provide prisoners with "essential health care" in accordance
standards" to prisoners under section 86(l)(a) of the CCRA;

with "professionally accepted

(ii) To provide "approved infection control and harm reduction items" under

s.

3(0 of the Commissioner's

Directive 800 - Health Services,
properly interpreted in accordance with the Charter, include the duty to provide SIE for drug use to
prisoners in accordance with professionally accepted standards, and to the extent that they do not include
such a duty, they violate the Charter; and
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d. That the words "sterile injection equipment for drug use, in accordance with professionally accepted
standard" be read into the following Commissioners' Directives under the CCRA:
i. s.

3(f) of CD 800 - Health Services;

ii. Annexes B "National List of Personal Property for Men Inmates" and C "National List of
Personal Property for Women Inmates" of CD 566-12 - Personal Property of Offenders; and
Annex B, "Health Care Items" of CD 566-l - Control of Entry to and Exit from Institutions.

2l8.The applicants further seek their costs of the application on a substantial indemnity basis.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this

4th day

of October ,2019.
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Corrections snd Conditional Release Act, S.C. 1992, c.20, as amended

PART I - Institutional and Community Corrections

Internretation
Definitions Iselected definitions only]

2

(l)

In this Part,

"Commissioner" means the Commissioner of Corrections appointed pursuant to subsection 6(l);

"contraband" means
(a) an intoxicant,

(b) a weapon or a component thereof, ammunition for a weapon, and anything that is
kill, injure or disable a person or that is altered so as to be capable of killing,
injuring or disabling a person, when possessed without prior authorization,

designed to

(c) an explosive or a bomb or a component thereof,

(d) cunency over any applicable prescribed limit, when possessed without prior
authorization, and
(e) any item not described in paragraphs (a) to (d) that could jeopardize the security of a
penitentiary or the safety of persons, when that item is possessed without prior

authorization; ...

"inmate" means
(a) a person who is in a penitentiary pursuant to

(i) a sentence, committal or transfer to penitentiary, or

(ii)

a condition imposed by the Parole Board of Canada in connection with day
parole or statutory release, or

(b) a person who, having been sentenced, committed or transferred to penitentiary,

(i) is temporarily outside penitentiary by reason of a temporary absence or work
release authorized under this Act, or

(ii)

is temporarily outside penitentiary for reasons other than a temporary absence,
work release, parole or statutory release, but is under the direction or supervision
of a staff member or of a person authorized by the Service; . . .

"institutional head", in relation to a penitentiary, means the person who is normally in charge of
the penitentiary;

"intoxicant" means a substance that, if taken into the body, has the potential to impair or alter
judgment, behaviour or the capacity to recognize reality or meet the ordinary demands of life,
but does not include caffeine, nicotine or any authorized medication used in accordance with
directions given by a staff member or a registered health care professional; ...

"Minister" means the Minister of Public Safety and Emergency Preparedness;

"offender" means
(a) an inmate, or

(b) a person who, having been sentenced, committed or transferred to penitentiary, is
outside penitentiary

(i) by reason of parole or statutory release,
(ii) pursuant to an agreement referred to in subsection 8l (1), or

(iii)

pursuant to a court order; ...

"penitentiary" means
(a) a facility of any description, including all lands connected therewith, that is operated,
permanently or temporarily, by the Service for the care and custody of inmates, and

(b) any place declared to be a penitentiary pursuant to section 7;

...

"prescribed" means prescribed by regulation; ...

"Service" means the Correctional Service of Canada described in section 5;

"staff member" means an employee of the Service; ...

"visitor" means any person other than an inmate or

a staff member.

...

Purnose and Principles
Purpose of correctional system
3 The purpose of the federal correctional system is to contribute to the maintenance of
peaceful and safe society by

a

just,

(a) carrying out sentences imposed by courts through the safe and humane custody and
supervision of offenders; and
(b) assisting the rehabilitation of offenders and their reintegration into the community as
law-abiding citizens through the provision of programs in penitentiaries and in the

community.

Paramount consideration
3.1 The protection of society is the paramount consideration for the Service in the corrections
process.

Principles that guide Service
4 The principles that guide the Service in achieving the purpose referred to in section 3 are

as

follows:
(a) the sentence is camied out having regard to all relevant available information,
including the stated reasons and recommendations of the sentencing judge, the nature and
gravity of the offence, the degree of responsibility of the offender, information from the
trial or sentencing process, the release policies of and comments from the Parole Board of
Canada and information obtained from victims, offenders and other components of the
criminal justice system;

(b) the Service enhances its effectiveness and openness through the timely exchange of
relevant information with victims, offenders and other components of the criminaljustice
system and through communication about its conectional policies and programs to
victims, offenders and the public;
(c) the Service uses the least restrictive measures consistent with the protection
society, staff members and offenders;

of

(c.l ) the Service considers alternatives to custody in a penitentiary, including the
alternatives referred to in sections 29 and 81 ;
(c.2) the Service ensures the effective delivery of programs to offenders, including
correctional, educational, vocationaltraining and volunteer programs, with a view to
improving access to alternatives to custody in a penitentiary and to promoting

rehabilitation;

(d) offenders retain the rights of all members of society except those that are, as a
consequence of the sentence, lawfully and necessarily removed or restricted;
(e) the Service facilitates the involvement of members of the public in matters relating to
the operations of the Service;

(f) conectional decisions are made in a forthright and fair manner, with access by the
offender to an effective grievance procedure;
(g) correctional policies, programs and practices respect gender, ethnic, cultural, religious
and linguistic differences, sexual orientation and gender identity and expression, and are
responsive to the special needs of women, Indigenous persons, visible minorities, persons
requiring mental health care and other groups;;
(h) offenders are expected to obey penitentiary rules and conditions governing temporary
work release, parole, statutory release and long-term supervision and to
actively participate in meeting the objectives of their correctional plans, including by
participating in programs designed to promote their rehabilitation and reintegration; and
absences,

(i) staff members are properly selected and trained and are given
(i) appropriate career development opportunities,

(ii) good working conditions, including

a workplace environment that is free
practices that undermine a person's sense of personaldignity, and

of

(iii) opportunities to participate in the development of correctional policies and
programs.

Placement and Transfer of Inmates

Criteria for selection of penitentiary

28lf

a person is or is to be confined in a penitentiary, the Service shall take

all reasonable

steps to ensure that the penitentiary in which they are confined is one that provides them

with the least restrictive environment for that person, taking into account
(a) the degree and kind ofcustody and control necessary for

(i) the safety of the public,

(ii) the safety ofthat person and other persons in the penitentiary,

(iii) the security of the penitentiary;
(b) accessibility to

and

(i) the person's home community and family,

(ii)

a compatible

cultural environment, and

(iii) a compatible linguistic environment;

and

(c) the availability of appropriate programs and services and the person's willingness to
pafticipate in those programs.

Discinline
Purpose of disciplinary system
38 The purpose of the disciplinary system established by sections 40 to 44 and the regulations is
to encourage inmates to conduct themselves in a manner that promotes the good order of the
penitentiary, through a process that contributes to the inmates' rehabilitation and successful
reintegration into the community.

System exclusive
39 Inmates shall not be disciplined otherwise than in accordance with sections 40 to 44 and the
regulations.

Disciplinary offences
40 An inmate commits a disciplinary offence who
(a) disobeys ajustifiable order of a staff member

(b) is, without authorization, in an area prohibited to inmates;
(c)

wilfully or recklessly

damages or destroys property that is not the inmate's;

(d) commits theft;
(e) is in possession of stolen property;

(f) is disrespectful toward a person in a manner that is likely to provoke them to

be

violent or toward a staff member in a manner that could undermine their authority or the
authority of staff members in general;
(g) is abusive toward a person or intimidates them by threats that violence or other injury
will be done to, or punishment inflicted on, them;
(h) fights with, assaults or threatens to assault another person;

(i) is in possession of, or deals in, contraband;

O without prior authorization, is in possession of, or deals in, an item that is not
authorized by a Commissioner's Directive or by a written order of the institutional head;

(k) takes an intoxicant into the inmate's body;

(l) fails or refuses to provide a urine sample when demanded pursuant to section 54 or 55;
(m) creates or participates in

(i)

a disturbance,

or

(ii) any other activity
that is likely to jeopardize the security of the penitentiary;
(n) does anything for the purpose of escaping or assisting another inmate to escape;
(o) offers, gives or accepts a bribe or reward;

(p) without reasonable excuse, refuses to work or leaves work;
(q) engages in gambling;
(r) wilfully disobeys a written rule governing the conduct of inmates;

(r.l ) knowingly makes a false claim for compensation from the Crown;
(r.2) throws a bodily substance towards another person; or
(s) attempts to do, or assists another person to do, anything refened to in paragraphs (a)

to (r).

Disciplinary sanctions
44 (l) An inmate who is found guilty of a disciplinary offence is liable, in accordance with the
regulations made under paragraphs 96(i) and O, to one or more of the following:
(a) a waming or reprimand;

(b) a loss of privileges;
(c) an order to make restitution, including in respect of any property that is damaged or
destroyed as a result ofthe offence'
(d) a fine;
(e) performance of extra duties; and

(fl

in the case of a serious disciplinary offence, segregation from other inmates
with or
without restrictions on visits with family, friends and other persons from outside the
penitentiary
for a maximum of 30 days.l ...

-

-

Summary Conviction Offences
Summary conviction offences
45 Every person commits a summary conviction offence who
(a) is in possession of contraband beyond the visitor control point in a penitentiary;

(b) is in possession of anything referred to in paragraph (b) or (c) of the definition
"contraband" in section 2 before the visitor control point at a penitentiary;
(c) delivers contraband to, or receives contraband from, an inmate;
(d) without prior authorization, delivers jewellery to, or receives jewellery from, an
inmate;
(e) trespasses at a penitentiary.

Search and Seizure

Interpretation
Definitions
46 In sections 47 to 67,

"body cavity" means the rectum or vagina;

"body cavity" search means the physical probing of a body cavity, in the prescribed manner;

"frisk search" means
(a) a manual search, or a search by technical means, of the clothed body, in the prescribed
manner, and

(b) a search of

(i) personal possessions, including clothing, that the person may be carrying, and

1

Subsection (f) to be repealed effective November 30, 2019

(ii) any coat

or jacket that the person has been requested to remove,

in accordance with any applicable regulations made under paragraph 96(l); ...

o'non-intrusive

search" means

(a) a search of a non-intrusive nature of the clothed body by technical means, in the
prescribed manner, and
(b) a search

of

(i) personal possessions, including clothing, that the person may be carrying, and

(ii) any coat orjacket that the person

has been requested to remove,

in accordance with any applicable regulations made under paragraph 96(l);

"strip search" means
(a) a visual inspection of the naked body, in the prescribed manner, and

(b) a search, in accordance with any applicable regulations made under paragraph 96(l),
of all clothing, things in the clothing, and other personal possessions that the person may
be carrying; ...

Searches of Inmates

Routine strip search of inmates
48 A staff member of the same sex as the inmate may conduct a routine strip search of an inmate,
without individualized suspicion,

(a) in the prescribed circumstances, which circumstances must be limited to situations in
which the inmate has been in a place where there was a likelihood of access to
contraband that is capable of being hidden on or in the body; or
(b) when the inmate is entering or leaving a segregation area.

Frisk search of inmate
49 (l) Where a staff member suspects on reasonable grounds that an inmate is carrying
contraband or carrying evidence relating to a disciplinary or criminal offence, the staff member
may conduct a frisk search of the inmate.

Strip search of inmate
(3) Where a staff member
(a) believes on reasonable grounds that an inmate is carrying contraband or carrying
evidence relating to a disciplinary or criminal offence, and that a strip search is necessary
to find the contraband or evidence, and

(b) satisfies the institutional head that there are reasonable grounds to so believe,
a staff member of the same sex as the inmate may conduct a strip search of the inmate.

Emergency search
(4) Where a staff member
(a) satisfies the requirements of paragraph (3)(a), and

(b) believes on reasonable grounds that the delay that would be necessary in order to
comply with paragraph (3)(b) or with the gender requirement of subsection (3) would
result in danger to human life or safety or in loss or destruction of the evidence,
the staff member may conduct the strip search without complying with paragraph (3)(b) or the
gender requirement of subsection (3).

Body cavity search
52 Where the institutional head is satisfied that there are reasonable grounds to believe that an
inmate is carrying contraband in a body cavity and that a body cavity search is necessary in order
to find or seize the contraband, the institutional head may authorize in writing a body cavity
search to be conducted by a qualified medical practitioner, if the inmate's consent is obtained.

Exceptional power of search
53

(l)

Where the institutional head is satisfied that there are reasonable grounds to believe that
(a) there exists, because of contraband, a clear and substantial danger to human life or

safety or to the security ofthe penitentiary, and

(b) a frisk search or strip search of allthe inmates in the penitentiary or any part thereof is
necessary in order to seize the contraband and aveft the danger,
the institutional head may authorize in writing such a search, subject to subsection (2).

Gender requirement
(2) A strip search authorized under subsection
member of the same sex as the inmate.

(l)

shall be conducted in each case by a staff

Searches of Cells
Searches of cells

A staff member may, in the prescribed manner, conduct

searches of cells and their contents in
prescribed
the
circumstances, which circumstances must be limited to what is reasonably
required for security purposes.

58

Searches of Visitors

Routine non-intrusive or frisk searches

A staff member may conduct routine non-intrusive searches or routine frisk searches of
visitors, without individualized suspicion, in the prescribed circumstances, which circumstances
59

must be limited to what is reasonably required for security purposes.

Frisk search
60 (l) A staff member may conduct a frisk search of a visitor where the staff member suspects
on reasonable grounds that the visitor is carrying contraband or carrying other evidence relating
to an offence under section 45.

Strip search
(2) Where a staff member
(a) suspects on reasonable grounds that a visitor is carrying contraband or carrying other
evidence relating to an offence under section 45 and believes that a strip search is
necessary to find the contraband or evidence, and

(b) satisfies the institutional head that there are reasonable grounds

(i) to suspect that the visitor is carrying contraband or carrying other evidence
relating to an offence under section 45, and

(ii) to believe that

a strip search is necessary to

find the contraband or evidence,

visitor may, after giving the visitor the option of
penitentiary
voluntarily leaving the
forthwith, conduct a strip search of the visitor.
a staff member of the same sex as the

Idem
(3) Where a staff member believes on reasonable grounds that a visitor is carrying contraband or
carrying other evidence relating to an offence under section 45 and that a strip search is
necessary to find the contraband or evidence,
(a) the staff member may detain the visitor in order to

(i) obtain the authorization of the institutional head to conduct a strip search, or

(ii) obtain the services of the police;

and

(b) where the staff member satisfies the institutional head that there are reasonable
grounds to believe

(i) that the visitor is carrying contraband or carrying other evidence relating to an
offence under section 45, and

(ii) that

a strip search is necessary to find the contraband or evidence,

the institutional head may authorize a staff member of the same sex as the visitor to conduct a
strip search of the visitor.

Rights of detained visitor
(4) A visitor who is detained.pursuant to subsection (3) shall
(a) be informed promptly of the reasons for the detention; and

(b) before being searched, be given a reasonable opportunity to retain and instruct
counsel without delay and be informed of that right.

Searches of Vehicles

Routine searches

6l

A staff member may, in the prescribed manner, conduct routine searches of vehicles
penitentiary, without individualized suspicion, in the prescribed circumstances, which
(I)

at a

circumstances must be limited to what is reasonably required for security purposes.

Searches for contraband

(2) A staff member who believes on reasonable grounds that contraband is located in a vehicle at
a penitentiary in circumstances constituting an offence under section 45 may, with prior
authorization from the institutional head, search the vehicle.

Emergency searches
(3) Where a staff member believes on reasonable grounds that the delay that would be necessary
in order to comply with the prior authorization requirement of subsection (2) would result in
danger to human life or safety or the loss or destruction of the contraband, the staff member may
search the vehicle without that prior authorization.

Exceptional power to search
(a) An institutional head may, in writing, authorize a staff member to search the vehicles at a
penitentiary if the institutional head has reasonable grounds to believe that
(a) there is a clear and substantial danger to the security of the penitentiary or the life or
safety ofpersons because evidence exists that there is contraband at the penitentiary or
that a criminal offence is being planned or has been committed at the penitentiary; and

(b) it is necessary to search the vehicles in order to locate and seize the contraband or
other evidence and to avert the danger.

Searches of Staff Members

Routine non-intrusive or frisk searches
63 A staff member may conduct routine non-intrusive searches or routine frisk searches of other
staff mernbers, without individualized suspicion, in the prescribed circumstances, which
circumstances must be limited to what is reasonably required for security purposes.

Frisk search or strip search
64 (1) Where a staff member believes on reasonable grounds that another staff member is
carrying contraband or carrying evidence relating to a criminal offence and that a frisk search or
strip search is necessary to find the contraband or evidence,
(a) the staff member may detain the other staff member in order to

(i) obtain the authorization of the institutional head to conduct a frisk search or
strip search, or

(ii) obtain the services of the police;

and

(b) where the staff member satisfies the institutional head that there are reasonable
grounds to believe that the other staff member is carrying contraband or carrying
evidence relating to a criminal offence and that a frisk search or strip search is necessary
to find the contraband or evidence, the institutional head may

(i) authorize

a staff member to conduct a

frisk search of the other staff member, or

(ii) authorize

a staff member of the same sex as the other staff member to conduct

a strip search of that other staff member.

Rights of detained staff member
(2) A staff member who is detained pursuant to subsection

(l)

shall

(a) be informed promptly of the reasons for the detention; and

(b) before being searched, be given a reasonable opportunity to retain and instruct
counsel without delay and be informed of that right.

Power to Seize
Power to seize
65 (1) Subject to section 50, a staff member may seize contraband, or evidence relating to a
disciplinary or criminal offence, found in the course of a search conducted pursuant to sections
47 to 64, except a body cavity search or a search described in paragraph 5 l(a).

Idem
(2) A medical practitioner conducting a body cavity search may seize contraband or evidence
relating to a disciplinary or criminal offence found in the course of that search.

Idem
(3) A person conducting a search pursuant to subsection 47(2) or 49(2) may seize contraband
found in the course ofthat search.

Reports Relatinq to Searches and Seizures
Reports to be submitted
67 Reports in respect ofsearches conducted pursuant to sections 47 to 66, and in respect ofthe
seizure of items in the course of those searches, must be submitted where required by regulations
made under paragraph 96(o) and in accordance with those regulations.

General

-

Living Conditions

Cruel treatment, etc.

69 No person shall administer, instigate, consent to or acquiesce in any cruel, inhumane or
degrading treatment or punishment of an offender.

Living conditions, etc.
70 The Service shalltake all reasonable steps to ensure that penitentiaries, the penitentiary
environment, the living and working conditions of inmates and the working conditions of staff
members are safe, healthful and free of practices that undermine a person's sense of personal

dignity.

Contacts and visits

) In order to promote relationships between inmates and the community, an inmate is
entitled to have reasonable contact, including visits and correspondence, with family, friends and
other persons from outside the penitentiary, subject to such reasonable limits as are prescribed
for protecting the security of the penitentiary or the safety of persons.
71

(I

Visitors' permitted items
(2) At each penitentiary, a conspicuous notice shall be posted at the visitor control point, listing
the items that a visitor may have in possession beyond the visitor control point.

Where visitor has non-permitted item
(3) Where a visitor has in possession, beyond the visitor control point, an item not listed on the
notice mentioned in subsection (2) without having previously obtained the permission of a staff
member, a staff member may terminate or restrict the visit.

Programs for Offenders
Programs for offenders generally
76The Service shallprovide a range of programs designed to address the needs of offenders and
contribute to their successful reintegration into the community.

Programs for female offenders
77 Without limiting the generality of section 76,the Service shall
(a) provide programs designed particularly to address the needs of female offenders; and

(b) consult regularly about programs for female offenders with
(i)appropriate women's groups, and

(ii)other appropriate persons and groups

with expertise on, and experience in working with, female offenders.

Indisenous Offenders
Definitions
79 In sections 80 to 84,

correctionol services means services or programs for offenders, including their care, custody
and supervision. (seruices coruectionnels)
Indigenous governing body means a council, government or other entity that is authorized to act
on behalf of an Indigenous group, community or people that holds rights recognized and
affirmed by section 35 of the Constitution AcL 1982. (corps dirigeant autochtone)

Indigenous organization means an organization with predominately Indigenous leadership.
(or ganis me auto c ht one)

Indigenous peoples of Canada has the meaning assigned by the definition aboriginal peoples
Canada in subsection35(2) of the Constitution Act, 1982. Qteuples autochtones du Canada)

of

Programs
80 Without limiting the generality of section 76,the Service shall provide programs designed
particularly to address the needs of Indigenous offenders.

Agreements

8l (l)

The Minister, or a person authorized by the Minister, may enter into an agreement with an
Indigenous governing body for the provision of correctional services to Indigenous offenders and
for payment by the Minister, or by a person authorized by the Minister, in respect of the

provision of those services.

Scope of agreement

(2) Notwithstanding subsection

(l),

an agreement entered into under that subsection may provide
for the provision of correctional services to a non-lndigenous offender.

Placement of offender
(3) In accordance with any agreement entered into under subsection (l ), the Commissioner may
transfer an offender to the care and custody of an Indigenous community, with the consent of the
offender and ofthe appropriate Indigenous authority.

Advisory committees
82 (l ) The Service shall establish a national Indigenous advisory committee, and may establish
regional and local Indigenous advisory committees, which shall provide advice to the Service on
the provision of correctional services to Indigenous offenders.

Committees to consult
(2) For the purpose of carrying out their function under subsection (l), all committees shall
consult regularly with Indigenous communities, Indigenous governing bodies, Indigenous
organizations and other appropriate persons with knowledge of Indigenous matters.

Spiritual leaders and elders
83 (1) For greater certainty, Indigenous spirituality and Indigenous spiritual leaders and elders
have the same status as other religions and other religious leaders.

Advice
(1.1) If the Service considers it appropriate in the circumstance, it shall seek advice from an
Indigenous spiritual leader or elder when providing correctional services to an Indigenous
inmate, particularly in matters of mental health and behaviour.

Obligation
(2) The Service shall take all reasonable steps to make available to Indigenous inmates the
services of an Indigenous spiritual leader or elder after consultation with
(a) the national Indigenous advisory committee established under section 82; and

(b) the appropriate regional and local Indigenous advisory committees.

Release into Indigenous community

84 If an inmate expresses an interest in being released into an Indigenous community, the
Service shall, with the inmate's consent, give the community's lndigenous governing body

.
a

(a) adequate notice of the inmate's parole review or their statutory release date, as the
case may be; and

(b) an opportunity to propose a plan for the inmate's release and integration into that

community.

Plans

with respect to long-term supervision

84.1 If an offender who is required to be supervised by a long-term supervision order has
expressed an interest in being supervised in an Indigenous community, the Service shall, with the
offender's consent, give the community's Indigenous governing body
(a) adequate notice

ofthe order; and

(b) an opportunity to propose a plan for the offender's release on supervision, and
integration, into that community

Health Care
Definitions
85 In sections 86 and 87,

"health care" means medical care, dental care and mental health care, provided by registered
health care professionals; ...

"mental health care" means the care of a disorder of thought, mood, perception, orientation or
memory that significantly impairs judgment, behaviour, the capacity to recognize reality or the
ability to meet the ordinary demands of life; ...

"treatment" means health care treatment.

Obligations of Service
S6

(l)

The Service shall provide every inmate with
(a) essential health care; and

(b) reasonable access to non-essential mental health care that will contribute to the
inmate's rehabilitation and successful reintegration into the community.

Standards
(2) The provision of health care under subsection

(l)

shall conform to professionally accepted

standards.

Health care obligations

86.1 When health care is provided to inmates, the Service shall

(a) support the professional autonomy and the clinical independence of registered health care
professionals and their freedom to exercise, without undue influence, their professionaljudgment
in the care and treatment of inmates;

(b) support those registered health care professionals in their promotion, in accordance with their
respective professional code ofethics, ofpatient-centred care and patient advocacy; and
(c) promote decision-making that

is based on the appropriate medical care, dental care and mental

health care criteria.2

Service to consider health factors
87 The Service shalltake into consideration an offender's state of health and health care needs

(a) in all decisions affecting the offender, including decisions relating to placement,
transfer, confinement in a structured intervention unit and disciplinary matters; andl
(b) in the preparation of the offender for release and the supervision of the offender.

Rules
Rules
97 Subject to this Part and the regulations, the Commissioner may make rules
(a) for the management of the Service;

(b) for the matters described in section 4; and
(c) generally for carrying out the purposes and provisions of this Part and the regulations

2

Note that s. 86.1forms part of Bill C-83, which received Royal Assent on June 27,2079. This particular section,
however, comes into force on November 30, 2019
3
The amendments to s. 87 (a) also come into force November 30, 2019

Commissioner's Directives
Commissioner's Directives
98 (l) The Commissioner may designate as Commissioner's Directives any or all rules made
under section 97.

Accessibility
(2) The Commissioner's Directives shall be accessible to offenders, staff members and the
public.

Corrections and Conditional Release Regulations, SOR/92-620, as amended

Inmate Discipline
Sanctions
34 Before imposing a sanction described in section 44 of the Act, the person conducting a
hearing of a disciplinary offence shall consider
(a) the seriousness of the offence and the degree of responsibility the inmate bears for its

commission;
(b) the least restrictive measure that would be appropriate in the circumstances;
(c) all relevant aggravating and mitigating circumstances, including the inmate's
behaviour in the penitentiary;
(d) the sanctions that have been imposed on other inmates for similar disciplinary
offences committed in similar circumstances;
(e) the nature and duration of any other sanction described in section 44 of the Act that
has been imposed on the inmate, to ensure that the combination of the sanctions is not
excessive;

(f) any measures taken by the Service in connection with the offence before the
disposition of the disciplinary charge; and
(g) any recommendations respecting the appropriate sanction made during the hearing.

35 (1) The maximum number of days of privileges that may be lost by an inmate pursuant to
paragraph 44(1Xb) of the Act is
(a) seven days, for a minor disciplinary offence; and

(b) 30 days, for a serious disciplinary offence.

(2) A sanction of the loss of privileges
(a) shall be limited to a loss of access to activities that are recreational in nature; and

(b) shall not be imposed where the loss of privileges would be contrary to the inmate's
correctional plan.

36

(I

) The maximum amount of restitution that may be ordered to an inmate pursuant to
aa(l)(c) of the Act is

paragraph

(a) $50, for a minor disciplinary offence; and

(b) $500, for a serious disciplinary offence.

(2) An order to make restitution is limited to monetary restitution for the ascertained value of any
loss of, or damage to, property that results from the commission of the disciplinary offence.

37 The maximum fine that may be ordered pursuant to paragraph

44(lxd) of the Act

is

(a) $25, for a minor disciplinary offence; and

(b) $50, for a serious disciplinary offence.

38 (l) A sanction of restitution or of a fine shall not be imposed pursuant to subsection 44(l) of
the Act unless the inmate's financial means have been considered, and where a sanction of
restitution or of a fine would both be appropriate sanctions and the limited means of the inmate
make it possible to impose only one of those sanctions, the sanction of restitution shall be
imposed.

(2) A sanction of restitution or of a fine imposed pursuant to subsection
allow time for payment and may provide for periodic partial payments.

4a() of the Act may

(3) A sanction of restitution or of a fine shall be recovered by deductions from an inmate's net
approved earnings.

39 (l) The maximum number of hours of extra duties that may be ordered pursuant to paragraph
aa(l)(e) of the Act is

(a) 10 hours, for a minor disciplinary offence; and
(b) 30 hours, for a serious disciplinary offence.

(2) A sanction to perform extra duties imposed pursuant to paragraph aa(l)(e) of the Act shall
specify the type of duties and, subject to subsection (3), the period within which the duties are to
be performed.

(3) An inmate shall not be paid for the performance of extra duties imposed as a sanction and
shall perform those duties during the inmate's free time.

40 (1) Subject to subsection (2), where an inmate is ordered to serve a period of segregation
pursuant to paragraph 44(l)(f) of the Act while subject to a sanction of segregation for another
serious disciplinary offence, the order shall specify whether the two periods of segregation are to
be served concurrently or consecutively.

(2) Where the sanctions of segregation referred to in subsection (l) are to be served
consecutively, the total period of segregation imposed by those sanctions shall not exceed 45
days.

(3) An inmate who is serving a period of segregation as a sanction for a disciplinary offence shall
be accorded the same conditions of confinement as would be accorded to an inmate in
adm

inistrative segregation.

4l (l)

Where an inmate is found guilty of a disciplinary offence, the carrying out of the sanction

may be suspended

(a) in the case of a minor disciplinary offence, by the institutional head or a staff member
designated by the institutional head, subject to the condition that the inmate is not found
guilty of another disciplinary offence committed during a specific period fixed by the
institutional head or staff member, which period shall not be longer than 2l days after the
date of imposition ofthe sanction; and
(b) in the case ofa serious disciplinary offence, by the independent chairperson, subject
to the condition that the inmate is not found guilty of another serious disciplinary offence
committed during a period fixed by the independent chairperson, which period shall not
be longer than 90 days after the date of imposition of the sanction.

(2) Where an inmate no longer meets a condition referred to in subsection ( I ), the inmate shall
carry out the sanction that was suspended.

(3) The institutional head may, on humanitarian grounds or for rehabilitative purposes, cancel a
sanction imposed pursuant to section 44 of the Act.

Search and Seizure

Manner of Carrying out Searches
43 A non-intrusive search shall be carried out by means of a hand-held scanner, a walk-through
scanner whereby the person being searched is required to walk through a metal detector scanner,
or any similar non-intrusive device.

44 A frisk search shall be carried out from head to foot, down the front and rear ofthe body,
around the legs and inside clothing folds, pockets and footwear.

45 A strip search shall consist of a visual inspection of the person by a staff member, in the
course of which inspection the person being searched shall undress completely in front of the
staff member and may be required to open the person's mouth, display the soles of their feet, run
their fingers through their hair, present open hands and arms, bend over or otherwise enable the
staff member to perform the visual inspection.

46 A strip search and a body cavity search shall be carried out in a private area that is out ofsight
of every other person except for one staff member of the same sex as the person being searched,
which staff member is required to be present as a witness unless, in the case of a strip search, the
search is an emergency as described in subsection 49$) of the Act.

Searches of Inmates

A

staff member of either sex may conduct a routine non-intrusive search or a routine frisk
search of an inmate where

47

(a) the inmate is entering or leaving a penitentiary or a secure area;
(b) the inmate is entering or leaving the open or family- visiting area of a penitentiary;
(c) the inmate is entering or leaving a work or activity area in a penitentiary;
(d) the inmate is entering or leaving a segregation area;
(e) the inmate is on a temporary absence outside the penitentiary;

(f) the inmate has been requested to submit to urinalysis and the search is conducted
immediately before the commencement of the collection process described in section 66;
or

(g) the institutional head determines that there is an oppoftunity for the introduction of
contraband into the penitentiary and the institutional head specifically authorizes such
searches in writing.

48 A staff member of the same sex as an inmate may conduct a routine strip search of the inmate
where
(a) the inmate is entering or leaving a penitentiary or a secure area;

(b) the inmate is leaving the open visiting area of a penitentiary;
(c) the inmate is entering or leaving the family-visiting area of a penitentiary; or
(d) the inmate is leaving a work area in a penitentiary, if the inmate has had access to an
item that may constitute contraband and that may be secreted on the inmate's body.

(l) A person

referred to in subsection 47(2) of the Act who provides supervision, treatment,
instruction or counselling services to the Service may conduct the searches referred to in
subsection 47(l) of the Act.
49

(2) A person referred to in subsection 49(2) of the Act who provides supervision, treatment,
instruction or counselling services to the Service may conduct the searches referred to in
subsection 49(l) of the Act.

(3) Training in conducting a search referred to in subsection (l) or (2) shall consist of the
training related to search procedures that is contained in the staff orientation and training
program provided by the Service.

50 The power of the institutional head to authorize strip searches of inmates pursuant to
paragraph 49(3Xb) of the Act may be exercised by a staff member who is in a more senior
position than the staff member referred to in subsection 49(3) of the Act.

Searches of Cells

5l (1) A staff member may, without individualized suspicion, conduct searches of cells and their
contents on a periodic basis where the searches are designed to detect, through the systematic
examination of areas of the penitentiary that are accessible to inmates, contraband and other
items that may jeopardize the security of the penitentiary or the safety of persons and are
conducted in accordance with a search plan

(a) that sets out

(i) when the searches are to take place,

(ii) the locations ofthe searches, and

(iii) the means that may be used to conduct the searches; and
(b) that is approved by the institutional head as being in accordance with the purposes of
this subsection.

(2) Where a staff member searches an inmate's cell and its contents pursuant to subsection (l),
another staff member shall be present at all times during the search.

52 (l) Subject to subsection (3), where a staff member believes on reasonable grounds that
contraband or evidence of an offence is located in an inmate's cell, the staff member may, with
the prior authorization ofa supervisor, search the cell and its contents.

(2) Subject to subsection (3), where a staff member searches an inmate's cell and its contents
pursuant to subsection (l ), another staff member shall be present at all times during the search.

(3) A staff member is not required to obtain an authorization or conduct a search in the presence
of another staff member in accordance with subsections (l) and (2), respectively, where the staff
member believes on reasonable grounds that delaying a search in order to comply with those
subsections would result in danger to the life or safety of any person or the loss or destruction of
contraband or evidence.

Emergency Searches of Cells
53 Where an emergency occurs and the institutional head believes on reasonable grounds that
contraband or evidence that relates to the emergency is located in the cells, the institutional head
may authorize a search of cells and their contents by a staff member.

Searches of Visitors
54

(l) A staff member may conduct a routine non-intrusive search or a routine frisk search of a

visitor, without individualized suspicion, when the visitor is entering or leaving a penitentiary or
a secure area.

(2) lf a visitor refuses to undergo a search referred to in subsection (l), the institutional head or a
staff member designated by the institutional head may
(a) prohibit a contact visit with an inmate and authorize a non-contact visit; or

(b) require the visitor to leave the penitentiary forthwith.

Searches of Vehicles
55 (1) A staff member may, by stopping a vehicle and inspecting the vehicle and its contents,
conduct a routine search of a vehicle, without individualized suspicion, where
(a) the vehicle is entering or leaving penitentiary property;

(b) the vehicle is entering or leaving a secure area on penitentiary property;
(c) the vehicle is in an area on penitentiary property to which access is restricted or

prohibited; or
(d) the vehicle is on penitentiary property at a time when visitors are not normally
permitted to be at the penitentiary.

(2) Where an emergency occurs and the institutional head believes on reasonable grounds that
contraband or evidence that relates to the emergency is located in a vehicle on penitentiary
property, the institutional head may authorize a search of the vehicle and its contents by a staff
member.

Searches of Staff Members
56 A staff member may conduct a routine non-intrusive search or a routine frisk search of
another staff member, without individualized suspicion, when that other staff member is entering
or leaving the penitentiary or a secure area.

Seizure
57 Where a staff member or other authorized person seizes an item during a search conducted
pursuant to any of sections 47 to 64 of the Act, the staff member or authorized person shall, as
soon as practicable,
(a) issue a receipt to the person from whom the item is seized; and

(b) submit the item to the institutional head or a staff member designated by the
institutional head or, in the case of a seizure pursuant to subsection 66(2) of the Act, to
the person in charge of the community-based residential facility.

Reports Relating to Searches and Seizures
58 ( l) A person who conducts a search pursuant to any of sections 47 to 64 of the Act shall
prepare and submit to the institutional head or a staff member designated by the institutional
head, as soon as practicable and in accordance with subsection (4), a post-search report
respecting the search where
(a) the search is a non-routine strip search conducted pursuant to any ofsubsections 49(3)
and (4) and 60(2) and (3) and paragraph 6a(l)(b) ofthe Act;
(b) the search is a search conducted pursuant to section

5l or 52 of the Act;

(c) the search is a routine strip search conducted under section 48 of the Act which
necessitated the use offorce;
(d) the search is an emergency search of an inmate, a vehicle or a cell; or
(e) the staff member or other authorized person seizes an item in the course of the search.

(2) Every employee of a community-based residential facility who conducts a search pursuant to
section 66 of the Act shall prepare and submit to the person in charge of the facility, as soon as
practicable and in accordance with subsection (4), a post-search repoft respecting the search.

(3) Every institutional head who authorizes a search of all inmates pursuant to section 53 of the
Act shall prepare and submit to the head of the region, as soon as practicable and in accordance
with subsection (4), a post-search report respecting the search.

(4) A post-search report shall be in writing and shall contain
(a) the date, time and place of the search;

(b) a description of every item seized;
(c) the name of the person searched, the number of the room or cell that was searched or
the licence number of the vehicle searched, as applicable;
(d) the name of every person conducting the search and, where applicable, the name
every person present during the search;
(e) the reasons for the search;

(f) the manner in which the search was conducted; and
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(g) in the case ofa post-search report referred to in subsection (3), the facts that led the
institutional head to believe that the presence of contraband constituted a clear and
substantial danger to human life or safety or to the security of the penitentiary, and an
indication of whether the danger was averted.

(5) Every person to whom a search relates, or from whom any item is seized in the course of a
search referred to in subsection (l) or (2), shall have access, on request, to the post-search report
respecting the search or seizure.

(6) Every post-search report shall be retained for a period of at least two years after the date
the search to which it relates.
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Livine Conditions
Physical Conditions
83 (1) The Service shall, to ensure a safe and healthful penitentiary environment, ensure that all
applicable federal health, safety, sanitation and fire laws are complied with in each penitentiary
and that every penitentiary is inspected regularly by the persons responsible for enforcing those
laws.

(2) The Service shall take all reasonable steps to ensure the safety of every inmate and that every
inmate is
(a) adequately clothed and fed;

(b) provided with adequate bedding;
(c) provided with toilet articles and all other articles necessary for personal health and
cleanliness; and

(d) given the opportunity to exercise for at least one hour every day outdoors, weather
permitting, or indoors where the weather does not permit exercising outdoors.

Visits
90 (l) Every inmate shall have a reasonable opportunity to meet with a visitor without a physical
barrier to personal contact unless

(a) the institutional head or a staff member designated by the institutional head suspects
on reasonable grounds that the barrier is necessary for the security of the penitentiary or

the safety ofany person; and

(b) no less restrictive measure is available.

(2) The institutional head or a staff member designated by the institutional head may, for the
purpose of protecting the security of the penitentiary or the safety of any person, authorize the
visual supervision of a visiting area by a staff member or a mechanical device, and the
supervision shall be carried out in the least obtrusive manner necessary in the circumstances.

(3) The Service shall ensure that every inmate can meet with the inmate's legal counsel in private
interview facilities.

9l (l)

Subject to section 93, the institutional head or a staff member designated by the
institutional head may authorize the refusal or suspension of a visit to an inmate where the
institutional head or staff member suspects on reasonable grounds
(a) that, during the course of the visit, the inmate or visitor would

(i) jeopardize the security of the penitentiary or the safety of any person, or

(ii) plan or commit

a criminal offence; and

(b) that restrictions on the manner in which the visit takes place would not be adequate to

control the risk.

(2) Where a refusalor suspension is authorized under subsection (l),
(a) the refusal or suspension may continue for as long as the risk referred to in that
subsection continues; and

(b) the institutional head or staff member shall promptly inform the inmate and the visitor
of the reasons for the refusal or suspension and shall give the inmate and the visitor an
opportunity to make representations with respect thereto.

(l) Subject to section 93, the institutional head or a staff member designated by the
institutional head may authorize a complete suspension of the visiting rights of all inmates in a
penitentiary where the security of the penitentiary is significantly jeopardized and no less
restrictive measure is available.
92

(2) Every complete suspension of visiting rights under subsection
(a) the head of the region on or before the

(l),

shall be reviewed by

fifth day of the suspension;

and

(b) bV the Commissioner on or before the fourteenth day of the suspension.

Aboriginal Offenders

l4 Where an offender submits a request for a transfer

to the care and custody of an aboriginal
community pursuant to subsection 81(3) of the Act, the Commissioner or a staff member
designated by the Commissioner shall, within 60 days after the request is made, consider the
request, consult with the aboriginal community and give the offender notice in writing of the
decision, including the reasons for the decision if the request is denied.
I

Conditions of Release
161 (1) For the purposes of subsection 133(2) of the Act, every offender who is released on
parole or statutory release is subject to the following conditions, namely, that the offender

(a) on release, traveldirectly to the offender's place of residence, as set out in the release
certificate respecting the offender, and report to the offender's parole supervisor
immediately and thereafter as instructed by the parole supervisor;

(b) remain at alltimes in Canada within the tenitorial boundaries fixed by the parole
supervisor;
(c) obey the law and keep the peace;

(d) inform the parole supervisor immediately on arrest or on being questioned by the
police;
(e) at alltimes carry the release certificate and the identity card provided by the releasing
authority and produce them on request for identification to any peace officer or parole
supervisor;

(f) report to the police if and as instructed by the parole supervisor;
(g) advise the parole supervisor ofthe offender's address ofresidence on release and
thereafter report immediately

(i) any change in the offender's address ofresidence,
(ii) any change in the offender's normal occupation, including employment,
vocational or educational training and volunteer work,

(iii) any change in the domestic or financial situation of the offender

and, on

request of the parole supervisor, any change that the offender has knowledge of in
the family situation of the offender, and

(iv) any change that may reasonably be expected to affect the offender's ability to
comply with the conditions of parole or statutory release;
(h) not own, possess or have the control of any weapon, as defined in section 2 of the
Criminal Code, except as authorized by the parole supervisor; and

(i) in respect of

an offender released on day parole, on completion of the day parole,
return to the penitentiary from which the offender was released on the date and at the
time provided for in the release certificate.

(2) For the purposes of subsection 133(2) of the Act, every offender who is released on
unescorted temporary absence is subject to the following conditions, namely, that the offender
(a) on release, travel directly to the destination set out in the absence permit respecting
the offender, repoft to a parole supervisor as directed by the releasing authority and
follow the release plan approved by the releasing authority;

(b) remain in Canada within the territorial boundaries fixed by the parole supervisor for
the duration ofthe absence;
(c) obey the law and keep the peace;

(d) inform the parole supervisor immediately on arrest or on being questioned by the
police;
(e) at all times carry the absence permit and the identity card provided by the releasing
authority and produce them on request for identification to any peace officer or parole
supervisor;

(f) repoft to the police if and as instructed by the releasing authority;
(g) return to the penitentiary from which the offender was released on the date and at the
time provided for in the absence permit;
(h) not own, possess or have the control of any weapon, as defined in section 2 of the
Criminal Code, except as authorized by the parole supervisor.

Interpretation Act, R.S.C. 1985, c.I-21, as amended

Interpretation
Definitions
2

(l)

In this Act,

"Act"

means an Act of Parliament;

"enact" includes to issue, make or establish;
"enactment" means an Act or regulation or any portion of an Act or regulation;

"public officer" includes any person in the federal public administration who is authorized by or
under an enactment to do or enforce the doing of an act or thing or to exercise a power, or on
whom a duty is imposed by or under an enactment;
"regulation" includes an order, regulation, rule, rule of court, form, tariff of costs or fees, letters
patent, commission, warrant, proclamation, by-law, resolution or other instrument issued, made
or established
(a) in the execution of a power conferred by or under the authority of an Act, or

(b) bV or under the authority of the Governor in Council;

"repeal" includes revoke or cancel.

Expired and replaced enactments
(2) For the purposes of this Act, an enactment that has been replaced is repealed and an
enactment that has expired, lapsed or otherwise ceased to have effect is deemed to have been
repealed.

Public Heolth Agency of Canada Act

Establishment
3 The Public Health Agency of Canada is established for the purpose of assisting the Minister in
exercising or performing the Minister's powers, duties and functions in relation to public health.

Minister to preside
4 The Minister presides over the Agency and has the management and direction of it.

Criminal Code

General penalty
a

787(l) Unless otherwise provided by law, everyone who is convicted of an offence punishable
on summary conviction is liable to a fine of not more than five thousand dollars or to a term of
imprisonment not exceeding six months or to both.

o

Imprisonment in default where not otherwise specified
(2)Where the imposition of a fine or the making of an order for the payment of money is
authorized by law, but the law does not provide that imprisonment may be imposed in default of
payment of the fine or compliance with the order, the court may order that in default of payment
of the fine or compliance with the order, as the case may be, the defendant shall be imprisoned
for a term not exceeding six months.

International Covenant on Civil ond Politicol Rights
Article

6.

l. Every human being has the inherent right to life. This right shall be protected by law. No one
shall be arbitrarily deprived of his life.
2. In countries which have not abolished the death penalty, sentence of death may be imposed
only for the most serious crimes in accordance with the law in force at the time of the
commission of the crime and not contrary to the provisions of the present Covenant and to the
Crime of Genocide. This penalty can only be carried out pursuant to a finaljudge ment rendered
by a competent court.
3. When deprivation of life constitutes the crime of genocide, it is understood that nothing in this
article shall authorize any State Party to the present Covenant to derogate in any way from any
obligation assumed under the provisions of the Con vention on the Prevention and Punishment of
the Crime of Genocide.
4. Anyone sentenced to death shall have the right to seek pardon or commutation of the sentence.
Amnesty, pardon or commutation of the sentence of death may be granted in all cases.
5. Sentence of death shall not be imposed for crimes committed by persons below eighteen years
of age and shall not be carried out on pregnant women. 6. Nothing in this article shall be invoked
to delay or to prevent the abolition of capital punishment by any State Party to the present

Covenant.

Internationul Covenanl on Economic, Social and Cultural Rights
Article 2.

l. Each State Party to the present Covenant undertakes to take steps, individually and through
international assistance and co-operation, especially economic and technical, to the maximum of
its available resources, with a view to achieving progressively the full realization of the rights
recognized in the present Covenant by all appropriate means, including particularly the adoption
of legislative measures.
2. The States Parties to the present Covenant undertake to guarantee that the rights enunciated in
the present Covenant will be exercised without discrimination of any kind as to race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other
status.

3. Developing countries, with due regard to human rights and their national economy, may
determine to what extent they would guarantee the economic rights recognized in the present
Covenant to non-nationals.

Article

12

l. The States Parties to the present

Covenant recognize the right of everyone to the enjoyment
the highest attainable standard of physical and mental health.
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2. The steps to be taken by the States Parties to the present Covenant to achieve the full
realization of this right shall include those necessary for:
(a) the provision for the reduction of the stillbirth-rate and of infant mortality and for the healthy
development of the child;
(b) the improvement of all aspects of environmental and industrial hygiene;
(c) the prevention, treatment and control of epidemic, endemic, occupational and other diseases;
(d) the creation of conditions which would assure to all medical service and medical attention in
the event ofsickness.

Basic Principles

for the Treatment of Prisoners

Adopted and proclaimed by General Assembly resolution 45ll I
of l4 December I 990

l. All prisoners shall

be treated with the respect due to

I

their inherent dignity and value

as

human beings.
2. There shall be no discrimination on the grounds of race, colour, sex, language, religion,
political or other opinion, national or social origin, propefty, birth or other status.

3. It is, however, desirable to respect the religious beliefs and cultural precepts of the group to
which prisoners belong, whenever local conditions so require.
4. The responsibility of prisons for the custody of prisoners and for the protection of society
against crime shall be discharged in keeping with a State's other social objectives and its
fundamental responsibilities for promoting the well-being and development of all members of
society.
5. Except for those limitations that are demonstrably necessitated by the fact of incarceration,
all prisoners shall retain the human rights and fundamental freedoms set out in the Universal
Declaration of Human Rights, and, where the State concerned is a party, the International
Covenant on Economic, Social and Cultural Rights, and the International Covenant on Civil and
Political Rights and the Optional Protocolthereto, as well as such other rights as are set out in
other United Nations covenants.
6. All prisoners shall have the right to take part in cultural activities and education aimed at
the full development of the human personality.
7. Efforts addressed to the abolition of solitary confinement as a punishment, or to the
restriction of its use, should be undertaken and encouraged.
8. Conditions shall be created enabling prisoners to undertake meaningful remunerated
employment which will facilitate their reintegration into the country's labour market and
permit them to contribute to their own financial support and to that of their families.

9. Prisoners shall have access to the health services available in the country without
discrimination on the grounds of their legal situation.
10. With the participation and help of the community and social institutions, and with due
regard to the interests of victims, favourable conditions shall be created for the reintegration
of the ex-prisoner into society under the best possible conditions.
I

l.

The above Principles shall be applied impartially.
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Principles on rhe Use of Force
Rir"irn,, by Law eni.or."rrnt officiars,rEthe
"ni
Principles on the Effective.lnvestigati;r;;l
Documentation of Torture and other
cruel, lnhuman or Degrading treitment
or punistrmen,r!
tr," United Nations
Principres aad Guiderin.s oo rrru*
"iJ
t" i"griAid in criminJ-lrJrriyrrems,D

Aware of regional_ principles and standards
rerated to the treatmcnt of
prisoners, includiog me riinciptet
nrri-practices on the protection of persons

Deprived

of Liberty in rhe ir.tir*,
"oJ rrre'reuisca

Kampala Declaratlon,on prisou conOitions-in
Good Prison pracricez .rg
pri"ript;r

;;d

Fr
and Logal Assistance in Africa,

European prisou Rures, the

enir."tilr.nluriot".f.ration

ou
Guiderines on the Righr to a Fair Triat

Recalling its resorution 6sr230 of 2l
December 2010, entitled ..Twerfth unired
Nations congress on crime prrv"ntion
*licr it requcsred
the commissioo on crimo preve",ioi
criminar rustice'to ee[irirr an opetrended intcrgovernrneatar.expert group
to i".t"og"

*icriri."r lr"ii.l-ii
*J

oi lrrt pr".tiorr,
",
laq aad oa rhs revision of

information

wsll as national legislation anaixising
isiurnational
existing united Narious srandard rrrio*l,
,rres for

the

that they reflect recent advances in

;-"*;

Jf prison.rs

science and besr practicee,

so

"oi""iioJ
Recalling arsa irs resolutions 67figg
of 20 December 2012,6g/190 of
l8 December 201 3 and 69rrg2 or r g p.""J
er 2gr4, entitred ,.Standard Miuimum

Rules for the Treatment.of prisonsrs",
in
resolution 6g/190, in which it
took note with appreciation of the t"ort fu"ti"utar
Jo-*fv
tn.
exp".t-c-r";;;; the standard
Minimunr Rules for thc Treatment or prirorr".s,
end resolution 5il192, in which it
empbasized that efforts should be
made to no"ri"u the revision process,
buirding on
the recommendations made at the three
r""ring, of the Expert oroup and tbe
submissions of Member States,

Mindfur that,

in its

it

resorution 6g11 90,
took into coasideration the
recommcndations of the
Group with regard to the issues
rures of the
standard Minimum RurcslTpr1
that had bcJn

ia-*riiia

(a)

for

;;;,
r;is;;;;JliJro*ing *"r*

Respeot for prisoners' inherent dignity
and varue as human beings
l; 57-59; ind 60, para. l),

(rules 6, para,

(D)

Medical and health services (rules 22_26;
52; 62;and 71, pa,l..2),
Disciplinary action and punishmsal, including
the role of medical staff,
solitary confinement and reduction ,f
Ai.Grcl 27,29,31 and

(")

32),

(d)

Investigation of at deaths in custody,
as welr as of any signs or
allegarions of rorture ot hllT3
..-a.er"di"g ;eatment or punishment of pfisotrors
(rule 7 aud proposed
"
rules 44 bis and SiUirl,

16

Resolution 341169, auex.

17

Rerolution 3?/194, anner(.

tt

Eighth lJnited Nrltionr Congr*s on the hevention

of

Ct,

ii";5f fiif;lf,iY-,!Y0;iP#J:;;;;;"';";!v:::,r,1,'ii,rff K#"{"{:#nJ.fx;
re

a
2l

Rcsotution

iilE9, onoc

Resolution 67 Ag7, aanei.

Eootomic and Sooial Cormcil resolutiou 1997/36,
annq.
2 Ecolomic
aad Social Council resolution 199927,
annex.
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Rulcs)

(e)

protection and special
needs

of wrnerabre groups deprived of
io in oimcutt oirru"*lln.i-'lrutes o andtheir
7),

liberty, taking into consideration

The right of access

g$
""d
(g)
, (h)

"ouot
legal representarion (rules 30;

to

35,

pl&la,

l;

37;

Complaints and independent inspection (rules
36 and 55),
The replacement of outdated terminology
(rules22-26,62, g2 and g3
and various others),

(t)
, (rule 47),

Training of rerevant staff

to

imprement the Standard Minimum
Rures

Mindrur also that, in its resoruti on 69/192,
it reiterated that any changes to the
standard Minimum Rures shourd oot
to*
uoy of the existing standards, but should
reflcct recent advances in correctiooar
r"iuo"r and good pr""ti"o, ,o * ro promore
safety, security and humane conditions

foi piiron"rr,
Mindful further of the extensive consultative
process ourminating in the
reco'mendations of the Expert Group, pro.ces:s
a
spanning a period of five yoars,
consisting of techaical and expert prl-.oirurt"tions,
meetings in vienna, Bucnos
Aires and Cape Town, Sourh'Africa,
input of
Member states from alr regio-ns,
"oJt"
".ti;;-;;;;;froo.*o
ty representatives
of tbe United Nations
crime prevention and crimi;d justice
"*iri"J
progth." network and other United Nations
entities, including the ofiice oittre unite;
r.l",ion, High Commissioncr for Human
Rights, thc subcommittec on prcvention
or io^ur" and other cruer, Inhuman or
Degrading Treatment or- punishment, the
unitea
crime, intcrgovernmental organizntionr, ii.iuaing u"tior,, omie--on orugs ana
the lnternational committee of
the Red cross, speciari'ed a-genciet ii'ti
u'united.Nations system, including the
world Heslth organization,.
non-gor.rn-ro.nt"t

"na scienie
experts in the ficld of correctional

organizations and individual

_J nur"o rigfit , -----"-

Recalling its resorution 6gil72 of r g December
2014, entitred ,.Human rights
administration of justice-, in wrici
lt
,ecogni"rd
the importance of the
principle rhat, except for those rawful
riJi"ii"ns that are demonstrabty uec$sirated
bv the fagr of incarceratiou, p€rsons
retain their
non'derogabre human rights and all
other human rights
freedoms,
recalled that the social rchsbilitation
anJ ,"iil.grutioo of"";
persons deprived of thcir
liberty shall be among the essential
thr crimina.rjustice system, ensuring, as
far as possible, thar offenders are able;; "f
i""l'u
t"*-"utdi;t;;i;#;pporting life
upon their return to society, and took
not. o{, inter atia, gencrar co'm€nt No.
2l on
the humane rrcatmenr of persons a"pii""Jir
tn"ir uu.ity,
the Human
Rights Committee,a

in the

d.;;ffi;iffiffi#; ffi

i;'d;;;ar

;i*

"Jo;*;

l'

Expresses its gra*rude and appreciarion
ro tbe Govemment of south
Africa for hostiug the meeting
grgq e.nJi'croup on the Standard Minimum Rurcs
for the Treatm€nt of prisoners held in clo;
south Africa, from 2 to 5 March
2015 and for providing financiar ,uppo'rtthe review
process,
notes with appreciation ihe ,onr.nru,
achieved ou the nine thematic
'nd rules identified
for revisioi uy tn"
previous

i;*r,
*i r."J*rhi;'ilfi;;
ea."

fr:n,#!te

::{ifrL.**rds

z
4B'3

Sec gCN. l5l2ol

tr"";;ii,

of rhe General lssembty, Forty+evenrh s*sio4 gtEplsment
No.40 (N47/40),

i/t

Z.
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2' Expresses its appreciatior? to the c^overnment of Argentina
for hosting
and financing the meeting of the g*p".t
Group hetd in Buenog Aires from
1l to 13 December 20 I 2 and to the ooveriment
of aiazil ro, its nna*;al contribution
to the meeting of the Expert croup held;n
vi.nnu from 25 to za rutarctr zot+;
3' Achnowredges the valuabte work accomplished by the
bureau of the
meeting of the Expert croup herd -in-vi"nn"
in 2014 in preparing, with the
assistancc

of the secretariat, the documcnt"irbn.for
the .""ri"giiir,. Expert croup
beld in cape Town ia 2015, in particular
th-e revised consoridatiJ *ortiog
paper;t
4' l{oles that in-the Doha Decraration on Integrating crime prevention
and
crimiual Justice into the wider united--trations

Ageuda to Addrers sociar and
Econonic cha'enges and to promoJ theRule of Law at th€ Nationar and
lnternationar Levets, and public r"nloipiuo",
adopted by rhe Thirteenth united
Nations Congress on Crime p*"roiioo--*a
Criminal Justice, held ia Doha from
l2 to 19 April 2015,6 the Thirteent! c"";;*
wercomed the'work of the Expert
Group, and took note of_the^ arun ,pa?t"i
standard Minimum Rules for the
as

frnalizod ov

I:"#Tif.i1t"r"rTs,
5' adoprt the proposed

tlr s"p"tt Group

"t

itsieerle

hetd in cape

revision of the standard Minimum Rules
for the
Treatment of Prisoners, annexed_to tn"
pierrnt resolution, as the united Nations
Standard Minimum Rules for tfu fru"t
oeii o?pri.onrrq

6'

Approvet the recommendation of the Expert
croup that the Rules should
Mlldera Rures', a-iono* the legacy of the late president
South Africa, Nsrson Rorihrahra M*l;i":.who
spent
years

be known as "the Nerson

of

sourse

of his struggle for global

promotion of a culture of peaci;

human

2r
in prison in the
iigrt , equality, democracy and the

7' Decides to cxtend tle scope of Nclson Mandela
lnternational Day,
observed cacb vear on r8Jurv'nto
bJdso utirized h
humane
condilions of imprisonment, to raisc
";;;;1";;;mote
awareness about prisoners
being a continuous
part of society and to varue the.work
orprison staff as a so";at s"JJ" of particurar
importancc, and to this cnd invitcs v'cib.,
s*,"., regional organizations and
organizations of thE united Nations ,yrt.r
to cerebrate this occasion in an
appropriate m8[n€r;
E.

in the cotrtext of naragrapb 5 above, tbe preliminary
observatious to the Ncrson Mandela
iur"r, ,lia"rrcores the ooo-uiiiiog naturc of
the Rules, acknowredges the variety or
rtr.J", states, regar frameworks, and in
that regard recognizes that Member's,.*u
rov rdapt the apprication of the Rules in
accordanse with their domcstic tegal
frameworks, as appropriate, bearing in
mind
the spirit and purposes of the Rules]
Reaflirmt,

9' Encourages Member states to endeavour to inprove
conditions in
detention, consistent with the Nerson
r"l"oa"r" Rules and ail other relevant and
applicablc united Nations standards
ana notm, in crime prevention and criminal
justice, to continuc cxchangrng gooc
pr".tir.r in order to identify charrengcs faced
in imprementing the aures- aiito d;; ;ri;
experiences in dearing with those
challenges;
r

uN

oDc/ccp ct tgs.6 l2oI s tz.

x Rcsolution
?0/174, auex.

2t

See resolution 64/13.
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10. Invites the commission on crime prevention

and criminar Justice to
consider, at its upcoming sessions, reconvening
the open-ended intergovernmental
Expert

croup on the standard tvtinimum nutei ror tr,"
rr."trrni of prison"r, fo,
the purpose of idcntifuing the lessons r""rn"a,
the means t"
good practices and the chalrenges
"-ii^, of totheexclrange
faced in the imprementation
Nerson

Mandela Rules;

Encourages Member stat-€s to promote the
imprementation of the United
Nations Rures
for the protecrion or tuveniie, o"piin"?'o;
;;i;;;;.*yra and the
United N-ations Rures for the Treatment
oi worn.n prisoners and Non-custodiar
Measures for Women Offenders
ttle Sengfol Rules;.ri

12'

Recommends that Member states continue
to endeavour to reduce prison
overcrowding and, where appropriate, resort
to
non-custodial measuros as
alternatives to pretriar aaention, ti pioioi"
increas.ed access to justice and regar
defence mechanisms, to reinforce atternatives
to imprisonmroi *a

to support
rehabilitation and social reintegration progiu--ur,
in accordance with the United
Nations standard Minimum Rules for llon-i"rtoar"f
r"r""ru.r, ttr,lrolcyo Ruteg;,0
13' Notcs thc inportance of a voluntary- exchange of experiences
and good
-Jntities,
practices smong Member states and
with letevant iitorn"tioirt
where
appropriate, and the provision of technical
assistance t" rra.,oi* l,rr"r, for the
improved imprementaiion of the r.r"rr"-tr
rra"na"ru Rur"r, upon their r€guest;
14.

Encoarages Member states

to consider ailocating

human and
to assist r t" i^pi*rrn.nt of prisonadequate
conditions
and the
application of the Nelson Mandela Rules;

financial resources

15. Requests the United Nations oflice on Drugs and
crime to ensure broad
dissemination of the Nelson Mandela nuirr,
to design guidance material and to
provide techuicar assistanco and adviso$ur"i.",
to Mcmber statcs in the fisrd of
penar rcform' iu order to.develop or
strelgthen
peuirentiary r"girr.tioi, procedures,
-policies and practices in line witi thc
Rulei;

l6' commends the commission on crime prevention and criminat
Justice
for its continuing contributions to the imprwenent
of the aoministaiion of justice

tbrough- the development and rofinemeot

field of crime prcvention. and criminar
continue tbeir efforts in this regard;

17'

Requests

irioi"ro"tionar standards and norns in the
and cails upon Member states to

G;i;r,

the united Nations office

on Drugs and crime to continue to
promote the use and application of the
united Nations standards and norms in crime
-services
prevontion

and criminar
by, inter aria, providiog ua"i*iy
and
-justice
technical assisrance to Member
st"t"r, oo iuqurrt, including assisrance in crime
prevcntion, criminal justice and raw ,rfor-,
inir"
fo,
law enforcsment, crime prevention ana criur'inal
"otjustice prrio*ii
"rcd"J;;'Jt
"iniog
*oiupport
in
tn"
administration and management of penal anolenirenti*j,
,y;;;JirJ contributing
to the upgrading oftheir effrciency and capabilities;

l8' Invites Member States and other donors to provide extrabudgetary
resources forpurp:-s:s.des*ibed above, in accordance
-th9
,i r, iir rures and
procedures of the
United Nations;
19. Afrirns the important rore of the united Nations
crine prevention and
criminal justico ProgrEmrne network, intergovernmental
organizations and
non-govsrnmental organizations in consultative
status wilh the Economic and
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social council in the rcvision process and in.contributing
to the dissemination,
pr.omotion and practicar applicaiion
of the Nerson Mandera Rules in accordance
with the procedures for theii effecrivo implimeitarion.
60th plenary meeting

I7 December 20tS

Annex

united Nations stsndar-d Minimum Rures
for the Treatment of
Prisoners (the Netson MdAel; R rdiPrcliminary observation

I

The following rures are not intendcd to
dcscribe in detair a model system of
penal instirutions. They
onry,
on
the
basis of th;;;ril"
consensus of
contemporary thought and,seek
the essential elements of the mosi
systems of
today, to set out what is generaily accepted
"arqrut,
r" r.iog good prilcipres
ald practice in
the treatnent of prisoners and prison mauagcmelt,

Prelimilary observation 2
l' In view of the great variety.of legar, sociar, economic
and
-aregeographicar
conditions in the worrd, it is evident th-at'not
ail of the rures
capabre of
application in all places and at all times.
They should, however,

servc to stimulate a
constatrt endeavour to ovcrcono practicar
didicurtios in ttre ,"ay
apprication,
iu the knowledge that they represeat,
"r,r"i" which are
*notu, 1[s ninimum conditions
accepted as suitsble by the United
", "
Nations.

2' on the other hand, the rures cover a fierd in. which thought

is constantly
developing' They are not.intended to pr"orud"
experiment and practices, provided
these are in harmony yi$ tl9 principics
i'urpos"s wricu
derive from the rext of the rures
"iu rt"."r,
;
wilr always u" ;"Irin"ur. for the
central prison administration to authorize
"r
deprrturos from the rures in tbis spirit.

;l;;:

Prcliminary obscrvation

1.

; ilt;;d;

3

Psrt I of the rules covers the general managementof
prisons, and is applioable

:"_,_"]l_:irrs?ries
subjcct

iJ;;oJ"*

of prisoners, cri-minal o,
untried.;;;;;ri"i"a, including
to 'security measurcs" or"i"il,
corectivc measrues oid"rud by thi

2'

Part il contains rures appricabre onry
each secrion. Nevertheless, thi rures uodei

to the speciar categories deart with in

s""tion,q,

ssltence, sball be equally applicable to catogorics "ppri"iiii ro-iiroo.r, ,oa*
of prisoners dealt with in
sestions B, c gnd D, provided ihey ao
oot
witb the rures governing those
catcgories and are for their benefit.
"onnict
Preliminary obscrvation 4

l'

The rules do uot seek to regulate the
managcment of institutions set aside for
facilitls o, .orr*rioiailcnoors, uut in
general part I would be equally applicablc

young persotrs such as juvenilc detention

in sucl institutioas.
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2' The- category ofyoung prisoners should include at least all young persons
who
come within the jurisdiction ofjuvenile courts.
As a rule, ,u"t yooof iersons shourd
not be sentenced to imprisonment.
I.

Rules of general application

Basic priuciples

I

Rule

All

prisoners shall be treated with the respect
due to their inherent dignity and
beings. No prisoner shall be subiected to,
-hu-.*
shall be
protected
value as

from, torture and other cruel, inhinr"o o, "io-"r-ffiilners
a.gl"dilg treatment or
for which no circumstances whatso""", o,"1-bl'invoked
as a
justification, The safety and security
of prisoners, stafl service providers and
punishment,

visitors shall be ensured at all times.
Rule 2

t'

The present rules shall be applied impartially.
There shall be no

discrimination
on the grounds of race, colour, scx, language,
riligion, political o, oil", opinion,
national or sociar origin, property, birth o; *-y Ltn"r-rt"toJ.
rh";igi;s beliefs and

moral precepts ofprisoners shall be respected.

2', . ln ord.er for the principle of non-discrimination to be put inio practico,
prison
administrations shat rafte account of the individual
needs
parricurar
the most wlnerable categories in prison settings.
"i;il;;.;;;in
Measures
to protect and promote
the rights of prisoners with speciai needs are riquired
and shari ooi b* ,"g"ro"a
discriminatory.
",
Rule 3

lmprisonment and other measures that resurt in
cutting off persons ftom tbe
outside world are affrictive.by the very fa* of
taking rro, tr,irrlJ*ir,r,"

right of
self-determination bv depriving thern of thcir liberiy.
Tt".;i;;J;h"
priron ,yrto,
shall not, excspt as incidental to justifiable separation
or the maintenance of
discipline, aggravato the sufferiag io-h-"rrot in such
a situation.
Rule 4

1. The purposes of a sentence of imprisonmetrt or si,oilr
a person's libcrty are primariry to protect society

measures deprivative

of

"g"iori
"iir, *o ,o reduce
iith;
;;";;ifrriroo-uor
i,
used to ensure' so far as.possible, the reintegration
ofsuoh parro* ioro'rociety upon
'
release so that they can lead a law-abiding a;d
self-supporting [fe. --2'- To this eod, prison administrations and other competent authorities
recidivism. Those purposes cao be echieved onrv

should
offer education, vocational training and work, as well
as other forms of assistance
that are appropriate and available, including those
or a rcmedial, mora! spiritual,
social and hearth- and sports-based naturel Alr
such pro;;;-'-'-"rtiviti", uoa
seryices should be delivered in line with the individual
treatirent n.ra, of priroorrr.
Rule 5

1.

The prison regime shourd seek to miirimize any differences
between prison life
p*;;;;
the respecr
due to their dignity as human beings.
"iii"
and
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Prison administrations shail make arr reasonable
accommodation

and
adjustments to ensur€ that prisone_rs
with physical, nrental or other disabilities have
full and effective access to prison Iife on
basis.

"l-r'quituUle

Prisoner file management
Rule 6

There shalr be a standardized prisoner
fire management system in every place
where persons arc imprisoned.
o
;y;;
may be an erectronic database of
-such
records or a registration book with
numbeied and sigued pages. procedures sha[
be
in place to ensure a secure audit trait and to prevent
unauthorized access to or
modification of any information contaiaed in
tie system.
Rule 7

No person sha[ be received in a prison without
a valid commitment order. The

following informarion shail be entcred'in
admission of every prisoaer:

,rr piiroo", filr;.*g;;ot-

ryrt*

upoo

(a) Precise information_enabring determination of his or her
unique identity,
respecting his or her self-perceived gea-rler;
(b) The reasons for his or her commitment and the responsible
authority, in
addition to the date, timc and place of
arresg
,r""rr!1]

(d)
(e)
A

The day and hour of his or her admission and
release as well as of any
Any visible injuries and complaints about prior
ill-treatment;
An inventory ofhis or her personal properry;
The names of his-or her farnily members, including,
where applicable, his
or guardianship status;
"iJ"rrrtooy
Emergency contact details and information
on the prisoner,s next of kin.

or her children, the chirdren's ages, rocation

(g)
Rule

I

The followiug information shalr be entered
in the prisoner fire management
systen in the course of imprisonmen! where
applicable:

(a)

Information rerated to the judicial process, including
dates

hearings and legal representation;

(D)

Initial

(c)
(d)

Information related to behaviour and discipline;

(e)
a

Information on the imposition of disciplinary sanctions;

of court

asscssment and c.lassification reports;

Requests and complaints, including allegations
of torture or other cruel,
inhuman or degrading treatmcnt or punishmfnt,
unless they are of a confidential
nature;

lnfornation on the circumst'nces and causes of
any injuries or death and,
in the sase of the latter, thc destination
ofttre.e_ains.
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Rule 9

All records referred to in rures z and g shail be kept confidentiar
and made
available only to those whose professionar responsibiritie,
,"qui*
access to such
records,_ Every prisoner shail be granted
access to the records i"rt"iiing to him or
her, subject to redactions authorized under donrestic
legislation,
,fr"ff be entitled
to receive an official copy of such records upon
his or ier r.lease."nA
I0

Rule

Prisoner file management systems sha[ arso be used to generate
rsriabre data
about trends relating to and characteristics of the prison
p'opulaiion, iacluding
occupancy rares, itr order to create a basis for
evidence-basea docision-iaring.
Seprretion of categories

tl

Rule

The difrerent caregorics of prisoners shar be kept in
separate institutions or
of institutions, taking account of their Eex, age, criminal record,
the legal
reason for their detention and the nccessities of their;;t
;;lili--.
parts

(q)

Men and women shell so far as possibre be detained

institutions; in an institution which receives both men
u"a
premises allocated to women shall be entirely
separate;

(D)
(c)

in

separate

whote of the

untried prisoners shall be kept separate from convicted prisonersl
Persons imprisoned for dcbt and other
.civil prisoners shalr be kept

- persons imprisoned by
separate from
reason

(d)

*or.n, iiJ

ofa criminal odbn..;

Young prisoners shall be kept separate fiom adulis.

Accommodation
Rule 12

l' .. whcrc slccping accommodation is in individuar ceils or rooms, each prisoncr
shall occupy by night a cell or room by himself or hersetf.
lf foi rp.riuf reasetrs,
suoh. as temporary overcrowding, it becomcs
trccessary for the centrar prison
admiuistration to make an exception to this rure, it is
not desirabre to have
two

prisoners in a cell or roon,

2'

where dormitories are used, they shall be oocupied by prisoners
carefully

selccted as being suitabl€ to associate with one aaother
in those conditions. There
shall be regular supervision by night, in keeping with the

outri. or,h. prison.

Rule

I3

All accommodation providod for the use of prisoners and in particurar ail
slecping accommodation shall- rncet arl rcquirements
of health, due regard being
paid to climatic conditions and particularly
to cubic cont€nt of
orinimum floor
space, lighting, heating and ventilation.
"ir,

r0/33

tlnited Nations Standard Minimum Rules for the
Treatment of Prisoners (the Nelsoo Maodela Rules)

A/RES/70/175

Rule 14

ln allplaces where prisoners

are required

to live or work:
The windows- shalr be rarge enough to enabte the prisoners
to read or
yo* b1 natural light and shall be so Jonstrucied that they
the entrance of
fresh air whether or not there is artificial vcntilation;
""n "'llo*

(a)

(b)

Artificial light shall be provided sufficient for the prisoners to read
or

work without injury to eyesight.
Rule 15

The sanitary instalations shalr be adequate to enable every prisoner
to compry
with the needs ofnature when necessary
io u slea! and d"cenimanner.
"oo

Rule 16

Adequate bathing

and shower instaltuions shalr be provided so that every
nriso-ner can, and may be required to, have a bath or shower, at a temperature
suitable to the crimate,
frequently as necessary for generar nyliene according to
season and geographical-as
region, but at least once a *eek in a tempLate climate.
Rule 17

All parts of a prison regularly used by prisoners shall be properry maintained
..
and kept scrupulously clean at all times.
Personal hygiene
Rule

I8

l.

Prisoners shall be required to keep their persons cleen,
and to this end they
with water and wittr suctr toilet artictes as are necessary for hearth
:litll"_{""ided
ano cternlltress.

ln order that prisoners,may maintain a good appearanoc compatibre
with their
-_
self-respect, facilities shall be provided for ihe proper care
of the hair and beard,
and men shall be able to shave regularly.
2'

Clothing and bedding
Rule 19

l. Every prisoner who is not allowed to wear his or her own crothing shall be
provided with an outfit of clothing suitable for the
climate
to keep him
or her in good health. such clothing sball in no manner
"oa "arqu"i,
be degrading
or humiliating.
All clothing shall be clean and kept in proper oondition. underorothing shalr
?.
be changed and washed as often .r o.""riury iot
or maintenance ornygiro".

3. In exceptional circumstances, whenever a prisoner is removed outside the
prison for an authorized purpose, he or she shall
be allowed to wear his or her own
clothing or other inconspicuous clothing.
Rule 20

lf prisoners are allowed to \rrear their own crothing, arrangements shall be
made on their admission to the prison to ensure that it shall
be clean and fit for use.
ttBS

Llnited Natiotrs Stendard Minimuor Rules for the
of Prisonerc (the Nclson Mandela Rulcs)

A/R.ES/?0/17s

Trertme[t
Rule

2l

Every prisoner shall, in accordance with local or national standsrds. be
provided wilh a separate bed and with separate and sufficient bcdding which shall
be clean when issued, kept in good order and changed often enough to ensure its
cleanliness.

Food
Rale 22

l.

Every prisoner shall be provided by the prison administration at the usual

hours with fobd of nutritional value adequate for health and strength, of wholesome
quality and well prepared and served,

2,

Drinking water shall be available to every prisoner whenever he or she needs it.

Erercise and sport
Rule 23

1. Every prisoner who is not employed in outdoor work shall have at least one
hour of suitable exercise in the open air daily if the weatler permits.
2. Young prisoners, and others of suitable age and physique, shall receive
physical and rccreational naining during the period of exercise. io this end, space,
installations and equipment should bc provided.
Herlth-cere services
Rule 24

l. The provision of health care for prisoners is a State responsibility. prisoners
should cnjoy the same staadards of health care that are available in the community,
and should have acccsg to necessary health-care services fiee of charge without
discrimination on the grounds of their lcgal statug.
2.

Health'care services should be organized

in close relationship to the general

public health administration and in a way that ensurcs continuity of treatment and
care, including for Hlv, fuberculosis and other infectious discases, as well as for
drug dependence.
Rule 25

I' Every prison shall have in place a health-care service tasked with evaluating,
promotilg, piotocting and irnproving the physical and mental health of prisoners,

paybg particular attention to pfisooers with special health-care needs or *ith heatth
issues that hamper their rehabilitatioa.

2,

The health-care servioe shall consist of an interdisciplinary team with sufficient
qualified personnel acting in full clinical indepeudence and shalt ercompals suffcient
expertise in psychology and psychiaby. The services of a qualified dentlst shall be
available to every prisoner.
Rule 26

l. The health-care service shall prepare and maintain accurate, up-to.date aud
confidentisl individual rnedical files on all prisoners, and all prisonirs should be
grrnted access to their files upon request. A prisoner may appoint a third party to
access his or her medical file.
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