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Executive Summary
The Government of the Northwest Territories
and experts from the scientific, non-governmental
and First Nations communities are now on record.
Testimony from these sectors at federal hearings
held earlier this year overwhelmingly stated that the
damaging impact of oil sands activity on Canada’s
water resources required more federal involvement.
3.
Watered Down highlights some of the most compelling
testimony from the recent federal hearings by the
House of Commons Standing Committee on
Environment and Sustainable Development. From its
testimony, we derived the following recommendation:
4.
The Government of Canada should live up to its
legislative responsibility and substantially increase
its role in protecting human health and the
environment through the oversight and regulation
of the oil sands industry’s impact on fresh water
resources and aquatic ecosystems.
The impact of oil sands activity on water resources
is significant:
1. As of June 2008, 720 million cubic metres of
toxic water sat in tailing ponds now covering
130 square kilometres. A breach of any one of
those tailings ponds could result in catastrophic
destruction to downstream communities.
2. Testimony presented at the federal hearings
clarified that some tailing ponds do seep
toxins into groundwater and surface water.

4

5.

6.

7.

Environment Canada, in direct contradiction
to both industry projections and reports of
seepage, testified that “the chemicals in the
tailings ponds are not being released to the
environment.” And yet, Alberta government’s
own approvals acknowledge seepage into
groundwater and surface water.
Oil sands activity is projected to result in the
clearing of 4,802 square kilometres of forests
and wetlands – diminishing the land’s ability to
store and filter water. This area is equivalent
to the combined size of Montreal, Vancouver,
Calgary, Edmonton, and Ottawa/Hull.
Projected increases in water diversions on the
Athabasca River will further reduce river flows
that have already decreased by as much as 30
percent since 1970. Climate change is predicted
to account for further declines of up to 30 percent.
First Nations communities have identified water
as a key area of interest because of concerns
about water contamination, supply, and the
potential impacts on their drinking water sources.
Seventy percent of the sulphur dioxide and
nitrogen oxides emitted by Alberta’s oil sands
operations are deposited in Saskatchewan creating
possible acidification of lakes in that province.
National attention to the killing of 1,600 birds
on a Syncrude tailing pond in 2008 could be
only a drop in the bucket. Estimates suggest
actual bird deaths might range between 8,000
and 100,000 annually.
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Tailings pond on the north edge of Syncrude’s oil sands
upgrader and mining operations. The toxic lake is more
than five kilometres long.
Photo: David Dodge, the Pembina Institute

To substantially increase its role in protecting
human health and the environment regarding the
oil sands industry’s impact on fresh water resources,
Watered Down recommends the federal government
do the following:

•

•

•

•

•
•

Establish enforceable standards under the
Canadian Environmental Protection Act for key
toxic substances created by oil sands activity.
Lead a process to create a water-sharing
agreement between itself and Alberta, the
Northwest Territories, Saskatchewan, and
Aboriginal governments.
Establish strict, enforceable, and protective limits
on water withdrawals.
Conduct a comprehensive peer-reviewed
assessment of the health impacts of industrial
oil sands development on the residents of First
Nations and Métis communities.

•

•
•
•

Require the completion of a comprehensive
cumulative effects assessment and establish
binding limits that protect the natural
environment based on that assessment.
Identify and protect the habitat of listed species
at risk in the region affected by oil sands activity.
Implement the Migratory Birds Act and prosecute
bird deaths on tailings ponds.
Assume the leadership responsibility for
monitoring the environmental impacts of oil
sands development.
Institutionalize proactive measures requiring oil
sands operators to pay for the environmental
damage caused to water resources.
Set and adopt absolute targets for greenhouse
gas reductions.
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Introduction	
In 2009, the federal House of Commons Standing
Committee on Environment and Sustainable
Development held hearings in Alberta and Ottawa
on the issue of oil sands development and impacts
to fresh water resources. Overwhelmingly, experts
from the scientific, non-governmental, First Nations
communities as well as the Government of the
Northwest Territories stated that the damaging
impact of oil sands activity on Canada’s water
resources required more federal involvement.
While oil sands activity has many environmental
impacts, it has a particular impact on water resources.
• Oil sands activity is projected to result in the
clearing of 4,802 square kilometres of forests
and wetlands for mining pits and also for the
construction of roads, well sites, and pipelines
that destroy the land’s ability to maintain
ecosystem health by storing and filtering water.1
This area is equivalent to the combined size of
Montreal, Vancouver, Calgary, Edmonton, and
Ottawa/Hull. Over 2,000 square kilometres of
wetlands alone will be will be lost if the entire
surface mineable area is exploited.2
• As of June 2008, 720 million cubic metres of
toxic water were contained in tailing ponds that
cover 130 square kilometres.3 Tailing ponds are a
monumental public liability because wastewater
used from the extraction of oil is toxic and
cannot be re-introduced into the environment.4
At this rate of extraction, 200 million litres of
contaminated water (mature fine tailings) are
produced each day,5 enough to fill 80 Olympicsized swimming pools.6
• A proposed long-term solution to the toxic tailings
problem is for mining companies to dump toxic
tailings waste into old mine pits and cap them with
freshwater from the Athabasca River.7 At least 27
End Pit Lakes are planned for the Athabasca Boreal
region within the next 60 years.8
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•

•

Currently, oil sands mining operations are
licensed to diver t 445 million cubic metres of
fresh water each year from the Athabasca River,
which is roughly the annual water needs for a
city of three million people.9 Water diversions
occurring 24 hours a day, 365 days a year have a
particular impact during low flows in the winter
when aquatic ecosystems are most vulnerable.
Both mining and in situ operations impact
groundwater quantity and quality. In the mining
areas, the drawdown cones (which result
from withdrawing groundwater around the
mine) overlap, and the effects can extend for
kilometres, also affecting surface water, including
the Athabasca River.10 Since 15–25 percent of
river channel flows in northeast Alberta are
directly contributed by groundwater,11 this is
relevant to the management of surface waters.
Natural Resources Canada has identified
the buried aquifers of northern Alberta as
significant,12 but they have not yet been studied
in detail across most of the region.

The Athabasca River and its surrounding watershed
is part of the Mackenzie basin, considered one of the
most precious freshwater systems in the world. A
complex of wetlands and lakes at the western end of
Lake Athabasca, known as the Peace-Athabasca Delta,
is one of the world’s largest freshwater deltas and the
largest boreal delta. It is truly an internationally significant
wetland. It lies at the convergence of four major flyways
in North America, an important staging area for
migratory waterfowl; as many as 400,000 birds rely
on it in the spring and a million use it in the autumn.13
The delta is very sensitive to water levels and relies
on a clean and ample supply of water to maintain
its ecological integrity.14 Significantly, climate change
has already contributed to declines in the spring
snowmelt and further impacts from the Bennett Dam
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The Government of Canada should live up to
its legislative responsibility and substantially
increase its role in protecting human health
and the environment through the oversight and
regulation of the oil sands industry’s impact on
fresh water resources and aquatic ecosystems.
causing loss of “perched lakes, along with the muskrats,
fish, and waterfowl that supported the aboriginal
communities.”15 Even small reductions in water levels
from oil sands production could contribute to further
loss of ecological integrity.
Over a dozen years ago, the Government of Canada
recognized they should play a strong role in
the emerging industrialization of the northern
Canadian landscape. A 1996 study conducted by
the Government of Canada in partnership with the
governments of Alberta and the Northwest Territories
evaluating the impacts of industrial development in
northern river basins recommended that land use and
water planning occur across provincial boundaries.16
The report also recommended that the federal
government should research the ecological
consequences of exposure to hydrocarbon-related
contaminants in the oil sands area; take an active
role to improve water monitoring in the reach
of the Athabasca River from the town of Hinton
to below the town of Whitecourt; and protect the
Slave River Delta ecosystem.17
Watered Down highlights some of the most compelling
testimony from the recent federal hearings and
makes the case that there is a strong legal

responsibility for federal involvement in oil sands
development and that current involvement is
inadequate. As such the primary recommendation of
this report is the following:
The Government of Canada should live up to its
legislative responsibility and substantially increase
its role in protecting human health and the
environment through the oversight and regulation
of the oil sands industry’s impact on fresh water
resources and aquatic ecosystems.
While the federal government is already engaged
in some areas relating to oil sands activity, it fails to
adequately utilize or enforce federal laws designed
to protect public health and the environment.
Furthermore, institutions to which the federal
government delegates responsibility such as the
Cumulative Environmental Management Association
(CEMA),18 created to address environmental
issues associated with oil sands and endorsed by
the federal government, continues to fall short of
meeting its mandate.
Today, a new approach is necessary — one that
requires federal leadership.
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Federal obligations
to protect fresh water resources
from oil sands development
There are eight major areas relating to the
protection of water resources where the federal
government has either a legal obligation or a federal
interest to eliminate or mitigate impacts of oil sands
activity. We address the primary areas here.19
1. Toxics
Canadians rely on federal laws such as the Canadian
Environmental Protection Act (CEPA) to protect them
and the environment from the harmful impacts of
toxic substances and the Fisheries Act to prohibit
the release of a deleterious substance of any type
in water frequented by fish.20 21 Neither federal
nor Alberta law adequately regulates relevant toxic
substances associated with oil sands activity such as
naphthenic acids.
Water withdrawn from the Athabasca River for
bitumen extraction and production cannot be
returned because it is contaminated with toxins
including naphthenic acids, phenolic compounds,
ammonia-ammonium, and trace metals.22 As noted
earlier, tailing ponds now cover an area 130 square
kilometres in size. The earthen dykes holding these
tailing ponds are among the largest human-made
structures on earth. By 2030, oil sands expansion is

expected to triple, creating an even larger legacy of
toxic tailings unless new processes are introduced
that limit the production of tailings.23
There is no doubt some tailing ponds seep
toxins into groundwater and surface water.24 The
National Energy Board agrees that the “principal
environmental threats from tailings ponds are the
migration of pollutants through the groundwater
system and the risk of leaks to the surrounding soil
and surface water.”25 One study using industry data
found that that 11 million litres of contaminated
water leak from tailings ponds every day and that
this number could quintuple within a decade if
nothing changes.26
While the full impact of these toxins is not fully
understood, early indications suggest they could
have a substantial impact over the long term.
Naphthenic acid concentrations, considered to
be acutely toxic to aquatic organisms,27 in rivers
in the Athabasca Boreal are generally below one
milligram per litre (mg/L). But they rise as high as
60 milligrams per litre in groundwater adjacent to
tailings ponds at a test site in the Athabasca River
near the first tailings lake.28 29

“…the principal environmental threats
from tailings ponds are the migration of
pollutants through the groundwater system
and the risk of leaks to the surrounding soil
and surface water…” National Energy Board
8

WATERED DOWN: Overcoming Federal Inaction on the Impact of Oil Sands Development to Water Resources

“If any of those tailings ponds were ever to
breach and discharge into the river, the world
would forever forget about the Exxon Valdez.”
David Schindler

Oil sands operations also result in the release of a
number of chemicals including Polycyclic Aromatic
Hydrocarbons (PAH) linked to cataracts, kidney and
liver damage, and jaundice. Already, higher PAH levels
known to cause liver cancer in fish have been found
in sediments in some parts of the Athabasca Delta.30
To its credit, in July 2009, Environment Canada
indicated that they would conduct an “independent
study” of leakage from tailings ponds following a
request for investigation by Environmental Defence.31
The Government of Alberta, however, fails to provide
non-governmental organizations with data regarding
the potential seepage of the tailings ponds.32
While toxic tailings are of concern, an even greater
problem is that there is no solution for dealing
with this toxic liquid waste in the long term. As
mentioned above, once a mine closes, companies
plan to store the remaining mature fine tailings that
contain many pollutants, in End Pit Lakes (EPL).
Projects approved by the provincial and federal
governments now allow for the creation of at least
27 EPLs over the next 60 years. Joint Review Panels
made up of representatives from the federal and
provincial governments have acknowledged the
problems and uncertainty around EPLs but have not
chosen to take actions other than requesting further
research into the issue.33

(“HADD”) of fish habitat under subsection 35(1)
of the Fisheries Act. This provision empowers the
Department of Fisheries and Oceans (DFO) to
create a regulatory framework to limit water
diversions from the Athabasca River. As far back as
2003, DFO stated the need for such a framework and
promised to release a joint framework with Alberta
Environment by no later than the end of 2005.34
But in 2006, after years of delay, the framework
released by DFO with Alber ta Environment is
voluntary in nature and not enforceable under
law.35 Furthermore, the voluntary framework does
not create an ecosystem base flow (EBF). An EBF
flow establishes a flow threshold below which it
is recommended there be no further withdrawals
of water. It fully protects aquatic habitat during
the lowest flow periods. This is despite the fact that
DFO’s own scientists recommended the creation
of an EBF that would establish limits of water
diversions for oil sands operations.36 Finally, legal
experts question the framework’s loophole that
suggests authorization under the Fisheries Act do not
apply to licences issued before 1977.37

2. Fisheries
The federal government has clear constitutional
jurisdiction to manage water diversions on the
Athabasca River, empowering them to mandate
certain conditions for any operation that could result
in the harmful alteration, disturbance, or destruction
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“ Alberta looks after its interests within
Alberta. Unless the federal government
uses the legislation it has, there’s very little
opportunity to trigger the involvement of
other jurisdictions.”

Hon. J. Michael Miltenberger, Deputy Premier and Minister of Environment
and Natural Resources, Government of the Northwest Territories
3. Transboundary watersheds
One area where there is a clear and present federal
interest is in regards to interprovincial conflicts and
issues.38 The reach of oil sands development has
the potential to go beyond Alberta’s boundaries
and have a long-term impact on vast ecosystems
including the Mackenzie Watershed, which covers
20 percent of the land mass of Canada (1,790,000
square kilometres).39
Waters that flow through the Alberta oil sands
eventually run into the Northwest Territories
where the federal government through Indian and
Northern Affairs Canada (INAC) is the lead agency
with respect to water resources management.40
Also, an estimated 27,000 square kilometres of
northwestern Saskatchewan, larger than the size of
Lake Erie, have some oil sands potential underneath
the surface directly adjacent to Alberta.
The effects of oil sands activity on groundwater in
particular pose potential risks. While surface water
and groundwater are one resource,41 the extent
of connectivity and vulnerability both in terms of
sustainable supply and quality of transborder aquifers
is insufficiently understood. The effects of water
withdrawals for mining activities (drawdown) can

extend for kilometres, also affecting surface water,
including the Athabasca River.42 It is estimated that
15–25 percent of river channel flows in northeastern
Alberta are directly contributed by groundwater.43
As far back as the 1980s, the federal government
recognized the need for a bilateral agreement
between Alberta and the Northwest Territories
because they shared waters in the Mackenzie
watershed. The Mackenzie River Basin Transboundary
Master Agreement signed in 1997 by the Governments
of Canada, Saskatchewan, Alberta, British Columbia,
the Yukon, and the Northwest Territories created
the Mackenzie River Basin Board.44
While the master agreement allows for the
negotiation of more formal bilateral water
management agreements, no such agreements
apply to the waters shared between Alberta and
the Northwest Territories.45
While the federal government has the authority
to prompt an agreement, it has not provided
leadership.46 Alberta, with its substantial upstream
industrial development, has little incentive to sign a
bilateral agreement, particularly in the absence of an
upstream agreement with British Columbia.
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“If one were to take the broader view and look at the likely
stresses on the Mackenzie River Basin in coming years —
particularly in light of possible impacts of climate change —
then one is inevitably struck ... by the highly deferential role
that the federal government has played in the negotiation
of the interjurisdictional agreement on the Mackenzie ...
there are important federal interests here and a clear need
for federal leadership, which has largely been abdicated by
the federal government over the past three decades.”
J. Owen Saunders, Canadian Institute for Resources Law
4. Climate Change
The clear mandate of the federal government to
take action to combat climate change also plays into
the water resources discussion. River flows on the
Athabasca River have already decreased by as much
as 30 percent from 1970.47 Further declines in annual
runoff of up to 30 percent are possible with declines
in minimum flows between 7 and 10 percent.48
Decreased river flows combined with increased
water diversions from oil sands production are
considered to have more pronounced impacts
on the Athabasca river system.49 The net effect of
changes on the Mackenzie River from changes on
the Athabasca River combined with changes in flow
on other tributary rivers such as the Peace and Laird
rivers is a lowering of discharge in the summer and
fall with increased flows from September to May.50
Lower summer flows are of concern to northern
communities that rely on navigation for re-supply of
essential goods.51 Lower flows also increase pollution
concentrations from all sources.

An emerging concern relates to the potential carbon
emissions resulting from the clearing of forests and
wetlands for oil sands activity. The wetlands of the
boreal forest are particularly important for their
role in moderating surface runoff and recharging
groundwater, and they also act as a carbon sink.
The consequential loss of over 1.6 million hectares
of natural ecosystems and including wetlands and
peatlands (converted for mines, tailings ponds,
facilities, wells, access roads, and pipelines for either
mining or in situ operations) could potentially result
in the carbon emissions of 2,124.5 million metric
tonnes (MMT). Meanwhile, emissions associated with
the oil sands industry were estimated to be 26.6
MMT in 2005.52
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“The federal government has both the legal
tools and the legal obligation to protect our
rights and our health.” Georges Poitras, Consultation

Coordinator, Government and Industry Relations, Mikisew Cree First Nation
5. Aboriginal Rights and Responsibilities
The Mackenzie basin is home to numerous First
Nations that rely on the water resources for
the full range of human uses, including hunting,
fishing, trapping, gathering, harvesting, navigation,
and ceremonial, recreational, and domestic
use (such as bathing, cooking, and drinking).
Specifically, the federal government retains the
primary responsibility to steward First Nations
water issues. The federal government has the
responsibility, under section 91(24) of the
Constitution of Canada,53 for First Nations and
their lands and waters, which include ensuring the
protection of the full range of First Nations water
uses. Many of these uses are fur ther protected
by treaties that bind both federal and provincial
governments.

Aboriginal residents surrounding oil sands development,
and in particular those living downstream, have
expressed interest in effective and strong water
management standards. First Nations have stated
they do not believe the water quality testing for
certain chemicals such as for heavy metals have been
sufficient.54 They have also strongly asserted that
their constitutionally protected rights (such as those
to waters, lands, and to implement such Aboriginal
and treaty rights as those to hunt, fish, and trap) must
be protected from impacts of oil sands activities.55
Furthermore, Canada’s constitution requires the
federal government to discharge its responsibilities to
ensure clean water for First Nations.56 It also creates
the fiduciary responsibility of the federal government
to act in the best interests of First Nations when
dealing with First Nations lands.

“…under section 35 of the Constitution Act,
we have protected rights that Canada is not
meeting its obligations for right now. We left
this land in trust, not in devastation.”
Chief Allan Adam, Athabasca Chipewyan First Nation
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6. Acid Rain
The transboundary nature of acid rain has been a
key federal responsibility for many years. It is now
coming into play with respect to its impact on water
resources as prevailing winds take air pollutants
from oil sands activity in Alberta to Saskatchewan.
It is estimated that up to 70 percent of the sulphur
dioxide and nitrogen oxides emitted by Alberta’s oil
sands operations are deposited in Saskatchewan. 57
The Government of Saskatchewan is concerned that
these emissions could lead to the acidification of
lakes in north-central Saskatchewan.58 To date, the
federal government has not intervened to regulate
the transboundary nature of air pollution caused by the
oil sands. Although the federal government introduced
regulations to set limits on these pollutants in 2006,
adoption of these standards is still delayed.59
7. Migratory Birds
The federal government has jurisdiction over
migratory birds under the Migratory Birds Convention
Act (MBCA) and has utilized it to prosecute for
violations related to the dangers of tailings ponds.60
There is considerable loss of migratory bird habitat
through wetland drainage in oil sands mining, and
tailings ponds are a proven lethal danger to wildfowl.
While the loss of 1,600 waterfowl at the Syncrude
tailings pond in 2008 gained national media
attention, it has been estimated that bird mortality
from land and drowning in tailings ponds could range
between 8,000 and 100,000 annually depending
on mortality during “oiling events.”61 The failure to

prosecute for bird deaths associated with toxic tailing
ponds suggests the federal government is implicitly
sanctioning repeated violations of the MBCA.62
Federal law provides that it is a violation to
deposit a substance that is harmful to migratory
birds or permit such a substance to be deposited
in waters or an area frequented by migratory
birds.63 Furthermore, the Canadian Environmental
Assessment Act requires the completion of a federal
environmental assessment for activities listed under
the regulation including the “deposit of oil, oil wastes
or any other substance harmful to migratory birds.”64
Courts have agreed that a harmful substance is
not limited to oil waste but anything that could
constitute a threat to migratory birds.65 Environment
Canada has not required any environmental
assessment regarding the continued impacts to
migratory birds from tailings ponds.
8. Species at Risk
The Species at Risk Act (SARA),66 designed to
prevent species from becoming extinct, provides a
legislative basis to prohibit the killing of species or
the destruction of their habitat. In the case of the
yellow rail, a bird that requires wetlands to breed,
the federal government has listed the species under
SARA but has not identified critical habitat that may
impact the location of certain oil sands operations.67

“Most Canadians would likely be astonished
to learn that provincial and federal regulators
have condoned the development of 25
permanent tailings lakes called End Pit Lakes
as long-term storage vessels for toxic tailings.”
Simon Dyer, Oil Sands Program Director, the Pembina Institute
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The federal government has a
national responsibility to protect
Canada’s water and watersheds
Clean water is a matter of national concern particularly
as it relates to transboundary and international
pollution.68 For millennia the watersheds of northern
Alberta have provided a secure supply of fresh and
clean water for the environment and for residents
not only in Alberta but also Saskatchewan and the
Northwest Territories.
There is a strong legal basis for more action by the
federal government. While the provincial government
clearly retains some oversight for the protection of
water resources, the assurance of a clean, safe, and
secure water supply must occur in full partnership
with the federal government.
A. Constitutional Basis
Canada’s Constitution Act of 1867 did not delegate
matters of the environment exclusively to the
provinces or parliament. Significantly, the Constitution
Act enables the federal government to “make laws for
the peace, order, and good government of Canada”
(POGG).69 This was intended to be a residual power
to be used for matters not specifically assigned to either
level of government that are of a national concern.

the Government of Canada through its federal
departments of Environment Canada, Fisheries and
Oceans Canada, Department of Transport, and
Indian and Northern Affairs Canada are engaged
in some level of legislative authority and policy
oversight on certain oil sands issues.
B. Federal Laws
Under a litany of federal laws, the Government of
Canada has not only the authority to engage in
environmental issues but a responsibility to take
proactive measures in cer tain cases.71 Federal
laws dating back as far back as the late 1800s
create responsibilities for the federal government
in certain environmental issues related to water
to provide oversight especially in cases where the
provincial government decides not to take action.72
The Government of Canada already engages in
the issue of oil sands activity through the issuance
of permits under the Fisheries Act and Navigable
Waters Protection Act and its par ticipation
on the CEMA and the Athabasca Watershed
Management Framework.73

The constitution enables the federal government to
play a role in environmental matters and not leave
jurisdiction exclusively to the provinces.70 Already,

“Despite clear responsibilities and policy obligations…
ongoing erosion of federal leadership on fresh water
has left a troubling void in our national capacity to
meet both ongoing problems and emerging threats.”
Tony Maas, Senior Policy Advisor, Fresh Water, World Wildlife Fund
14 WATERED DOWN: Overcoming Federal Inaction on the Impact of Oil Sands Development to Water Resources

C. Canada’s Water Act and Federal Water Policy
The Canada Water Act provides legislative authority
for the federal government to enter into agreements
and partnerships with provinces to facilitate the
coordination and implementation of water policies
and programs.74 Furthermore, the residual federal
power to legislate for peace, order, and good
government is a source of constitutional authority
with respect to issues of national importance,
such as major river basins that cross one or more
provincial or territorial boundaries and management
of any conflicts that might arise related to these
shared waters.75
Finally, the Federal Water Policy introduced in 1987
had two goals:
1. To protect and enhance the quality of the water
resource which means “anticipating and preventing
the contamination of all Canadian water by

harmful substances, and working to encourage the
restoration of those waters that are contaminated.”
The policy emphasizes promoting the “polluter
pays” principle, which directs the costs of pollution
to those responsible.
2. To promote the wise and efficient management
and use of water by developing pricing and
valuation schemes as well as better technology and
practices.76
The same policy said the federal government
would “renew, consolidate, or otherwise strengthen
legislation to address interjurisdictional water
issues; control the management of toxic chemicals
in their entire life cycle; encourage mechanisms
to handle inter-provincial water disputes like the
Prairie Provinces Water Board; and ensure effective
enforcement and compliances.”77

“If the strategies identified in the 1987 Water
Policy had been implemented in the Athabasca
oil sands region, some of the problems that we
see today could have been avoided.” Ecojustice Canada

The boreal forest of the region is a mosaic of forest,
muskeg and wetlands, quite striking in its natural form.
Photo: David Dodge, the Pembina Institute
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The need for the federal
government to fill a vacuum
Increased federal intervention would fill a vacuum
where there is little or no attention. Some examples
of federal government inaction or reliance on
ineffective institutions or processes are outlined below.
Improper reliance on the Cumulative
Environmental Management Association
The federal government is a full participant and
supporter of the CEMA that has not completed
an adequate study evaluating the cumulative effect
of multiple oil sands projects. More importantly,
CEMA has not reached any consensus regarding
the setting of specific limits for oil sands such as
for water diversions. Industry’s ability to effectively
veto any CEMA decision has resulted lengthy delays.
For nearly a decade, CEMA has failed, with the tacit
support of the federal government, to meet deadlines
in recommending environmental limits.78 In 2008, two
First Nations, the Pembina Institute, and the Toxics
Water Society of Alberta withdrew from participation
citing its ineffectiveness.79
Failure to prosecute leaking tailings ponds
Despite ample evidence of leaking tailings ponds, the
federal government has taken no action to prosecute
against or prevent tailings pond leakage. In fact,
Environment Canada has gone so far as to provide
official testimony that “the chemicals in the tailings
ponds are not being released to the environment” 80
in direct contradiction to both industry projections
and reports of seepage.81 While the Alberta
government approvals for oil sands mines prohibit
the direct release of pollution such as from tailings
into surface water, its own approvals acknowledge
seepage into groundwater and surface water.82
Improper reliance on provincial monitoring
Environment Canada relies entirely on information
received from Alberta Environment to determine
whether there is a potential violation of the Fisheries

Act. This is based on a cooperative agreement with
Alberta Environment. And yet, the federal Commission
of the Environment and Sustainable Development
questioned the effectiveness of that very agreement
stating that implementation of the pollution control
requirements under the Fisheries Act was “out of
date and not being fully implemented.”83 The same
report indicates that the federal government does not
have an independent monitoring program in the oil
sands region because it instead relies on the Alberta
government’s prohibition to ensure against the release
of pollution from tailings ponds to surface water.84 As
stated abrove, the Alberta government’s own approvals
acknowledge seepage into groundwater and surface
water. Finally, the Government of Alberta has never
presented data on actual seepage rates and has not
made cumulative results of groundwater monitoring
publicly accessible.85
Improper reliance and support for aquatics
monitoring program
The federal government’s participation in the Regional
Aquatic Monitoring Program (RAMP) as a basis for
information to understand the impacts of oil sands
operations on aquatic ecosystems is also compromised.
The independence and effectiveness of RAMP, largely
funded by industry who dominates its operations, was
recently questioned in peer review report.86
Failure to list substances associated with
oil sands activity
Under its authority through the Canadian Environmental
Protection Act, the federal government has failed to
regulate substances such as naphthenic acids (released
through bitumen extraction).87 In the United States,
napthenic acids are listed as a hazardous substance
under the Comprehensive Environmental Response,
Compensation and Liability Act.The failure to conduct an
assessment leaves these chemicals virtually unregulated.
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“Environment Canada relies on water legislation and
enforcement in other jurisdictions to protect water from
the effects of pollution and complement its Fisheries Act
responsibilities. We expected that Environment Canada
had determined the extent that it could rely on the water
legislation and enforcement by other jurisdictions to meet
its mandate for the Fisheries Act’s prohibition requirement.
We found that Environment Canada had not done this.”
Commissioner of the Environment and Sustainable Development, 2009
Failure to require an enforceable agreement
setting limits on water diversions
While the Department of Fisheries and Oceans
has the authority to establish firm limits on water
diversions, it fails to place enforceable conditions on
permits to restrict withdrawals. Without enforceable
limits, oil sands operators are less inclined to evaluate
existing technology to stop water withdrawals during
critical periods.
Lack of leadership for First Nations concerns
Despite increasing concerns about drinking water
contamination downstream of oil sands activity, the
federal government has not intervened to call for or
fund a comprehensive health assessment to ensure
a safe and secure water supply for First Nations.
First Nations assert that in addition to these rights,
they have unextinguished water rights that are being
seriously impacted by oil sands development.88 Many
First Nations communities obtain their drinking
water directly from the Athabasca River and directly
from Lake Athabasca.89 First Nations have stated
they do not believe the water quality testing for
certain chemicals such as for heavy metals have
been sufficient.90 First Nations also assert that they
have not been involved in any meaningful fashion
in any of the decision making regarding oil sands
development, despite the impacts on their uses and
rights to water.

Failure to require a comprehensive cumulative
effects assessment
One of the primary tools used to integrate
and consider federal concerns regarding the
management of natural resources comes into play
with the Canadian Environmental Assessment Act.91 As
early as 1997, the federal government sounded the
first “warning bell” regarding the extent of industrial
activity in the region including oil sands development
and the need for cumulative effects management
in that region.92 For years, the federal government
raised its issues in the context of environmental
assessments for certain projects requiring federal
approval. In that context, its specific role has
been to complete a joint review with Alberta’s
Energy Resources Conservation Board regarding
individual project applications that involve a federal
area of jurisdiction such as fisheries.93 While the
federal government acknowledges the need for
cumulative effects management, it has not required
the completion of a comprehensive environmental
assessment of all current and future planning oil
sands projects.
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Recommendations
Below are 10 recommendations regarding federal
oversight and enforcement of its legal responsibilities
on water issues in the oil sands. If implemented,
the federal government would finally emerge as a
full partner in a national effort to minimize, mitigate,
or eliminate the harmful impacts of oil sands
development on water resources.
Recommendation #1

Toxic substances
The federal government should immediately
establish enforceable standards under the Canadian
Environmental Protection Act for key toxic substances
resulting from oil sands activity, including naphthenic
acids and Polycyclic Aromatic Hydrocarbons. The
federal government must also enforce the Fisheries
Act to prohibit the direct and indirect discharge (e.g.,
through groundwater) of “deleterious” substances
from oil sands activity into waterways.
Recommendation #2

Transboundary responsibilities
The federal government should lead a process
to create a water-sharing agreement between
itself and the Alberta, Northwest Territories, and
Saskatchewan and Aboriginal governments that
addresses both water quality and quantity issues in
connection with the impacts of oil sands activities.
The agreement should be enforceable by law and
binding in nature and refer disputes to the court
for arbitration to ensure a sufficient supply of clean
water for human populations and the environment.
Transboundary groundwater risks and management
should be investigated as part of this responsibility.
Recommendation #3

Fisheries
Through its authority under the Fisheries Act, the federal
government should establish strict, enforceable, and
protective limits on water withdrawals including a

binding Ecological Base Flow for the Athabasca River,
below which oil sands water withdrawals would be
prohibited. Such limits would create a strong incentive
for industry to investigate and adopt technologies
to limit water use or store water for use during low
flow periods. In addition, the federal government
should not exempt any licenses including those
issued before 1977 from the Lower Athabasca Water
Management Framework Agreement.
Recommendation #4

Aboriginal and First Nations
water use
The federal government should immediately conduct
a comprehensive peer-reviewed assessment of the
health impacts of industrial development including
all oil sands projects on residents of multiple
communities such as the Fort Chipewyan, Mikisew
Cree, Athabasca Chipewyan, and Métis Local 125 to
determine the immediate and long-term effects of
contaminants in water sources including domestic
purposes such as bathing, cooking, and drinking.
Such a study should identify impacts and specific
recommendations holding the federal and provincial
government accountable for action.
Recommendation #5

Cumulative effects
Federal-provincial Joint Review Panels when
formed must ensure that they carefully review the
cumulative effects of each project and not allow any
project to proceed until a comprehensive cumulative
effects analysis is complete and limits that protect
the natural environment have been established.
As the federal government is already concerned
about the lack of a cumulative effects framework, it
should not grant any further federal approvals until
environmental management systems are in place to
adequately consider cumulative effects.The government
should also ensure that a public hearing is held into each
application and fulfill its role on a Joint Review Panel.
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Recommendation #6

Species at risk
The federal government should move quickly to
identify and protect the habitat of listed species
at risk in the region affected by oil sands activity
including those that rely on wetlands and other
water resources such as the yellow rail and be more
proactive in the protection of the habitat.
Recommendation #7

Protection of migratory birds

Canada, as a signatory of the United States-Canada
Migratory Bird Treaty with legislation in place,
should implement the law, including prosecutions,
concerning the impact of tailings ponds on bird
migration and mortality and populations of
migratory birds. The federal government should
continue to prosecute bird deaths to the fullest
extent of the law focusing on complete elimination
of bird deaths on any oil sands tailing pond.
Recommendation #8

Monitoring
The federal government should assume the
leadership responsibility for monitoring the
environmental impacts of oil sands development.
Current industry-led monitoring programs such
as the Regional Aquatics Monitoring Program
should be replaced with a comprehensive and
scientifically independent federal monitoring
program and all data should be made publicly
available. This commitment was already made in

1996 when the federal government through the
Northern River Basin Study committed to the
creation of an independent monitoring committee
to evaluate hydrology, water quality, and fisheries
under the auspices of the Mackenzie River Basin
Transboundary Waters Master Agreement.94 Finally, the
federal government could also provide significant
financial assistance to groundwater monitoring
(such as through the Natural Resources Canada
Groundwater Mapping Program).
Recommendation #9

Fiscal Instruments
The federal government should immediately adopt
proactive measures built on the “polluter pays”
principle requiring oil sands operators to pay
for the environmental damage caused to water
resources. These measures would ensure that
the true costs of impacts to water resources are
internalized as part of the oil sands industry and
would also promote the adoption or advancement
of updated technologies such as with respect to the
minimization or elimination of tailings.
Recommendation #10

Climate Change
The federal government should immediately recognize
the significance of climate change on water security
and adopt absolute targets for greenhouse gas
reductions that will meet scientifically identified
targets for necessary reductions.
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As Alberta continues to char t its water
management path, strong leadership from an
independent non- governmental organization
with expertise and resources dedicated to
province-wide watershed protection is vital.
Established in October 2007, Water Matters is a
champion for watershed protection in Alberta.
Visit us online at www.water-matters.org

