Towards a 21st Century
International Tax Regime *
The International tax system is obsolete
THE US HAS BEEN LOSING MORE THAN $100 BILLION A YEAR TO PROFIT SHIFTING
THE TCJA MAY HAVE MADE IT WORSE THAN EXPECTED

Obsolete Rules
Permanent Establishment conditions a country’s right
to tax a corporation upon establishing a fixed place of
business in the country.

PROBLEM: Multinational corporations avoid paying
profit taxes in a country they sell in by using digital
transactions and other means to avoid having a
permanent establishment.

1920’s

era rules
Permanent Establishment (PE)
and

Arm’s Length Standard (ALS)
Arm’s Length Standard requires corporations to

charge their foreign subsidiary the same amount for
a given product or service as if it were sold to a third
party for a fair market value.

are unfit for
today’s

economy

PROBLEM: Proving fair market value is often difficult
or impossible.

A Plan that WILL work:

Sales Factor Apportionment
(SFA)

SFA fixes profit shifting because

regardless of what the rest of the world does,

IT TAXES ALL PROFITS MADE FROM OUR MARKET
* Reuven Avi-Yonah and Kimberly Clausing, “Towards a 21st Century International Tax Regime”, Tax Notes International, August 26, 2019.

Why
Sales Factor Apportionment
WILL work:
SFA unilaterally,
while facilitating global adoption.
the us can implement

It abandons the Permanent
Establishment rule by taxing foreign

It abandons the Arm’s Length
Standard by disregarding profit

and multinational companies based on

shifting transactions to foreign

their actual sales in the

U.S.

subsidiaries.

other plans that
won’t work:

TREASURY PROPOSAL FOR OECD

OECD PROPOSAL #1;
SIMILAR TO FRENCH PROPOSAL

Targeting marketing intangibles only

Income tax on User Participation

additional tax

related to ad sales

Impossible to separate marketing intangibles from
other types of intangibles.

This tax is so limited that it will only catch a few
digital companies.

BLUEPRINT FOR TAX REFORM

VARIATIONS ON US TREASURY
PROPOSAL

Destination-Based Cash Flow Tax

DBCFT requires smooth exchange-rate adjustment
or risks hurting retailers. Similar historical
examples in the world shows no smooth exchangerate for that type of change .
COALITION FOR A PROSPEROUS AMERICA - 2019

Residual Profit Allocation by Income

The attempts to solve by hybrid proposal are
thwarted by a reliance on the ineffective Arm’s
Length Standard.
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