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        1             APPEARANCES (Continued) 
        2    STEVEN MULROY 
        2         Attorney for Defendant 
        3 
        4    BRENNAN CENTER FOR JUSTICE 
        4         For FAIR VOTE 
        5    MYRNA PEREZ 
        6 
        6    Also Present:  ANTHONY CERRETO 
        7                   Village of Port Chester Attorney 
        8                               -   -   - 
        9             THE COURT:  Good morning. 
       10             ALL COUNSEL:  Good morning, your Honor. 
       11             THE COURT:  That'll suffice for the individual 
       12    introductions, since I've kept you waiting 15 minutes. 
       13             We can just move right into our first argument, and 
       14    we're going to have -- already standing.  Why don't you get 
       15    started.  Tell me what your view of this matter is. 
       16             MS. PEREZ:  Certainly, your Honor. 
       17             I represent Fair Vote.  It's a national organization 
       18    that has spent a great deal of time researching how to best 
       19    promote, protect and maximize the political interests and 
       20    influence of political minorities.  And in many circumstances, 
       21    they recommend, and in this circumstance they recommend, the 
       22    imposition of what we call a "modified at-large election 
       23    system."  Cumulative voting is one of them. 
       24             But before I get there, your Honor, if you don't mind, 
       25    there is one incredibly important thing to my client; in fact, 
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        1    the single most important thing to my client, if I could talk a 
        2    brief moment about that. 
        3             THE COURT:  Sure. 
        4             MS. PEREZ:  This is going to be a ground-breaking 
        5    case, regardless of what the judge decides to do.  If you 
        6    decide to impose a modified at-large election system, that will 
        7    be a unique ruling, and we have the equally unique scenario in 
        8    which a jurisdiction is promoting and proposing a modified 
        9    at-large election system, and the government is proposing 
       10    something else.  And should the judge take the extraordinary 
       11    measure of not deferring to the jurisdiction's preferences, 
       12    that will also be a ground-breaking decision. 
       13             And in light of the importance of this decision, it's 
       14    very, very important to my client that the law that is going to 
       15    be created as a result of this case not unnecessarily restrict 
       16    or limit what I hope we can all agree upon, which would be a 
       17    great thing, which would be other jurisdictions deciding to do 
       18    better than what the law requires them to do, in terms of 
       19    promoting and preserving and protecting minority interests. 
       20    And given the recommendation of some of the cases, I think that 
       21    will be hard to do. 
       22             So if you don't mind, I would like to spend a few 
       23    minutes going through some of the major claims that I believe 
       24    the arguments that are being put forth are not supported by the 
       25    text of the cases, and some of them are very, very nuanced and 
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        1    hard.  And I don't mean to suggest that the Court can't read 
        2    cases or the clerk can't read cases, but there are hard things 
        3    that only come from, I think, sort of years of studying these 
        4    cases. 
        5             The first -- 
        6             THE COURT:  Let me say two things. 
        7             One is, I'm ruling on this case. 
        8             MS. PEREZ:  I understand that, your Honor. 
        9             THE COURT:  Let me finish. 
       10             I'm ruling on this case.  I'm going to make the best 
       11    ruling that I can on this case.  Future cases, future judges, 
       12    future jurisdictions, future appeals courts will do what they 
       13    will.  So I'm not looking at this as sort of what is going to 
       14    be the historical view or what's going to be needed for other 
       15    jurisdictions. 
       16             Secondly, I will say, so that you understand a little 
       17    more about me -- I know you sat in here, but I take a little 
       18    offense at what you just said to me.  The notion that you 
       19    somehow have some wisdom that you need to bestow on me because 
       20    the cases are so hard that I can't figure them out, I find it a 
       21    hard position for any counsel to take. 
       22             Let me advise you in the future that those are never 
       23    the kinds of comments you want to make to a judge.  Just tell 
       24    me what your view of the law is, and we'll move on. 
       25             MS. PEREZ:  I do apologize, and meant no offense. 
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        1             The first claim I would like to respond to is the one 
        2    made by the Department of Justice, in which it was put forth 
        3    that multi-member districts are disfavored once there is a 
        4    Section 2 liability found. 
        5             It is, in fact, true that those cases state that there 
        6    is a presumption, when the judge has to take the action of 
        7    imposing a remedy when the jurisdiction fails to resolve the 
        8    problem themselves.  But, your Honor, most of those cases that 
        9    are cited are actually apportionment cases and dealing with 
       10    "one person one vote."  The injury is different.  The remedy is 
       11    different.  And in a footnote in Weiss versus Lipscomb, Justice 
       12    White extends this to the Voting Rights Act cases.  However, 
       13    the motivation animating those concerns is incredibly telling, 
       14    and says that the reason this is the case is because 
       15    multi-member districts tend to submerge electoral minorities 
       16    and overrepresent electoral majorities. 
       17             Those cases, your Honor, are not talking about 
       18    modified at-large election systems, your Honor.  They're 
       19    talking about the one that you struck down, pure at-large 
       20    systems.  And to take these cases and suggest that these 
       21    prevent modified at-large systems, which by very definition 
       22    serve to protect and promote and preserve electoral minorities, 
       23    would be to turn these cases on their head.  And we ask that 
       24    the judge consider that when reviewing these cases. 
       25             The second thing is, the standard that the Department 
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        1    of Justice says is what the judge should consider, and that the 
        2    Court cannot impose a multi-member district absent 
        3    insurmountability difficulties, that's actually not the 
        4    standard, your Honor.  That line comes from a case called 
        5    Connor versus Johnson.  And in that case, the judge recognized 
        6    that single-member districts were better. 
        7             However, given the time crunch and given the lack of 
        8    data, they were going to impose, as a short term measure, a 
        9    multi-member district.  And the court very clearly said, "I'm 
       10    not satisfied with that.  And absent insurmountability 
       11    difficulties in this case, you need to impose a single-member 
       12    district." 
       13             The standard, instead, your Honor -- and this is made 
       14    clear by other Connor cases and Chapman versus Meier and is 
       15    akin to persuasive justification or compelling interest.  And 
       16    those cases, I submit, are amply met by the position that the 
       17    Village has put forth, which is, it's more representative. 
       18    It's easier for them to impose, because it disturbs the status 
       19    quo less.  It lets small minorities exert some sort of 
       20    political influence. 
       21             The third sort of argument that I'd like to take on is 
       22    the argument made by the government that the courts reject 
       23    cumulative voting as a Section 2 remedy.  Those cases can 
       24    generally be categorized into a couple of classes.  There are 
       25    some, especially dealing with the judicial cases, in which the 
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        1    judges didn't like Voting Rights Act claims, and you'll 
        2    actually see very hostile language as to single-member 
        3    districts.  So we would submit that the analysis behind this 
        4    case does not support a ruling -- or a rejection of cumulative 
        5    voting. 
        6             Additionally, in a number of those cases, the 
        7    cumulative voting scheme was contrary to the wishes of the 
        8    defendant.  The defendant didn't ask for them, and the judge 
        9    imposed them, nonetheless. 
       10             In one case, it was against state law, which is not 
       11    the case here.  And there is one other case, and that was the 
       12    LULAC case.  But the dissent made clear they thought the 
       13    analysis put forth by the circuit was not appropriate. 
       14             THE COURT:  So you're citing the cases to me as to 
       15    what I should follow? 
       16             MS. PEREZ:  No, that was just the Fifth Circuit case. 
       17    That's not controlling here, but it's the analysis. 
       18             THE COURT:  Most of the cases you're citing aren't 
       19    controlling. 
       20             MS. PEREZ:  I agree. 
       21             THE COURT:  Let's not gild.  Don't tell me I'm 
       22    supposed -- don't cite to the dissent, and don't tell me some 
       23    cases don't apply and some cases do, when most of the cases you 
       24    cited to me are not controlling. 
       25             MS. PEREZ:  All I'm trying to do is account for the 
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        1    fact that the very fine and persuasive -- the government has 
        2    made some arguments that I would hope would be given -- 
        3             THE COURT:  I know.  But here is my problem with what 
        4    attorneys do. 
        5             You will on the one hand cite cases that are not 
        6    controlling to me as cases I should follow.  And then when 
        7    there are cases that are ones that you don't think I should 
        8    follow, you say I shouldn't follow them because they are not 
        9    controlling.  At least all I'm saying is, be fair about it. 
       10             MS. PEREZ:  Yes, sir. 
       11             THE COURT:  If it is be something I shouldn't follow 
       12    because it's not controlling, then don't cite to me other ones 
       13    that you say I should follow when they are not controlling. 
       14             MS. PEREZ:  I don't believe I cited any cases to you. 
       15             THE COURT:  You cited principles from a bunch of them. 
       16             Go ahead.  I'm not going to say anything else.  Go 
       17    ahead. 
       18             MS. PEREZ:  I'm sorry, sir. 
       19             THE COURT:  Go ahead.  Your 15 minutes is running. 
       20             MS. PEREZ:  The reason that cumulative voting, your 
       21    Honor, is a viable and a good alternative for Port Chester is 
       22    that it corrects for a lot of the deficiencies that districts 
       23    may not correct for; namely, that it is a timely and 
       24    appropriate response that will stand the test of time and the 
       25    incredible growth that is occurring in the Village of Port 
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        1    Chester. 
        2             As has been made clear in the record, a great 
        3    proportion of the citizen voting age population is not in 
        4    District 4.  And cumulative voting, because of the way that the 
        5    mathematical rules for how it works are in place, it corrects 
        6    for that, as long as the community has the threshold of 
        7    exclusion, and there is evidence in the record that it will 
        8    meet them very, very quickly.  It is one that is going to be 
        9    responsive and reflective for what is happening in Port 
       10    Chester. 
       11             I'm not here today trying to suggest to you that the 
       12    government's plan is illegal or improper.  I'm only saying that 
       13    we're in the unique position where we can actually do better 
       14    than what the law requires, and cumulative voting is very good 
       15    in that respect.  There has been the claim made that in some 
       16    circumstances, cumulative voting tends to coalesce around one 
       17    candidate where only one candidate from the minority community 
       18    can get elected.  Well, that certainly is something that has 
       19    happened in the past. 
       20             There is also evidence to the contrary.  When there 
       21    were elections happening in the Illinois state house, there 
       22    were frequently two candidates of color.  In Mario, Texas, both 
       23    Latino and African-American candidates were able to get 
       24    elected.  And there are other circumstances in some of the 
       25    southern smaller jurisdictions in Texas in which more than one 
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        1    candidate has been able to be elected. 
        2             And I think, as the record evidence indicates, 
        3    especially as what's happened in some towns like in South 
        4    Dakota, you have more people participate when they feel that 
        5    they can actually have an impact. 
        6             And so I would encourage -- or I would ask that the 
        7    judge, when considering all of the very many sort of things to 
        8    be balancing, to remember that a cumulative voting system will 
        9    be long-standing, and will be one which doesn't get redrawn 
       10    every ten years.  It does little violence or disturbs the 
       11    status quo very little. 
       12             Most of the villages in New York, in fact, in 2000, I 
       13    believe it was, only 10 out of 932 didn't use some sort of 
       14    at-large system.  So this would be a way of making the current 
       15    process by which elections are run just tweaked.  It allows 
       16    them to tweak it in a way that imposes mathematical rules. 
       17             There is a third alternative, which I'm not going to 
       18    belabor, because I think, Judge, you're probably not inclined 
       19    to hear it, and that's choice voting.  And rather than being 
       20    sort of like an egg-headed response drummed up by academics, it 
       21    was used by the New York City Council for years, and it was 
       22    used by the New York School Board for decades, until it was 
       23    abolished, until that election system was abolished, in 2003. 
       24    The City of Cambridge uses it.  It's been used in Cincinnati, 
       25    Ohio, and they had tremendous success in which two 
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        1    African-Americans from opposing parties were both able to be on 
        2    the Council at the same time.  And I believe, if you ask the 
        3    Village, they'll suggest that it is a viable and preferable 
        4    option to districts, and that -- 
        5             THE COURT:  You said you weren't going to belabor 
        6    this. 
        7             MS. PEREZ:  Yes. 
        8             THE COURT:  Then don't belabor it. 
        9             MS. PEREZ:  I won't, sir.  That is all. 
       10             THE COURT:  All right.  Tell me.  You said I should 
       11    put in place a modified at-large election system. 
       12             MS. PEREZ:  Yes, sir. 
       13             THE COURT:  Tell me what that system is.  Explain to 
       14    me what it is you're proposing. 
       15             MS. PEREZ:  My client believes that the ideal solution 
       16    is a choice voting system, but a cumulative voting system would 
       17    be very, very effective. 
       18             THE COURT:  Let me stop you. 
       19             Tell me what you think is the best system. 
       20             MS. PEREZ:  The choice voting system. 
       21             THE COURT:  All right.  Tell me why that's best. 
       22             MS. PEREZ:  Well, it addresses one of the concerns 
       23    that your Honor had.  Remember when your Honor asked what 
       24    happened when somebody puts up another candidate to split the 
       25    Latino vote?  Because of the way choice voting works, there is 
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        1    no vote splitting.  If a candidate isn't viable, then the 
        2    ballot simply gets assigned to whichever candidate is viable. 
        3    If, for example, the Latino community had to choose between 
        4    Cesar Ruiz and Blanca Lopez, half of them could give Blanca 
        5    Lopez their first vote and the other their second vote.  Then 
        6    the other half could reverse it, and it would have no effect on 
        7    the election, because -- 
        8             THE COURT:  I'm not sure I understand. 
        9             MS. PEREZ:  Sure. 
       10             If half of the Hispanic community gave Candidate 
       11    Number 1 their first vote and Candidate Number 2 their second 
       12    vote, and then the other half did the opposite -- 
       13             THE COURT:  The only way one of those candidate's 
       14    votes would go to the other one is if one of those two proved 
       15    to fall below the threshold. 
       16             MS. PEREZ:  Or above it, your Honor.  Or above it; 
       17    right?  Because the really neat thing is that it works both 
       18    ways.  If you only need a hundred votes and you get 150, if a 
       19    hundred votes was the threshold of exclusion and you have 150, 
       20    then the 50 go to the second-choice candidate.  So it has a way 
       21    of really, truly maximizing what people's preferences are. 
       22             And that feature of it allows for the building of 
       23    coalitions, because, for example, Mr. McLaughlin raised the 
       24    idea of the African-American community, which has been left out 
       25    of all this discussion -- 
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        1             THE COURT:  I'm confused.  Let's say the threshold of 
        2    exclusion is a hundred, as you say, and a particular candidate 
        3    gets 150 votes.  Which 50 gets handed to the other candidate? 
        4             MS. PEREZ:  I apologize for sounding nerdy. 
        5             The ballots get numbered from 1 through 150.  And 
        6    because she has 50 more votes, every third ballot is 50 percent 
        7    more than she needed and will get distributed to somebody else. 
        8    And that's like a randomized way, so that it's fair.  So Ballot 
        9    Number 3, Ballot Number 6, Ballot Number 9 all get transferred 
       10    to the second choice. 
       11             THE COURT:  And so that would only serve Candidate 
       12    Number 2, if that randomized third ballot all turned out to be 
       13    for Candidate Number 2. 
       14             MS. PEREZ:  Well, your Honor -- 
       15             THE COURT:  Let me finish, and then you can respond. 
       16    That's the way it works.  I talk.  You respond.  You talk.  I 
       17    respond. 
       18             So what it would mean, then, is that there would need 
       19    to be a pure split.  That is, all of the people who voted for 
       20    Candidate Number 1 as their first choice would need to vote for 
       21    Candidate Number 2, or Candidate Number 2, being the other 
       22    minority, might not get above the threshold. 
       23             MS. PEREZ:  Yes, your Honor. 
       24             But there are a couple of competing things, if I could 
       25    impact a little bit.  It's every single voter's second choice. 
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        1    So irrespective -- so this is a way of reflecting what the 
        2    voters' actual choices are, as opposed to what the candidate 
        3    wants and what's at the interest of the candidate.  These kinds 
        4    of systems focus -- 
        5             THE COURT:  What do you mean it's every single voter's 
        6    second choice? 
        7             MS. PEREZ:  In other words, I am less concerned about 
        8    the candidate getting what they want as I am about the voter. 
        9    And in this case, Ballot Number 3's preference is honored, and 
       10    Ballot Number 6 is being honored.  And it's possible that as 
       11    long as the Latino community is cohesive -- and you found that 
       12    it is -- they don't have to be a hundred percent in line with 
       13    who they agree is the number one favorite son or daughter.  As 
       14    long as they both agree that these two people are better than 
       15    everybody else, then it happens.  And like if I made one thing 
       16    not clear, if the third ballot, for example, was for a third 
       17    candidate that we haven't thought of, that will go there.  And 
       18    if that candidate is not viable, the vote will go down. 
       19             THE COURT:  Let me say this.  The community would have 
       20    to be cohesive not only with respect to their first choice, but 
       21    also with respect to their second choice. 
       22             MS. PEREZ:  They wouldn't -- in order to get two, your 
       23    Honor. 
       24             THE COURT:  Yes. 
       25             MS. PEREZ:  They would have to have been cohesive with 
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        1    the first couple of choices.  It may not be the first two.  It 
        2    may be the first three.  But there would need to be a level of 
        3    cohesion.  None of these plans work, even the district plan, 
        4    unless the community we're concerned about votes the same, and 
        5    your Honor found that they did. 
        6             THE COURT:  Yes, but in your plan, the choice voting 
        7    system, they would have to vote the same twice; that is, for 
        8    the number one candidate and the number two candidate. 
        9             MS. PEREZ:  Or they could flip it. 
       10             THE COURT:  Or they could flip it, that's right.  But 
       11    they would need to do it twice. 
       12             MS. PEREZ:  In order to get two, yes, your Honor. 
       13             THE COURT:  In the government's plan, they would only 
       14    have to be cohesive about one candidate. 
       15             MS. PEREZ:  Yes, but they would only get one. 
       16             THE COURT:  But it is not clear that under a choice 
       17    voting system they'll get two. 
       18             MS. PEREZ:  It's not clear, your Honor, but the 
       19    numbers are real, real close, real, real close. 
       20             As Professor Engstrom noted yesterday, in both 
       21    cumulative voting and choice voting, the Latino community is 
       22    right at the cusp of getting two.  There was evidence in the 
       23    record that if the African-American community voted with 
       24    them -- 
       25             THE COURT:  Let's leave the African-American community 
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        1    out for a moment. 
        2             MS. PEREZ:  Sure. 
        3             THE COURT:  That assumes a perfect understanding of 
        4    the system.  Because as you can see -- I know you don't have 
        5    much respect for what the Court understands about this, but the 
        6    Court sits here and is having difficulty with it, having read a 
        7    lot of cases about how this all works.  That would mean that 
        8    that community would have to have a better understanding than 
        9    this Court does, as I sit here today, to understand how this 
       10    really works to their advantage and how their votes could 
       11    maximize the potential.  It's not simple like you say.  In most 
       12    communities, you go vote, you pull the lever for your 
       13    candidate, that's what you do.  Here, they've got to understand 
       14    and really make some very specific calculations about how 
       15    they're going to use their votes.  No? 
       16             MS. PEREZ:  I think you're right, your Honor. 
       17             And again, this is actually my first oral argument. 
       18    So I apologize if I'm being -- if I was unnecessarily 
       19    disrespectful.  I didn't mean that. 
       20             I would like to emphasize that this choice voting 
       21    system has two aspects of it.  There is the inner face for the 
       22    voter, which is actually very simple.  They are given a ballot 
       23    and you say, "Put Number 1 by your first choice and Number 2 by 
       24    your second choice, put Number 3 by your third choice, all the 
       25    way down." 
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        1             It does get a little harder for the election 
        2    professionals, in terms of distributing it.  And I can imagine 
        3    a situation where there has to be community education.  The 
        4    cumulative voting system won't work absent community education, 
        5    and there's all sorts of ways that it can be done by asking 
        6    people to rank their favorite kind of football teams or ice 
        7    cream, and then it can be shown how the preference gets 
        8    distributed. 
        9             THE COURT:  No, but it's -- we can debate this, but 
       10    it's not that simple.  Because if I go in to vote and I say, "I 
       11    like Candidate Number 1" -- 
       12             MS. PEREZ:  Right. 
       13             THE COURT:  -- and you're saying to rank all my 
       14    candidates, I say, "Wait a minute.  I want Candidate Number 1. 
       15    And I prefer Candidate Number 1 so strongly that I don't have a 
       16    2, 3 and 4."  Well, under a choice voting system, I have really 
       17    perhaps wasted my vote, because it doesn't maximize what the 
       18    system is meant to maximize. 
       19             MS. PEREZ:  You're right, your Honor.  If you're 
       20    suggesting what I'm hearing, if people don't use all of their 
       21    numbers, if they don't rank all the candidates, then their 
       22    influence or their preference isn't appropriately sort of 
       23    filtered through the system.  If that's what your Honor is 
       24    suggesting, that is right. 
       25             But what I do think is true is that it's fairly easy 
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        1    for them to, you know, pick names, especially ones that they 
        2    care about.  And unfortunately, the reality is that a lot of 
        3    times, people vote for people they don't know.  And I'm not 
        4    suggesting this is a good thing, but I'm saying it doesn't 
        5    thwart the electoral system.  It doesn't prevent those who have 
        6    been educated.  And certainly, the system won't work unless 
        7    there is education. 
        8             THE COURT:  That's exactly the point.  What the system 
        9    is meant to maximize will not take place unless there is, in my 
       10    view, some relatively strong educational system in place that 
       11    in Port Chester would need to be ongoing, because as they've 
       12    shown, populations are moving in and out, new people are coming 
       13    in. 
       14             Okay.  I get it. 
       15             MS. PEREZ:  And, your Honor -- 
       16             THE COURT:  And you think choice voting is the best 
       17    system? 
       18             MS. PEREZ:  And another reason, if I may add, is the 
       19    concern with slating, the idea that certain parties may shut 
       20    people out.  Because of the way choice voting works, it has an 
       21    automatic primary in it.  So the parties don't have the excuse 
       22    or the reason to be that selective about who they put up. 
       23    There is less of a sort of pressure, because it's not a 
       24    head-to-head competition.  And if you put somebody up that's 
       25    not viable, there is not that much lost, because the votes just 
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        1    get transferred. 
        2             So I think that cumulative voting is an excellent 
        3    response, but I think there are two unique advantages of choice 
        4    voting, and that has to do with the inter-group competition 
        5    that we discussed.  And the second is that it obviates or 
        6    eviscerates some of the concerns and some of what appears to 
        7    have been prevalent in this case of some of the closeness of 
        8    the slating process. 
        9             THE COURT:  So you actually think the choice voting 
       10    system is the best? 
       11             MS. PEREZ:  Yes, sir. 
       12             THE COURT:  And then you think some sort of modified 
       13    or some sort of cumulative voting? 
       14             MS. PEREZ:  Cumulative voting, yes, is the second 
       15    best, I think. 
       16             THE COURT:  Let me ask you this.  I'm just curious 
       17    about this.  This is not meant as a criticism.  I just want to 
       18    understand. 
       19             Why is it that you didn't choose to lead off with the 
       20    choice voting system?  Is it that you thought I wouldn't be 
       21    open to it, or it wasn't on the table in this case?  Why is it 
       22    that you didn't lead off with that one? 
       23             MS. PEREZ:  Your Honor, I wasn't involved in this case 
       24    when my client submitted the briefs. 
       25             THE COURT:  I don't care about the briefs.  I'm 
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        1    listening to you. 
        2             MS. PEREZ:  The client's position is that the Village 
        3    seemed more receptive to cumulative voting at the time. 
        4             THE COURT:  Okay.  That makes sense. 
        5             MS. PEREZ:  One local NAACP is trying to get choice 
        6    voting back on the ballot in November, because in that 
        7    community, there has not been the kind of success electorally 
        8    as when it happened, and I think there is a great deal of sort 
        9    of political support for choice voting because of the way that 
       10    the votes get distributed. 
       11             And I do recognize that there is some sort of -- more 
       12    confusion sort of built into the system.  But Doug Kelner, who 
       13    is the co-chair of the State Board of Elections, allowed me to 
       14    represent to you that he would help the Village in the instance 
       15    of a hand count that might be needed for choice voting. 
       16    They've hired Dr. Engstrom.  They have Steve Mulroy.  They 
       17    would not be bereft of experts on how to run the system.  It's 
       18    been done. 
       19             THE COURT:  I'm not concerned with how they run the 
       20    system.  I'm concerned with what the citizens understand about 
       21    how the system works.  I don't care about how the Village gets 
       22    their act together. 
       23             MS. PEREZ:  My client would be honored to provide and 
       24    help with educational materials and to be consulting the 
       25    Village in this case.  I hear your point, and it's a true 
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        1    point, that it does not work if the Village and the people in 
        2    the village are not appropriately educated about it.  But when 
        3    that education happens, we get very remarkable results, in 
        4    which they are very, very representative and allow for 
        5    coalitions to be built and even allow success for very small 
        6    communities. 
        7             And you can imagine what would happen if one community 
        8    went to another and said, "I can't give a vote to your 
        9    candidate first, because I have my own candidate, but I'll give 
       10    yours second.  You give mine second."  That allows groups that 
       11    are too small to elect candidates on their own to concert 
       12    influence over the process.  It also allows them to vote 
       13    aspiration.  They can vote who they want and not be worried 
       14    about the ballot being thrown away. 
       15             THE COURT:  One word, Mr. Piscionere.  Do you like the 
       16    choice voting system?  One word.  You don't have to stand up. 
       17    Give me one word, "yes" or "no."  Is that your number one? 
       18             MR. PISCIONERE:  It is not our number one choice, 
       19    Judge. 
       20             THE COURT:  That's all I want to hear.  You've got an 
       21    hour today. 
       22             Okay.  Anything else you want to tell me? 
       23             MS. PEREZ:  No, your Honor. 
       24             And I again apologize. 
       25             THE COURT:  I appreciate it.  I appreciate your input. 
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        1             One of the things I do like is that you're giving me a 
        2    plan that makes both sides unhappy. 
        3             MS. PEREZ:  I'm a friend of the Court, not a friend of 
        4    the parties. 
        5             THE COURT:  Thank you.  I appreciate that. 
        6             For the government, Mr. Kennedy. 
        7             Let me ask you this.  And I know it's a little bit on 
        8    the fly, but at some point, maybe at the end, we'll discuss it. 
        9    I know that you perhaps were not prepared to talk about a 
       10    choice voting system.  But I'd like you to think about that and 
       11    tell me what your feelings are about that by the end of your 
       12    argument.  So as you're talking, think. 
       13             MR. KENNEDY:  Well, I often think while I'm talking, 
       14    so in that vein . . . 
       15             They tell me that choice voting has been used in New 
       16    York City elections until 2002.  I don't mean to tell about my 
       17    experience, because it's not binding on the Court.  I voted in 
       18    those races, and I have no recollection whatsoever of voting by 
       19    rank. 
       20             So that means one of two things.  Either they're 
       21    wrong, which I doubt, or I didn't understand the system, which 
       22    I think is more plausible.  But again, I voted in those 
       23    elections.  I've been living in New York City since 1998, and I 
       24    really and truly have no recollection whatsoever of ever 
       25    ranking my candidate by choice.  So that's one concern about 
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        1    choice voting I have. 
        2             And the other concerns about choice voting were -- 
        3             THE COURT:  Let me understand.  Let me understand. 
        4             They said it ended in 2003.  When did it start? 
        5             MS. PEREZ:  It started in 1969. 
        6             MR. KENNEDY:  I mean, I always vote. 
        7             THE COURT:  That's scary to me, too, because I grew up 
        8    in New York City and lived there my entire life until 12 years 
        9    ago.  I can tell you I never -- I voted in every election. 
       10             MS. PEREZ:  School board, though. 
       11             THE COURT:  Every election.  That's what I do.  I 
       12    don't ever remember doing that.  Wow.  Really? 
       13             MR. KENNEDY:  I live in the Bronx.  Were you in the 
       14    Bronx? 
       15             THE COURT:  I lived in Brooklyn. 
       16             MR. KENNEDY:  Excuse me.  Actually, maybe I should 
       17    have left that for after the season. 
       18             THE COURT:  No.  Challenge the judge and insult the 
       19    judge.  That seems to be the thing of the day. 
       20             MR. KENNEDY:  I was joking. 
       21             THE COURT:  The good thing about me is, I get over 
       22    grudges pretty quickly. 
       23             MR. KENNEDY:  Judge, before I begin, I would like to 
       24    thank the Court for its patience and indulgence.  I know it has 
       25    occupied a great part of your time. 
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        1             THE COURT:  It's important stuff. 
        2             MR. KENNEDY:  The judge asked yesterday what is the 
        3    problem with cumulative voting.  Its unauthorized by law, and 
        4    we have no idea whether it will work in this case.  I would 
        5    like to address both those two points before turning to the 
        6    argument on CVAP and then our district plan. 
        7             THE COURT:  Okay. 
        8             MR. KENNEDY:  First, every court to have considered a 
        9    cumulative voting scheme has struck it down.  One of the chief 
       10    reasons is that cumulative voting is unauthorized by state law. 
       11    New York State law specifically allows for Trustee elections by 
       12    district or ward, in addition to an at-large system.  A 
       13    specific cite for that is New York Election Law 15-130.  Of 
       14    course, we know that at-large systems are allowed under New 
       15    York State law.  The problem in this case is that Section 2 of 
       16    the Voting Rights Act doesn't allow it because of its 
       17    discriminatory effect.  And we also know, again, under New York 
       18    State law -- 
       19             THE COURT:  Section 2 doesn't allow it? 
       20             MR. KENNEDY:  This Court in this case has found 
       21    violation of Section 2 in the operation of an at-large scheme. 
       22    So an at-large scheme in this case is not a permissible remedy, 
       23    because the Court has found that use violates Section 2. 
       24             To be clear, there is nothing that says at-large 
       25    schemes are bad anywhere.  I'm talking about as to the 
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        1    specifics in this case that it's not permitted.  So nothing in 
        2    state law permits cumulative voting.  Every court that has 
        3    considered cumulative voting has struck it down.  And among 
        4    these reasons is that it's inconsistent with state law. 
        5             White v. Weiser, 412 U.S. 783 at 795, said that, 
        6    quote, "Courts should follow the policies and preferences of 
        7    the state, as expressed in statutory and constitutional 
        8    provisions or in the re-apportionment plans proposed by the 
        9    state legislature."  And that is followed in the Chicago 
       10    Heights case.  That's the one where Professor Engstrom served 
       11    as a Special Master, where it came back to him after the 
       12    Seventh Circuit struck down cumulative voting.  And that's 223 
       13    F.3d 601 to 602. 
       14             And we see that echoed in many of the cases.  Dillard 
       15    from the Eleventh Circuit, 376 F.3d 1268, quote, "Any remedy 
       16    for a Voting Rights Act violation must come from within the 
       17    confines of the state's system of government."  So the Court is 
       18    not writing on a blank slate.  In fact, there are other 
       19    circuits, including the Second Circuit, that say at-large still 
       20    has import. 
       21             The Brennan Center and the Village seem to be saying 
       22    it's whether the defendant wants it or not.  In no case is that 
       23    articulated.  And Page 6 of their brief, they talk about the 
       24    case of Chicago Heights, and they say that, quote, "More 
       25    important, its decision was that the trial court unnecessarily 
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        1    deviated from state law requirements governing the use of 
        2    cumulative voting."  And that's an accurate observation for 
        3    them to make in their brief, but we have nothing in New York 
        4    State law that allows it. 
        5             It's been briefed by Port Chester, by Fair Vote on two 
        6    separate occasions, and we have nothing like that in New York 
        7    law.  And it's important because in Chicago Heights, obviously, 
        8    that's an Illinois case.  Illinois actually had a long history 
        9    of cumulative voting which New York does not have.  So this 
       10    leads us to the point on deference.  Port Chester says, "We 
       11    want it.  Therefore, that's enough."  I've already explained to 
       12    you that's not the logic in any of the cases. 
       13             THE COURT:  No, I don't think their argument is, "We 
       14    want it, and that's enough."  I think their argument is, "We 
       15    are asked to propose.  Our obligation, our right is to propose 
       16    a plan.  And if the plan that we propose would remedy the 
       17    Section 2 violation, the Court should accept it." 
       18             MR. KENNEDY:  Right. 
       19             But every enunciation of that principle in the law 
       20    comes in the context of a district plan.  And remember the 
       21    presumptive remedy for a violation -- 
       22             THE COURT:  Why would that concept be different, 
       23    regardless of what plan they propose, if it remedies the 
       24    Section 2 violation and it's not unconstitutional? 
       25             MR. KENNEDY:  Right. 
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        1             THE COURT:  Why shouldn't the Court follow it? 
        2             MR. KENNEDY:  Because there is a question of which 
        3    presumption goes first, what defendant wants or the presumptive 
        4    remedy being a district plan.  Obviously, only one presumptive 
        5    remedy can come first.  There is no case out there that says 
        6    defendant's preferred remedy, which is not a district plan, is 
        7    entitled to a presumption.  The way this ordinarily works is 
        8    that the defendant comes to the table with a district plan, and 
        9    that plan is plainly entitled to deference. 
       10             The reason for that is that if defendant comes forward 
       11    with a plan and their map looks different from our map, but 
       12    their map satisfies and cures the Section 2 violation, there is 
       13    no basis for the United States to come back and say, "Well, we 
       14    just don't like your map.  We think the boundaries should be 
       15    different.  We think the districts should be over here, rather 
       16    than over there." 
       17             That's the way it usually works.  The jurisdiction 
       18    comes back with a plan, and that plan is entitled to deference, 
       19    so long as there is a district in that plan that has a Hispanic 
       20    majority.  It's not the business of the government to come in 
       21    and officiate in the battle of the plans:  "We like our map 
       22    better." 
       23             When you look at the cases, that's what they say.  So 
       24    if Port Chester had come in and drawn you a six-district plan 
       25    with a Hispanic majority that cured the Section 2 violation, 
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        1    that plan would have been entitled to deference, and they would 
        2    be totally right, and we would not be able to come in and say, 
        3    "No, no.  We think the Beveridge plan looks better.  We like 
        4    the way the lines are drawn."  That's what "deference" means. 
        5    They don't have a case that says they can have whatever they 
        6    want.  That's not what it means.  And there is a very important 
        7    point on this in their brief, because I think they really 
        8    overstate the law on this, and that is on Page 23 of their 
        9    brief. 
       10             Now, the heading says one thing, but the cases say 
       11    another.  And I know when your Honor goes back and sort of 
       12    cite-checks this, this is going to emerge.  Heading A says, 
       13    quote, "The Village's remedial preference governs."  That's 
       14    what it says on Page 2, and it has the cases. 
       15             Your Honor, that's not what these cases say.  All of 
       16    these cases say that the jurisdiction's proposed district plan 
       17    governs, and all these concern apportionment where there is 
       18    offering of a district plan.  None of these cases have 
       19    alternative remedies.  The only one of those cases that 
       20    involves an alternative remedy is the Cottier case in the 
       21    Eighth Circuit, where the defendant did not want a cumulative 
       22    voting system. 
       23             THE COURT:  Let me ask you this.  Let's assume for a 
       24    moment you're right about that.  Not saying I've determined 
       25    that, but let's assume that. 
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        1             In your view, does that then mean that if the 
        2    defendants come forward with a plan other than a district plan, 
        3    and the government comes forward with a district plan, the 
        4    government must always win? 
        5             MR. KENNEDY:  I don't want to say that the government 
        6    must always win.  But I think it gives the government the 
        7    presumption.  And that's what's happened here.  It doesn't mean 
        8    we must always win, but it gives us the presumption.  Because 
        9    the question is:  Where does the presumption lie?  You can't 
       10    take two presumptions.  You can't have a presumption of what 
       11    they want versus -- 
       12             THE COURT:  I think this is a critical question, 
       13    because depending on where the presumption lies, arguably will 
       14    determine who wins this battle, assuming both plans would cure 
       15    the Section 2 violation. 
       16             MR. KENNEDY:  Perhaps.  We think, obviously, that it 
       17    doesn't cure the Section 2 violation.  But on the presumption 
       18    point again, we have cited cases in our briefs.  We cite the 
       19    Gingles case, the Goosby case, the Garza case. 
       20             The presumptive remedy is single-member districts. 
       21    And remember, that's the context in which these cases usually 
       22    get litigated.  Context is, the jurisdiction comes back with a 
       23    map.  And then the plaintiffs come back and say, "We don't like 
       24    that map."  And it's not for the Court to determine, then, 
       25    "Well, I think the block bounded by Maple, Elm, Orange and 
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        1    Walnut Streets should go in this district versus that 
        2    district." 
        3             So that's the problem.  They're taking that analysis 
        4    and that sort of result which is what happens, which is that 
        5    the jurisdiction's plan is typically awarded a presumption, out 
        6    of its context.  And the context is the presumptive remedy 
        7    being a single-member district plan. 
        8             The Supreme Court has made very clear, which is what a 
        9    court is supposed to do in this situation, and if you think 
       10    about the Gingles case, the Prong 1 of the Gingles case, which, 
       11    obviously, the Court found for the government, you have to draw 
       12    a district in which the relevant minority is able to be in a 
       13    majority district.  That's a meaningless exercise if you don't 
       14    actually draw districts.  What happens is that it disconnects 
       15    and results in an imbalance. 
       16             The Brennan Center has come forward and talked about 
       17    these other remedies.  And the main question I have about 
       18    that -- and I don't mean it to be a criticism, but where were 
       19    they during the liability phase?  They weren't here.  So they 
       20    don't have a sense of what the problems in Port Chester are. 
       21    They didn't listen to all the witnesses that your Honor has and 
       22    listened to of all the people describing their difficulties 
       23    voting. 
       24             In Gingles, Justice Brennan himself said that you draw 
       25    districts in this particular situation. 
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        1             They also don't address the state law issue.  When you 
        2    look at their brief, they say that cumulative voting is used 
        3    around the country.  And you know, when you actually look at 
        4    it, what it basically boils down to is, it's used in Texas in 
        5    about 40 places and in about 20 places anywhere else.  Again, 
        6    you have to look at state law.  You can't just cherry-pick, you 
        7    know, from around the country where cumulative voting is used. 
        8             We've heard a lot about Texas, but what they haven't 
        9    submitted is that Texas has a statute that specifically calls 
       10    for cumulative voting, and that's the Texas Election Code 
       11    11.054, and it's entitled, "Trustees by Cumulative Voting." 
       12    You have a specific law in Texas.  That's why it's used so much 
       13    in Texas, and that's why it's not used elsewhere.  The fact is 
       14    that Port Chester cannot point to a single instance where 
       15    cumulative voting was sustained.  The only case that is out 
       16    there is the Cottier case in the Eighth Circuit, which is 
       17    awaiting decision right now. 
       18             We believe that the Court should hesitate before 
       19    adopting a remedy whose record in the court of appeals is, in 
       20    essence, 0 for 5.  Port Chester claims this case is a case of 
       21    first impression because we have the jurisdiction urging 
       22    cumulative voting and therefore, it's ground-breaking.  I hate 
       23    to burst their bubble, but it's not.  Counties in Alabama 
       24    agreed to cumulative voting, but there was a challenge to the 
       25    consent decree, and Judge Thompson down in Alabama ruled that 
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        1    whether it was agreed to or not doesn't mean that it can be an 
        2    appropriate remedy under the Voting Rights Act.  And those 
        3    cases are cited on Page 19 of our brief. 
        4             Now, to be clear, in Kalson, we pointed out that later 
        5    on, that ruling was vacated by the Eleventh Circuit, but on 
        6    standing grounds.  They said third-party intervenors could come 
        7    in and upset the applecart, but didn't do anything to challenge 
        8    the district court and had to be appropriate before it could be 
        9    approved. 
       10             I also want to focus on Pages 3 to 4 of their brief. 
       11    The heading of this section is that cumulative voting remedy is 
       12    consistent with federal and state requirements.  And again, 
       13    this is one of the passages in their brief.  If you actually go 
       14    through and look at it very carefully, it just doesn't stand up 
       15    under close analysis. 
       16             The first quote here they have is from Holder versus 
       17    Hall, where Justice Thomas, concurring in the judgment, says, 
       18    "Nothing in our understanding of the Voting Rights Act would 
       19    permit the system of cumulative voting."  If you go back and 
       20    read that, as I know you will, he has a problem with it.  He's 
       21    criticizing it.  Don't take my word.  The Sixth Circuit in the 
       22    Cousin case that analyzes the same concurrence and reaches the 
       23    same conclusion that the government does -- and that's at 145 
       24    F.3d 831 -- noted that Justice Thomas's statement here is not 
       25    an endorsement of cumulative voting, but quite the opposite. 
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        1             The next quote they have is by Justice O'Connor that I 
        2    believe is accurate, but it's dicta, so that doesn't help them. 
        3             The next case is the LULAC case, where they say that 
        4    the panel found that the district court could consider 
        5    cumulative voting.  Then they say it was reversed on other 
        6    grounds. 
        7             No, your Honor.  It was reversed on this ground.  And 
        8    we cite that LULAC case in our brief, where it says that 
        9    cumulative voting is an unconventional remedy that preserves 
       10    the at-large feature of elections, which is the very thing that 
       11    we brought this case in order to eliminate. 
       12             Now, the next batch of cases in their brief, Maringo 
       13    County and the two Dillard cases, all ignore the fact of -- and 
       14    in some cases are omitting -- the subsequent history, that the 
       15    Eleventh Circuit in Dillard eventually said that cumulative 
       16    voting is not a remedy that is allowed under Alabama law, and 
       17    therefore appropriate under the Voting Rights Act. 
       18             So none of these cases -- I mean, all of these cases 
       19    are outdated by the Eleventh Circuit ruling that we cite in our 
       20    final paragraph which closes out that while many of these cases 
       21    have arisen in the south, similar sentiments have been voiced 
       22    in New York, citing Lopez Torres, the Judge Gleason cases 
       23    concerning the election of judges.  As everybody knows, he may 
       24    have been affirmed by the Second Circuit, but then he was 
       25    reversed by the Supreme Court.  They don't tell you that. 
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        1             What they also do is say here parenthetically, 
        2    cumulative voting could be used to remedy a constitutional 
        3    challenge.  That's not what the Court says.  That's what 
        4    plaintiffs propose.  The Court didn't order a system of 
        5    cumulative voting in Lopez Torres. 
        6             When you look at the cases that they have to 
        7    substantiate their point, it's not there for cumulative voting. 
        8    That's why it's not a legally appropriate remedy. 
        9             The next problem with cumulative voting is that we 
       10    have no idea whether it will work in this case, and have no 
       11    basis to believe that it will cure the Section 2 violation. 
       12             What do we know about the facts on the ground in Port 
       13    Chester from the liability phase of the case?  We have a highly 
       14    segregated village.  Look at the census map, and it shows the 
       15    pattern of segregation.  We have language use.  We have 
       16    Hispanics pushed away from the polls.  We have an absence of 
       17    language assistance.  We have a slating system closed to the 
       18    Hispanics.  We have a system where candidates do not go into 
       19    parts of the town to campaign.  We heard Cesar Ruiz say he was 
       20    meant to go in certain parts of the town and not others.  He 
       21    told you he was run primarily to attract votes for the rest of 
       22    the ticket, and not for his own candidacy. 
       23             Dr. Engstrom admits that he didn't look at any of 
       24    this.  How can you tailor a remedy that doesn't take account of 
       25    the facts on the ground?  So faced with this kind of situation, 
                              MARY M. STATEN, CSR, RPR, RMR 
                                      (914) 390-4027 



                                                                           188 
             089NPORmsT               Summation - Mr. Kennedy 
        1    the things that the Court found in this case, courts all over 
        2    the country have repeatedly turned to single-member districts. 
        3             The obvious example is the Goosby case in the Second 
        4    Circuit.  And it's no surprise that -- 
        5             THE COURT:  Hold on. 
        6             MR. KENNEDY:  Sure. 
        7             THE COURT:  Talk to me.  Understanding what happened 
        8    in the liability phase, why is it that you think those facts 
        9    mean that cumulative voting will not work? 
       10             MR. KENNEDY:  Well, let me go through each of them. 
       11             We have a highly segregated village.  What does 
       12    cumulative voting mean?  It means that the candidates who run 
       13    at large can continue to run at large.  Nobody has to come down 
       14    to that area of District 4 to say to those people, "I'm going 
       15    to represent you.  I'm going to meet your needs.  I'm going to 
       16    try to do what's best for you in the community."  Instead, he 
       17    can keep things the way they are, run at large, and ignore 
       18    those pockets of the community that don't serve their purpose. 
       19             THE COURT:  But, wait, wait.  Theoretically, the 
       20    parties will put forth a candidate who is interested in 
       21    representing the interests and views of the Hispanic community. 
       22    No? 
       23             MR. KENNEDY:  In theory.  I'll get to that a little 
       24    bit later.  But nothing says -- obviously, there are Hispanics 
       25    who live all over Port Chester.  One of the benefits of the 
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        1    district system is that you have people who go down to these 
        2    parts of town that are otherwise locked out of the political 
        3    process.  Maybe they are Hispanic, they are maybe 
        4    African-American, maybe they are white and say, "I want to 
        5    represent you."  And that's not something you get under the 
        6    at-large cumulative voting system. 
        7             THE COURT:  But part of the problem with the district 
        8    plan is that it doesn't help minority -- well, Hispanic voters 
        9    who are not in District 4. 
       10             MR. KENNEDY:  I'm glad your Honor brought that up. 
       11             First of all, it does, because with the district 
       12    system, all of the Hispanics are now going to be in districts 
       13    where they have a larger share of the CVAP than they do under 
       14    an at-large system.  Under at large, the Hispanic CVAP is like 
       15    22 or 23 percent.  And it's correct that in four out of six 
       16    districts, Hispanics now have a greater share of the population 
       17    than they did under any at-large system, and that includes 
       18    cumulative voting. 
       19             I wanted to make a stronger point, however, which is 
       20    that the argument that your Honor just raised is an argument 
       21    that Port Chester has started to make throughout the remedy 
       22    hearing.  It's the so-called "submergence point."  Every single 
       23    appellate court that has considered that argument has rejected 
       24    it. 
       25             Let me take you through three of those cases. 
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        1             One is the McGhee case decided in the Fourth Circuit. 
        2    And I'm going to quote from 860 F.2d at 119.  Quote:  "A 
        3    remedial districting plan is not invalidated or made incomplete 
        4    solely by the consequence that some of the racial minority 
        5    group remains submerged in nonsafe districts.  This is not an 
        6    appropriate standard for assessing the adequacy of a remedial 
        7    districting plan."  End quote. 
        8             And in reaching that decision, the Fourth Circuit 
        9    agrees with the Fifth and Ninth Circuits, which say the exact 
       10    same.  The Ninth Circuit in the Cruz Gomez case, 852 F.2d, at 
       11    1193, quote, "Districting plans with some members of the 
       12    minority group outside the minority-controlled districts are 
       13    valid."  End quote. 
       14             The next case is from the -- 
       15             THE COURT:  I don't think they are saying it's not 
       16    invalid.  They are saying it's not preferable. 
       17             MR. KENNEDY:  Even that's wrong.  As I suggested, in 
       18    three out of the six districts, Hispanics are in areas where 
       19    they have a greater share in the voice of the greater community 
       20    than they would otherwise.  And as we also pointed out, there 
       21    is one district, District 6, where no group is in the majority. 
       22    Hispanics are the largest group.  They are at about 46 percent, 
       23    but then you have African-Americans at about 25 percent, and 
       24    whites at 30 percent. 
       25             Now, we're not presuming that Hispanics and 
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        1    African-Americans will vote together in that district.  The 
        2    point of that distinction in District 6 is that you can't 
        3    succeed in that district without building a coalition.  You 
        4    need to have at least support from two out of the three groups 
        5    in order to succeed.  The logical group to try to get support 
        6    from are the Hispanics, because they're the largest group.  But 
        7    even if not, if all you have is a candidate who brings together 
        8    African-Americans and white folks, that's still a pretty good 
        9    result of the system. 
       10             So I hear their point that it's not perfect for all 
       11    Hispanics throughout the entire village.  But legally, that's 
       12    irrelevant.  Factually, it's untrue because, again, in four out 
       13    of six districts, Hispanics are better off than they would be 
       14    under the at-large system. 
       15             When I get to the problems with the cumulative voting, 
       16    because it's still exercised at large, you'll see why there is 
       17    that problem. 
       18             Now, cumulative voting addresses none of the problems 
       19    that we heard at the liability stage of the trial. 
       20    Dr. Engstrom simply took a number, the threshold of exclusion, 
       21    and said it should work.  But look at the assumptions that he 
       22    makes. 
       23             First, he assumes not just that all Hispanics will 
       24    vote cohesively, which we assume to some degree on our side, as 
       25    well, but also that they will all understand and act 
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        1    strategically in casting their votes the same way.  But 
        2    Dr. Engstrom admitted on the stand he has never found a 
        3    jurisdiction where all minority voters have cast all their 
        4    votes for minority candidates.  That's the transcript of his 
        5    testimony on July 17. 
        6             THE COURT:  But all that's saying is that there isn't 
        7    100 percent consistency.  And yes, I mean, I don't think it's 
        8    fair under any system to expect there to be 100 percent 
        9    consistency or cohesion.  What we're looking for is if there is 
       10    significant cohesion.  You know, we can argue about what the 
       11    cutoff number for that should be, and whether or not, then, it 
       12    would work. 
       13             MR. KENNEDY:  Right. 
       14             But under our system, you only need to cohese once. 
       15    You need to show up and vote for the same person.  Under their 
       16    system, you have to show up, vote for the same person or people 
       17    and cast your votes in the same way.  That's the assumption. 
       18             THE COURT:  What do you mean by "cast your votes in 
       19    the same way?" 
       20             MR. KENNEDY:  In order for cumulative voting to work, 
       21    it assumes that all the Hispanics will go to the polls and load 
       22    their six votes on the same candidate.  We don't assume 
       23    anything like that in our case.  We assume that people show up 
       24    and vote for somebody.  It's not enough under cumulative voting 
       25    to show up and vote.  You have to load up your votes on that 
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        1    one person, and this will assume that people will understand 
        2    that's what they're supposed to do under that system. 
        3             But the crucial point of Dr. Engstrom's submission is 
        4    that the central assumption that he's asking the Court to rely 
        5    on has never been true.  He's never seen a case where all 
        6    minority voters loaded all their votes on the same candidate. 
        7    And he also assumes that non-Hispanics will conveniently 
        8    exercise their votes across other candidate.  And again, that's 
        9    an assumption that is certainly not borne out in the facts of 
       10    this case, much less in the real world. 
       11             Now, what else has Dr. Engstrom told us? 
       12             THE COURT:  But theoretically, that would have to 
       13    happen; right?  Non-Hispanic candidates, to some degree, would 
       14    have to disperse their votes.  If they didn't, that would be 
       15    good for the Hispanic community. 
       16             MR. KENNEDY:  No, because if non-Hispanic voters -- 
       17    his assumption is that non-Hispanic voters come in and they 
       18    don't load their six votes on a single candidate. 
       19    Dr. Engstrom's assumption is not that Hispanic voters come in 
       20    and say, "I don't have any strong preference.  I'm just going 
       21    to do 1, 1, 1, 1, 1, 1." 
       22             THE COURT:  But let's assume it happened the opposite. 
       23    The non-Hispanic voters came in and loaded all their votes on 
       24    one candidate.  There are six candidates up that could be 
       25    elected.  So that would mean for sure that the Hispanic 
                              MARY M. STATEN, CSR, RPR, RMR 
                                      (914) 390-4027 



                                                                           194 
             089NPORmsT               Summation - Mr. Kennedy 
        1    candidate would have to come in second place, which would get 
        2    him elected. 
        3             MR. KENNEDY:  No, because Dr. Engstrom himself 
        4    admitted the most likely scenario in this situation is the 
        5    Republicans and the Democrats each run one Hispanic.  That's 
        6    what he admitted.  And we know from Dr. Engstrom's writing that 
        7    the problem with cumulative voting is that it has the problem 
        8    that when two minority candidates run and they split the 
        9    support of the community, then neither gets elected. 
       10             I'd like to read from Exhibit R-100, the University of 
       11    San Francisco Law Review -- 
       12             THE WITNESS:  Who wrote that? 
       13             MR. KENNEDY:  Dr. Engstrom. 
       14             THE COURT:  All right. 
       15             MR. KENNEDY:  -- cumulative voting systems, quote, 
       16    "have proven to be effective at converting minority support 
       17    into a successful electoral outcome when that support has been 
       18    focused on a single minority candidate."  That's the example 
       19    you just gave. 
       20             But remember, asked on the stand what's the more 
       21    likely scenario, one for the Republicans, one for the 
       22    Democrats, Dr. Engstrom goes on, quote, "However, if minority 
       23    voters share preference for a set of candidates, rather than 
       24    just a single candidate, then elections under these systems may 
       25    not produce such outcomes.  Extra minority competition, in 
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        1    short, can easily negate the electoral opportunities that these 
        2    systems provide." 
        3             You don't have that in a single-member plan, if your 
        4    Honor goes back and looks at your examination of Dr. Engstrom. 
        5    Let's assume you have two Hispanics running against each other 
        6    in District 4, and let's assume that Hispanics want Hispanics 
        7    to represent them in District 4.  One of them has to win.  You 
        8    don't get that under cumulative voting.  If you have two 
        9    running against each other, then you don't get the win. 
       10             What else do we know about cumulative voting?  And 
       11    again, your Honor I'm going to quote from R-101.  It's "Fair 
       12    and Effective Representation" by Richard Engstrom.  Again, your 
       13    Honor asked us at the end of the argument yesterday, "Well, why 
       14    is the government opposing cumulative voting?" 
       15             Let me answer in the words of Dr. Engstrom.  This is 
       16    on Page 46.  "Electoral outcomes are, no doubt, less 
       17    predictable in these systems, such as cumulative voting 
       18    systems, than in single-member district arrangements" -- plenty 
       19    of citations after that -- "which is why many voting rights 
       20    advocates continue to prefer single-member districts in 
       21    majority minority districts." 
       22             That's our position.  That is the answer to your 
       23    question in the words of their expert, and I think it explains 
       24    it pretty well.  That's why we have a problem with cumulative 
       25    voting here. 
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        1             Now, what record has Port Chester placed before you? 
        2    What record do we have in this case regarding cumulative 
        3    voting?  Cumulative voting was adopted, but then abandoned in 
        4    Alamogordo, New Mexico. 
        5             MR. PISCIONERE:  Objection, Judge. 
        6             It was a question asked of Dr. Engstrom, whether it 
        7    was abandoned, and he said he didn't know.  There is nothing in 
        8    the record that it was abandoned by Alamogordo. 
        9             MR. KENNEDY:  Your Honor, that is not true.  If you 
       10    look back, he says it was abandoned, but it had not been on his 
       11    research agenda to figure out why. 
       12             MR. PISCIONERE:  I remember him saying it wasn't on 
       13    his agenda, but I don't recall him saying it was abandoned. 
       14             THE COURT:  Has it been abandoned? 
       15             MR. PISCIONERE:  Judge, I don't know. 
       16             MR. KENNEDY:  Your Honor can go on their Web site. 
       17             MR. PISCIONERE:  But, Judge, the Web site is not in 
       18    evidence. 
       19             THE COURT:  Okay.  Go ahead. 
       20             MR. KENNEDY:  I ask your Honor to take judicial notice 
       21    that the City of Alamogordo has a district plan on its Web site 
       22    and no longer uses cumulative voting. 
       23             Dr. Engstrom has no idea whether cumulative voting has 
       24    worked in Sisseton, South Dakota.  It has worked in some 
       25    counties, and other times, it gets struck down by the circuit. 
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        1    Currently, in Texas, Dr. Engstrom's only real study, cumulative 
        2    voting worked seven out of fifteen times.  That's a success 
        3    rate of flipping a coin. 
        4             So based on this record, you have to ask, if we have 
        5    the tried-and-true remedy of single-member districts, why 
        6    should we adopt a system that, if it's not struck down by an 
        7    appellate court or abandoned, might only work half the time? 
        8    And they don't have an answer to that. 
        9             And again, it's easy to see what would happen under 
       10    that system.  Each party runs one candidate.  One, at best, 
       11    gets elected, and the other does not.  Dr. Engstrom said he 
       12    expected as much.  Again, that's the best-case scenario.  At 
       13    worst, collusion was made.  Is it logical to believe there is 
       14    going to be collusion between Republicans and Democrats?  It's 
       15    not.  Collusion is the response created by cumulative voting. 
       16    They'll first nominate to attract voters to the ticket; 
       17    secondly, for the Hispanic to win. 
       18             How do we know this?  Because it happened to Cesar 
       19    Ruiz.  You heard him testify that that's why he was a 
       20    candidate.  And what about Arial Acosta?  He was one of the two 
       21    Republicans for Trustee whose election was enjoined by this 
       22    court.  They put them on the stand, and what did he say when he 
       23    was asked about the campaign?  This is on Pages 887 and 888 of 
       24    the preliminary injunction hearing.  Quote, "It's not my 
       25    campaign."  Another quote.  "This is not about my campaign." 
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        1    Here is the candidate for Trustee, and he told this Court that 
        2    "It's not my campaign." 
        3             Now, the second reason cumulative voting is not 
        4    authorized by law is that no matter what you say about it, it's 
        5    still an at-large system.  As the LULAC case in the Fifth 
        6    Circuit pointed out at 999 F.2d at 876 -- and I'll quote -- 
        7    that it is "an unconventional method that prefers at-large 
        8    voting." 
        9             Your Honor, you cannot possibly cleanse the system by 
       10    retaining its central defining feature, which is that it's at 
       11    large.  Why does Port Chester want cumulative voting? 
       12    Dr. Engstrom admitted it's the least changed plan. 
       13             Given all the problems we heard -- no Hispanic ever 
       14    elected to anything, the experiences of the Hispanic 
       15    candidates, Hispanics of choice consistently lose, Hispanics 
       16    being turned away from the polls, a closed slating system, and 
       17    inadequate language assistance -- this case cries out for a 
       18    more changed plan, not a least changed plan. 
       19             So that means when they adopt cumulative voting, it 
       20    means they can carry on business the same way they have before, 
       21    regardless of the issues this Court has identified on the 
       22    liability phase.  And it's because of all these problems that 
       23    however the Court rules, we anticipate an application that we 
       24    can present to the Court at a future date. 
       25             Another question the Court asked is:  Wouldn't it be 
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        1    better to have a plan that doesn't have CVAP disparities?  And 
        2    the answer is simple.  Sure, if you could draw one.  But 
        3    Professor Beveridge told you this was his best shot.  And 
        4    Dr. Morrison, their expert, conceded that he couldn't do it. 
        5    Beyond that, beyond the fact that it may be a little nicer to 
        6    even that out, the existence of CVAP disparities is entitled to 
        7    no weight at all. 
        8             THE COURT:  Why do you say that? 
        9             MR. KENNEDY:  First, because experts on all sides 
       10    agree that districts are based on total population. 
       11    Dr. Morrison says you follow the model of representational 
       12    equality, rather than electoral equality.  As Dr. Morrison put 
       13    it on 15 of our brief, it may devalue votes, it may over- or 
       14    undervalue the votes of citizens in one or another district, 
       15    but it assures that every living person, adult or child, 
       16    immigrant or nonimmigrant, citizen or noncitizen, has roughly 
       17    equal access to one representative.  That's what the "total 
       18    population" criterion does.  Dr. Morrison was right on that. 
       19    And Dr. Engstrom admitted that applying "one person one vote" 
       20    also applied based on total population. 
       21             The other point with CVAP is that you draw districts 
       22    to equalize one measure, and we're bound to do it by total 
       23    population, that will necessarily lead to inequality on another 
       24    measure.  There is simply no way to make all the columns line 
       25    up in the same place at the same time. 
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        1             Moreover, as a matter of law, in New York, districts 
        2    are routinely drawn with CVAP disparities.  That was the whole 
        3    point of the Beveridge reply declaration.  Look at all the 
        4    plans in New York State. 
        5             THE COURT:  Yes, but their concern was that this 
        6    particular plan had greater CVAP disparity that any other.  I 
        7    think it was greater than the State Assembly by three percent. 
        8             MR. KENNEDY:  There is no criterion offered to say 
        9    when a CVAP disparity becomes so great that a plan should be 
       10    rejected.  There is no criterion that says because this plan 
       11    has a larger CVAP disparity than other comparative plans it 
       12    should be rejected.  There is simply no basis in the law to say 
       13    that that should be an issue. 
       14             And this was also the point of the Kalson case in the 
       15    Second Circuit.  New York State in that case took the position 
       16    that total population is the appropriate basis to apportion 
       17    districts against the challenge that it should be voting age 
       18    population. 
       19             Now, what Port Chester has pointed to on the other 
       20    side is that provision of municipal home rule.  This was, I 
       21    believe, R-1001 in terms of Court Exhibits.  And what they say 
       22    is that a plan of apportionment has to have, quote, 
       23    "substantially equal weight for all the voters of that local 
       24    government."  End quote. 
       25             And the question is:  What does that mean?  "Weight" 
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        1    in terms of what?  "Weight" in terms of total population? 
        2    "Weight" in terms of voting age?  "Weight" in terms of turnout? 
        3    "Weight" in terms of CVAP?  You don't get to pick or choose 
        4    whatever criterion best makes your case.  And it's clear that 
        5    New York State itself has said over and over and over again 
        6    that vote weight is not related to citizen voting age 
        7    population. 
        8             Now, Dr. Engstrom told you on the stand yesterday that 
        9    this whole issue of citizen voting age population has never 
       10    really come up before.  Your Honor, that is plainly wrong.  It 
       11    clearly came up in the Garza case in the Ninth Circuit in 1991. 
       12    And if your Honor goes back and looks at that case, as I know 
       13    your Honor will, on 773 of the Garza case, the section heading 
       14    is quote, "Apportionment based on population rather than voting 
       15    age citizen data."  This issue was clearly considered by the 
       16    Ninth Circuit in Garza.  It was debated back and forth 
       17    extensively on both sides, and the Court ultimately found that 
       18    basing districts on voting age population rather than total 
       19    population would disproportionally affect the right of Hispanic 
       20    people to have access to their representative. 
       21             THE COURT:  Okay.  Explain to me.  I'm not sure I 
       22    understand why. 
       23             MR. KENNEDY:  Because if you have a district that is 
       24    based on citizen voting age population, then that means the 
       25    district size is not going to be determined based on top 
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        1    population.  If you draw on the basis of the number of 
        2    citizens, the district with the lower number of citizens is 
        3    going to have more people.  If that district has more people, 
        4    it means those people have less access to the representative. 
        5    Their representative is going to represent more people rather 
        6    than fewer. 
        7             And this is the other reason why we gave you the 
        8    Kalson case.  Judge Calabresi goes through those reasons as to 
        9    why you would want to have total population rather than citizen 
       10    voting age population or voting age population.  That's dicta 
       11    and not binding on the Court.  And we are not saying that it 
       12    is.  But it is an articulation of the reasons that we find 
       13    there. 
       14             So it has clearly come up before.  It came up in the 
       15    Ninth Circuit in 1991.  It came up in the Daly case in the 
       16    Fourth Circuit in 1996.  I'll read you from the conclusion of 
       17    the case on Page 1228.  And this is at 93 F.3d.  Quote, "We 
       18    conclude that the district court erred in basing its 'one 
       19    person one vote' analysis in this action on voting age 
       20    population instead of total population." 
       21             Now, there it came up in the context of VAP, but it 
       22    came up in the context of CVAP in Chen versus City of Houston, 
       23    206 F.3d 522.  There is a reference directly to an argument 
       24    that "the city improperly crafted its districts to equal total 
       25    population rather than citizen voting age population" -- 
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        1    paren -- "(CVAP)."  And there are many more cases after this. 
        2             There is a three-judge panel decision in Horsey 
        3    against Bysiewicz, a case in the Fourth Circuit where 
        4    Dr. Engstrom was an expert.  If you look at 322 F.Supp. 2d, the 
        5    specific footnote is on Page 58.  Dr. Engstrom is an expert in 
        6    the case, yet he seems to have ignored what the Court says in 
        7    Footnote 11 that "using total population to measure 
        8    representational equality and a different standard in the 
        9    evaluation of the fairness of voting practice and procedures, 
       10    however, have not yet prompted judicial approval."  This 
       11    argument is not something that's never come up before.  This 
       12    has come up over and over again like a bad penny, and gets 
       13    rejected every single time it's offered. 
       14             Your Honor, this meritless legal -- 
       15             THE COURT:  Like a bad penny? 
       16             MR. KENNEDY:  Like a bad penny.  People will say, 
       17    "What is he talking about?  A penny?  Is that like a dime?" 
       18             A meritless legal argument cannot constitute a 
       19    rational basis for anything.  And in fact, it would be 
       20    irrational to act on the basis of this assertion.  And 
       21    Dr. Engstrom admitted that if cumulative voting were not on the 
       22    table, he would recommend the proposed plan, notwithstanding 
       23    the CVAP disparities.  And the experts are in agreement -- 
       24    Beveridge, Engstrom, Morrison and Gaddie -- that this district 
       25    plan will perform. 
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        1             So there are a couple of reasons why the CVAP 
        2    disparity argument is so bad. 
        3             First, it would impose yet another barrier to a 
        4    Section 2 violation without any application in law. 
        5    Dr. Engstrom said he couldn't point to any court that had 
        6    credited this kind of analysis before.  This Court should not 
        7    be the first. 
        8             Second, it's arbitrary.  Why is it CVAP?  Why not VAP? 
        9    Why not turnout?  Why not registered voters?  As I said before, 
       10    you can't pick and choose whatever criterion you want in order 
       11    to defeat a remedy at this stage.  It's reminiscent of the 
       12    argument that was advanced by Dr. Weber in the liability 
       13    portion of this case, taking a standard out of thin air and 
       14    insisting that the government didn't meet it.  And I think the 
       15    Court appropriately realized it, and the Court's words were 
       16    that he's out on a limb, a very thin branch. 
       17             And Dr. Engstrom is certainly in the same position in 
       18    the CVAP analysis.  How much deviation is bad?  Twenty percent? 
       19    Nine percent?  He couldn't say, because there is no answer to 
       20    that question, because it's arbitrary. 
       21             Finally, ask yourself, why are there CVAP disparities? 
       22    Why are there CVAP disparities in this plan?  It's because the 
       23    village is so segregated.  And if your Honor will remember, 
       24    Dr. Morrison did what I called an "index of dissimilarity," and 
       25    found that the village was highly segregated.  And our own 
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        1    expert said the same thing, Dr. Beveridge, and also Professor 
        2    Smith. 
        3             The reasons there are disparities in CVAP is because 
        4    you have people dispersed in Port Chester.  In this segregated 
        5    plan, you have portions of the town that are more highly 
        6    concentrated and have a lower CVAP than the rest of the town. 
        7    And it can't be that they're able to reap the fruit of that 
        8    segregation by saying, "Well, now we can't have a plan that 
        9    remedies those parts of town that are most segregated, because 
       10    doing so would lead to CVAP disparities."  So that is our 
       11    concern there. 
       12             So finally, your Honor, this leads to why plaintiffs' 
       13    proposed district plan should be adopted.  There is one overall 
       14    answer, and that is that of the two plans that have been put 
       15    before the Court, only one has withstood a high level of 
       16    scrutiny.  Over two years ago, the government sent its plans 
       17    out to the Village of Port Chester.  There were public hearings 
       18    on the plans.  And Plan A, you'll see, looked remarkably like 
       19    this.  And we filed that plan with the Court in December of 
       20    2006.  And ever since then, this plan has been pored over, 
       21    criticized, individual blocks have been examined:  "How many 
       22    people live on this particular block?  What does that 
       23    particular block go through?"  Population estimates were 
       24    attacked down to the person, and it has withstood the scrutiny. 
       25    And the Court found it met the Gingles precondition. 
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        1             This is offered on a theoretical premise.  There are 
        2    no specifics in the plan.  We don't even know what kind of 
        3    cumulative voting they are offering.  Is it that the voter has 
        4    six candidates and allocates as he or she sees fit? 
        5             THE COURT:  Six votes? 
        6             MR. KENNEDY:  I'm sorry.  Six votes and allocates them 
        7    as he or she see fits, or is it that the voter had six votes, 
        8    picks three candidates or four candidates or five, and then the 
        9    votes are allocated proportionally among those candidates? 
       10             Dr. Engstrom told you he hasn't recommended which one 
       11    to use.  And that's on Page 91 to 93 of his testimony on 
       12    July 17th.  We don't know what those forms will look like.  We 
       13    don't know who the poll worker will be or what language 
       14    assistance will be given. 
       15             So we have given you the specifics, and this plan has 
       16    stood up.  The Court has already found it's contiguous, that 
       17    it's compact.  To be sure, it breaks up election precincts, but 
       18    you heard that Dr. Engstrom has no trouble doing that anywhere 
       19    else.  And it's based on total population. 
       20             Moreover, District 4 plainly gives Hispanics an 
       21    opportunity to elect their candidate of choice, and provides 
       22    that it almost always is a certainty.  And that alone 
       23    establishes this as a preferred plan.  They only need to go to 
       24    the polls and pull the lever.  They don't need to strategize. 
       25    They don't need to have one community meet another to somehow 
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        1    swap notes.  There is no danger of vote splitting.  You can be 
        2    sure of success, providing they show up to vote, which is, 
        3    obviously, something that we assume in all our systems. 
        4             And we pointed out today, District 6 means that no 
        5    candidate can be elected without there being a coalition 
        6    candidate.  And, your Honor, there is every reason to believe 
        7    that the Hispanic growth in Port Chester will continue.  There 
        8    is an article in the paper today about the city is becoming 
        9    more populous, in part as a result of people moving to the 
       10    suburbs.  It quotes Professor Beveridge, but not on that point, 
       11    so there is no basis that the Hispanic growth will not 
       12    continue. 
       13             And as I've said before -- and this is where I was 
       14    going to address the submergence point -- the notion that there 
       15    are some people outside the district, but in four out of six 
       16    districts, they are better off. 
       17             Now, Port Chester has raised some other points.  They 
       18    say Port Chester is too small, that it's 2.4 miles, that this 
       19    is not an area where it's appropriate for the Voting Rights 
       20    Act, that there are too few people. 
       21             Well, your Honor, the Cottier case I was talking about 
       22    in the Eighth Circuit, the City of Martin, the defendant, is a 
       23    City of 1,000 people in South Dakota.  Moreover, Dr. Engstrom 
       24    had plans for districts with 4600 people in Chicago Heights. 
       25    How come 4600 people are appropriate there, but not Port 
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        1    Chester? 
        2             MR. PISCIONERE:  Objection, Judge. 
        3             Dr. Engstrom testified that he was given a charge by 
        4    the Court of how many districts, as you recall yesterday. 
        5             THE COURT:  You don't need to object. 
        6             MR. PISCIONERE:  I'm sorry. 
        7             THE COURT:  You'll have plenty of time.  Let him state 
        8    his argument. 
        9             MR. KENNEDY:  Whether it's something that Dr. Engstrom 
       10    chose for himself, I think the argument is stronger if the 
       11    Court ordered him to draw districts.  So it has 4600 people. 
       12             And to answer Mr. Piscionere's previous objection 
       13    regarding Alamogordo, on Page 10 of Dr. Engstrom's testimony on 
       14    July 17 -- it says "2007," but I think it's 2008 -- line 12: 
       15    "Q   Do you know why Alamogordo no longer has cumulative 
       16    voting? 
       17    "A   I believe the reason why was a referendum in which the 
       18    voters chose some other system. 
       19    "Q   And did you look at why they chose a different system? 
       20    "A   No, I have not.  And I'm not aware of anybody who has." 
       21             There are a number of questions about cumulative 
       22    voting that have not been answered by Port Chester. 
       23             Another objection that Port Chester has raised was 
       24    that they'll have to redistrict, they'll have to redistrict 
       25    using census numbers, that that's difficult and time consuming, 
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        1    though not a hundred percent perfectly right. 
        2             Your Honor, if the census figures are good enough for 
        3    the rest of the United States, then they're good enough for 
        4    Port Chester.  The undercurrent here is the same sort of 
        5    argument that we heard at one of those public meetings by one 
        6    of Port Chester's counsel, that the Voting Rights Act should 
        7    not apply to Port Chester.  Well, we believe it should. 
        8             Your Honor, the testimony that's laid out here leads 
        9    directly to the result that a single-member district plan is 
       10    the appropriate remedy for Port Chester.  That's a well-trod 
       11    path that many courts have taken. 
       12             What route do you have to take to get to their 
       13    results?  You have to reject all the cases that say 
       14    single-member districts are presumptive.  You have to reject or 
       15    distinguish Goosby.  You have to say they are irrelevant.  It 
       16    would require you to reject Garza, Chen, Mesa, Horsey, the 
       17    Rodriguez versus Pataki case in New York, not to mention all 
       18    the VAP cases.  And it would require you to reject all the 
       19    cases that strike down cumulative voting and explain why all 
       20    five circuits that have gone the other way are wrong. 
       21             In conclusion, your Honor, it would be a profound 
       22    mistake to order cumulative voting in this case.  Cumulative 
       23    voting is a leap in the dark.  There is no analysis as to why 
       24    it will work in the context of this case, and thus, they have 
       25    not shown it will cure the Section 2 violation.  There is no 
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        1    support under New York law for it, so it's not an appropriate 
        2    remedy under the Voting Rights Act, and it has been uniformly 
        3    rejected by the appellate courts. 
        4             The fact that Port Chester wants it as a remedy 
        5    doesn't solve any of these problems.  So to get it right, you 
        6    go with what the law tells us to.  We are supporting 
        7    single-member districts, and we see from the Supreme Court and 
        8    circuits that single-member districts are the presumptive 
        9    remedy.  Single-member districts cure the Section 2 violation, 
       10    and apportioning districts on the basis of total population is 
       11    proper.  Plaintiffs' joint proposed plan does it, so the Court 
       12    should respectfully adopt it. 
       13             Thank you very much, your Honor. 
       14             THE COURT:  All right.  Let's take ten minutes.  We'll 
       15    come back for counsel for Mr. Ruiz, then go right into you, 
       16    because I have to get downtown for the memorial service this 
       17    afternoon. 
       18             MR. PISCIONERE:  So straight through after the break? 
       19             THE COURT:  Yes. 
       20             MR. PISCIONERE:  Thank you, Judge. 
       21             (Recess) 
       22                               -   -   - 
       23             THE COURT:  Off the record. 
       24             (Discussion off the record) 
       25             THE COURT:  All right, counsel.  Mr. McLaughlin. 
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        1             MR. McLAUGHLIN:  Thank you, your Honor. 
        2             Your Honor, we are at that stage in this case that is 
        3    the remedial phase of the case.  And as the judge who you just 
        4    mentioned told me years ago, never take on a burden that's not 
        5    yours.  And the burden at this juncture is squarely on the 
        6    shoulders of the Village.  And the burden of the Village is to 
        7    demonstrate to this Court, as their own witness admitted 
        8    yesterday, that the remedy that they are proposing cleanses the 
        9    system of the dilutive effects that the Court has already found 
       10    in the liability phase. 
       11             Now, what were those dilutive effects?  Briefly, the 
       12    Court found there was legally significant racially polarized 
       13    voting, which means that whites tend to vote more often than 
       14    not to defeat Hispanic preferred candidates.  Note the 
       15    expression, "Hispanic preferred."  Not necessarily Hispanic 
       16    candidates, but those preferred by the Hispanic community. 
       17             Two, the Court found that the Hispanic community was 
       18    politically cohesive. 
       19             Three, the Court found that the single-member district 
       20    plan, Modified Plan A, proposed now as a remedy by plaintiffs, 
       21    was consistent with Gingles 3. 
       22             But in addition to the Gingles factor, the Court made 
       23    an exhaustive, as the Court was required to do under the Voting 
       24    Rights Act, and searching evaluation of the political reality 
       25    in Port Chester, and the Court quotes Goosby for this 
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        1    proposition.  You rolled your sleeves up and tried to determine 
        2    what's going on on the ground in Port Chester, because that's 
        3    the reality that this remedy will be placed into, not some 
        4    theoretical construct, not a professor's construct, but a 
        5    construct on the ground.  The remedy that's being proposed and 
        6    the Court is being asked to adopt will be operating in the 
        7    environment that already exists. 
        8             So what is that environment?  The Court has found that 
        9    there is still a history, there was a history, of official 
       10    discrimination that continues to touch the rights of Hispanics 
       11    to participate in the political process; two, that racial bloc 
       12    voting is present; three, that there were electoral practices 
       13    that enhanced the opportunity to discriminate against 
       14    minorities. 
       15             What were those opportunities?  One, holding elections 
       16    in March off cycle, not in November, where there is lower 
       17    turnout; two, staggered elections that the Court found 
       18    contributed to the Hispanic community having less opportunity 
       19    to nominate a candidate of their choice; three, or maybe it's 
       20    four, the Court also found that the slating process in place 
       21    tipped towards a finding of a Voting Rights Act violation. 
       22             Now, why was that?  The Court found that the caucus 
       23    system used by both political parties made it more difficult 
       24    for Hispanic citizens to elect a candidate of their choice. 
       25    The evidence is clear.  Only two Hispanics have been nominated 
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        1    for the trusteeship position from 1992 to 2006, one during the 
        2    course of this case. 
        3             Next, all the parties, all experts, agreed that the 
        4    Hispanic -- there were substantial differences in education and 
        5    income between Hispanics and non-Hispanics.  And the Supreme 
        6    Court in Gingles and the Supreme Court report, as well, 
        7    expressly holds and acknowledges that lower socioeconomic 
        8    status tends to depress minority political participation. 
        9             Next, probably most shocking, was the use of a flyer 
       10    during the pendency of this case which clearly the Court found 
       11    was a racial appeal. 
       12             No Hispanic has been elected to any position in this 
       13    jurisdiction. 
       14             Now, Section 2 is quite clear.  It doesn't just mean 
       15    that we have a right to elect candidates of our choice.  We 
       16    have -- "we" meaning the Hispanic community that I represent -- 
       17    we have a right to nominate.  If the political processes 
       18    leading to nomination and election are not equally open, a 
       19    violation is found. 
       20             The Court looked at all these dilutive effects and 
       21    found the violation.  Clearly, one of the violative or dilutive 
       22    effects or elements of this particular political reality in 
       23    Port Chester is the nominating process. 
       24             At the remedy phase, it's the burden of the 
       25    government, of this government, the Village of Port Chester, to 
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        1    show that it has completely eliminated all dilutive effects. 
        2    Because if the dilutive effects are not completely eliminated, 
        3    once this Court has gone on to the rest of its work, we in Port 
        4    Chester are stuck with the problem, and we may have to come 
        5    back with another challenge because the dilutive effects have 
        6    not been cleansed. 
        7             In Dillard versus Karen, 831 F.2d 251 to 53, the Court 
        8    said, "This Court cannot authorize an element, an electoral 
        9    proposal, that will not with certitude completely remedy the 
       10    violation."  And we divorce the arguments of the Village 
       11    government.  The plan that they're proposing does not with 
       12    certitude eliminate all dilutive effects. 
       13             The Senate report expressly acknowledged -- and I'm 
       14    quoting from 1982 U.S.C., at 208.  This is the amendment to 
       15    Section 2.  With respect to ordering a plan, the Scott report 
       16    states, "The district court must exercise its judicial 
       17    equitable powers to fashion a relief so that it completely" -- 
       18    that's the key word -- "remedies the prior dilution of minority 
       19    voting strength." 
       20             That's the standard.  It's their burden, not ours, to 
       21    show the Court that the plan they're preparing has done that. 
       22             Now, the case of Goosby versus Town of Hempstead, in 
       23    the remedy phase at 981 F.Supp. 751, the Town of Hempstead was 
       24    not in favor of a single-member district plan.  They presented 
       25    one in addition to their multi-member plan.  It was a very 
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        1    unusual plan, and the case discusses this.  They want to draw 
        2    one district to elect one candidate in the black community, and 
        3    the rest of the town would vote for all the other candidates. 
        4    The Court rejected their multi-member plan, but adopted the 
        5    single-member plan.  And that remedy, as the Court is well 
        6    aware, was affirmed in the Second Circuit. 
        7             This village has abdicated its authority here.  If 
        8    they've only presented to the Court their unique remedy without 
        9    presenting to the Court a single-member plan, by definition, 
       10    once the Court finds that their proposed remedy does not 
       11    completely cure the violation, the Court then is free to do one 
       12    of two things: 
       13             One, adopt the remedy we propose.  That remedy, as 
       14    Mr. Kennedy has well documented to the Court, has been vetted, 
       15    examined and explored in great detail; or 
       16             Two, if the Court chooses -- and we don't urge this, 
       17    but certainly it's within the Court's power -- to appoint a 
       18    Special Master to do something else. 
       19             What I think the problem here for the village is, they 
       20    have failed to exhaust.  We are not suggesting this is the only 
       21    plan that can be created.  But the only plan they have put 
       22    forward is the cumulative voting plan.  There are a variety of 
       23    plans that one could create in this context that would cure the 
       24    violation.  They have yet to propose one to you. 
       25             Now, why do I say that it has not completely cured the 
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        1    dilutive effects?  This is essentially an at-large election 
        2    system.  The nomination process is an at-large nomination 
        3    process.  The election process is an at-large election process. 
        4    The only two changes they're suggesting:  One, we won't have 
        5    staggered elections, which the Court found was dilutive; two, 
        6    we'll have this unique system of voting. 
        7             Let's talk about that a brief moment.  I think 
        8    Mr. Kennedy has exhaustively discussed that.  Education.  The 
        9    Court, with respect to Fair Vote arguments -- and we agree with 
       10    this -- suggested that an intensive education requirement is 
       11    needed in order to explain to voters something that I'm not 
       12    sure I understand how to vote in these kind of contexts. 
       13             First, we have a lot of new voters, not just people 
       14    who are moving into the district, a lot of new voters.  There 
       15    have been a number of Hispanic citizens disproportionally lower 
       16    than the number in their community.  And as Dr. Gaddie says, if 
       17    you build it, they will come.  We suspect that if the Court 
       18    were to adopt a single-member district or even cumulative 
       19    voting, we would expect an increase in voter participation, but 
       20    you would need an intense, intense, perpetual, into-the-future 
       21    educational system. 
       22             We haven't seen the material, but here is what is more 
       23    important to me.  I remember we examined a poll worker during 
       24    the liability phase, and she said when confronted with a 
       25    Spanish-speaking voter -- I asked her, "How do you communicate 
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        1    with that person if you don't speak Spanish?"  She said she 
        2    used her hands.  "We use sign language." 
        3             So now you've got a voter who has never voted before 
        4    come into the polls, because they're really excited, they know 
        5    what's happening in this case, and they're coming to vote in 
        6    this cumulative voting system.  Who is going to explain it to 
        7    them at that time?  That same lady?  Or someone who doesn't 
        8    speak Spanish using sign language?  I don't think so.  I think 
        9    that's the problem, the fatal flaw here.  There is no certitude 
       10    that these methods will cure the dilutive effect. 
       11             But here, I think, is the big one.  The nominating 
       12    process, the Court found, is a closed system.  And I'm not 
       13    suggesting that the Court order that the Village and the 
       14    parties dismantle their caucus system.  That's their choice. 
       15    They've chosen it.  They're not parties here.  But the Court, 
       16    in imposing a remedy, has to -- I'm sure it does, and 
       17    certainly, the circuits and the Voting Rights Act require -- 
       18    must be aware and contemplate how will this remedy operate in 
       19    the Town and Village of Port Chester. 
       20             One, how does the political process, the nominating 
       21    process, operate today?  A group of individuals sit in a room 
       22    and they interview.  That's the nominating committee.  They 
       23    interview candidates.  After that process, they have a caucus, 
       24    similar to a convention.  And at that convention, the 
       25    candidates who have been handpicked by this mysterious, 
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        1    smoked-filled room, nominating committee, they are put before 
        2    the convention, and they are rubber-stamped and put on the 
        3    ballot. 
        4             The Hispanic community has been shut out of that 
        5    process by both parties, by both parties.  So that's a system 
        6    they operate under.  One may say, "Then nominate some 
        7    Hispanics."  Sure.  That can happen.  But as their own expert 
        8    said, there is no guarantee that they'll nominate a Hispanic at 
        9    all.  But more importantly, there is no guarantee they'll 
       10    nominate a Hispanic or a candidate who is the preferred choice 
       11    of that community, the Hispanic community. 
       12             Now, they could nominate a Hispanic who the Hispanic 
       13    community does not prefer.  But because of the cumulative 
       14    voting and the at-large nature of the system, the Hispanic 
       15    community's voice will be submerged in the at-large system, 
       16    because they don't have the ability, one-on-one, to go in and 
       17    say, "No, no, that's not our candidate." 
       18             Let's take our situation, the single-member district. 
       19    What Dr. Engstrom told us, he said there is a perception and 
       20    the political reality, if that's a majority minority district, 
       21    whites won't win there.  They know they can't run because of 
       22    Hispanics coalescing, something that has already been shown by 
       23    the Court.  Political cohesion will coalesce behind their 
       24    candidate of choice. 
       25             So in this situation, let's assume again that the 
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        1    parties nominate, quote, "Hispanics who are not the community's 
        2    choice."  Well, there will be two candidates on the ballot. 
        3    Let's assume they are both Hispanics for the moment.  One will 
        4    be the candidate of choice, because they'll garner the majority 
        5    of votes, and they'll be elected. 
        6             Now, why are we here?  Somewhere in the voting rights 
        7    field, we get caught up in mathematical equations, 
        8    multi-regression analyses, and we tend to lose sight, in the 
        9    advocacy at times, of why we're here.  And the Court is 
       10    empowered and the reason for the Voting Rights Act, it's very 
       11    simple:  If the Court finds all those dilutive effects, there 
       12    is a presumption created that the community in that area, the 
       13    protected community, does not have equal access, not just to 
       14    the electoral process, but to the levers of government.  That's 
       15    the issue, that they are not getting services delivered to 
       16    them. 
       17             Who do I go to?  In an at-large election system, if 
       18    I'm in District 4, who do I go to to make sure the roads are 
       19    cleaned in the winter?  Who do I go to to make sure of my 
       20    rights, that the garbage is picked up?  I don't know.  I can go 
       21    to one of these six people.  I can go to the Hispanic, maybe. 
       22    But he has no obligation to deliver any services for me.  Why 
       23    is that?  Because in this confused, at-large, cumulative voting 
       24    system, I can't punish that person.  As a voter I can't say, 
       25    "You know what?  I went to this guy ten times.  He didn't take 
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        1    care of my garbage.  He didn't deliver services.  I'm going to 
        2    come out and vote against him."  In a district system, if you 
        3    don't work for your constituents, they can vote you out without 
        4    figuring whether they could coalesce or how many votes they 
        5    have or don't they have.  It's simply:  "I click the lever, and 
        6    you are no longer my elected official.  I'm going for this guy, 
        7    because I want change I can believe in."  That's what it's 
        8    about.  It's about delivery of services, and the ability to 
        9    punish people. 
       10             THE COURT:  What kind of change do you want? 
       11             MR. McLAUGHLIN:  Change, we need now -- I'm sorry, 
       12    your Honor.  I don't mean to inject politics into the matter, 
       13    but the bottom line is, politics is in the case.  We propose 
       14    the district remedy.  And I don't want to reiterate what 
       15    Mr. Kennedy has discussed with the Court so eloquently.  But 
       16    essentially, the fact is that the nominating process is the 
       17    same old process, the same old at-large process that's already 
       18    been found to violate the Voting Rights Act.  And that's the 
       19    process they're going to continue to use.  I think it tips the 
       20    scale away from cumulative voting. 
       21             Now, with respect to the -- 
       22             Withdrawn.  I'm sorry. 
       23             Also, if there are racial appeals being used at a time 
       24    when the Court is sitting on the bench and its eyes are on Port 
       25    Chester, there is no reason to believe that that same nefarious 
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        1    conduct will not be repeated.  If there are racial appeals in 
        2    the future, how could that affect the voters in a cumulative 
        3    voting system?  It could do the same thing they tried to use 
        4    now, to garner support from white communities to defeat 
        5    Hispanic candidates.  If you have a single-member district, 
        6    they can have racial appeals as much as they want to, but in 
        7    that district, in District 4, it won't matter one whit, because 
        8    we don't need to coalesce with anyone.  They can't defeat our 
        9    candidate because they are appealing to racist views.  But it 
       10    can in cumulative voting. 
       11             Again, your Honor it's a straightforward matter for 
       12    us.  That is, has the Village put forward a plan that cures and 
       13    cleanses the system of the dilutive effect the Court has 
       14    already found? 
       15             Two final points on this.  One, in our brief, which is 
       16    different than the government's brief, the government did not 
       17    push this effort.  One of the suggestions is holding the 
       18    elections in March.  We suggested to the Court that the 
       19    elections should be held in November, because in November, more 
       20    Hispanics will come out.  And all experts agreed on that, that 
       21    there is more voter turnout in November. 
       22             Next, we would ask your Honor that if the Court adopts 
       23    our remedy, neither side in our brief, neither the government 
       24    nor Mr. Ruiz, proposes a residency requirement in the 
       25    districts.  And we will urge that if the Court adopts this 
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        1    plan, our plan, that no residency requirement should be 
        2    imposed.  It's not where the candidate lives.  It's where the 
        3    voters live.  And if the voters live in District 4, I don't 
        4    care where the guy lives.  If he comes to my community and he's 
        5    not delivering services to me and not representing me 
        6    zealously, I will take that person out of office the next 
        7    go-round.  So it is the residence of the voter, not the 
        8    residence of the candidate. 
        9             THE COURT:  The residence of Mr. Ruiz. 
       10             MR. McLAUGHLIN:  Well, that's an issue, too, your 
       11    Honor.  But again, in the Hispanic community -- and one thing 
       12    is clear.  The Hispanic community, when he ran, they 
       13    overwhelmingly supported him.  To create a plan that would 
       14    freeze him out -- 
       15             We tried very hard.  I'll be candid.  We tried to 
       16    create a plan that will include him in it.  But because of the 
       17    current population situation, we could not do that.  But I 
       18    don't think that the plan should require a residency 
       19    requirement, not in this context.  And obviously, the Court, as 
       20    I've already indicated, has broad equitable powers and did 
       21    displace as much of state law as the Court has already found -- 
       22             THE COURT:  Is there a residency requirement in the 
       23    districts, according to state law? 
       24             MR. McLAUGHLIN:  With respect to that issue, it's 
       25    somewhat unclear. 
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        1             THE COURT:  Does Mr. Ruiz own his own home? 
        2             MR. McLAUGHLIN:  It's a co-op. 
        3             THE COURT:  Bad market for that, though, right now. 
        4             MR. McLAUGHLIN:  Again, it's not about Mr. Ruiz.  It's 
        5    about giving the voters an opportunity to nominate candidates 
        6    of their choice. 
        7             Thank you for your time. 
        8             THE COURT:  Thank you.  I appreciate it. 
        9             All right.  Can we break? 
       10             You have the people here; right?  I just saw them walk 
       11    in and walk out. 
       12             Clear off the front tables for us. 
       13             (Recess) 
       14                               -   -   - 
       15             MR. McLAUGHLIN:  Your Honor, at the oral argument, the 
       16    Court asked a question, raising the residency issue.  The Court 
       17    asked what the law requires.  I located the cite.  It's Court 
       18    Exhibit R-1000.  It references Chapter 47 of the consolidated 
       19    laws of New York, Public Officers Law, Section 3, 
       20    qualifications for holding office.  I'll just read to the Court 
       21    the pertinent parts. 
       22             To hold office, you must be a citizen of the United 
       23    States, a resident of the state, and for our purposes here, "if 
       24    it be a local office, a resident of the political subdivision 
       25    or municipal corporation of the state for which you shall be 
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        1    chosen, or within which the electors electing him reside, or 
        2    within which his official functions are to be exercised." 
        3             At best, even if the Court chose not to replace state 
        4    law in this instance, the state law here is ambiguous.  You can 
        5    be a resident of the municipality or a resident of the district 
        6    or resident of some other thing.  So I think it's not a 
        7    requirement. 
        8             THE COURT:  Do you agree with that, Mr. Piscionere? 
        9             MR. PISCIONERE:  Not entirely, Judge, no. 
       10             THE COURT:  Don't spend time unless you want to. 
       11             MR. PISCIONERE:  I wasn't spending a lot of time on 
       12    residency, Judge. 
       13             THE COURT:  All right.  Talk to me. 
       14             MR. PISCIONERE:  Thank you. 
       15             Good morning, your Honor. 
       16             THE COURT:  Good afternoon. 
       17             MR. PISCIONERE:  Good afternoon.  I looked up and 
       18    noticed that myself. 
       19             Judge, before I begin my remarks, I want to first 
       20    thank the Court for the time and attention you've given us. 
       21    You've given us an opportunity to put evidence in the record 
       22    that we felt was appropriate, even at times when the Court 
       23    didn't feel it was all that appropriate.  But you gave us the 
       24    opportunity. 
       25             THE COURT:  I appreciate that, Mr. Piscionere.  And I 
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        1    note that you are the only one who thanked the Court for my 
        2    time and attention on this. 
        3             MR. PISCIONERE:  Judge, in many, many ways, this is a 
        4    case of first impression.  I'm not aware of any case -- and you 
        5    asked us this yesterday.  I'm not aware of any case, your 
        6    Honor, where a defendant, a municipality, wanted to do 
        7    cumulative voting and the plaintiff said, "No.  Keep going.  We 
        8    want to keep litigating."  From what we've read, it seems 
        9    pretty much all the time the defendant says, "We'll do 
       10    cumulative," a consent decree gets issued, and the case is 
       11    done. 
       12             Unfortunately, I think we have a little 
       13    misunderstanding about what the state of that area of the law 
       14    is with regard to cumulative voting, and I want to correct that 
       15    as soon as possible. 
       16             The cases that are cited by the government standing 
       17    for the proposition that no circuit court has upheld cumulative 
       18    voting is distinguished on three grounds.  One, they involve 
       19    judicial elections where courts are talking about linkage 
       20    issues.  The second is where the defendants objected to 
       21    cumulative voting.  And the third was, there were state law 
       22    problems. 
       23             When I get into the cases in a little bit of detail, 
       24    not because I don't think you can read them, but I want to give 
       25    you my version of what they say, you can make a decision of 
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        1    what the accurate portrayal of the case cite is. 
        2             But I want to start off by talking about a case that 
        3    was talked about a little bit here, which is the Chicago 
        4    Heights case.  Now, Mr. Kennedy told you today that cumulative 
        5    voting was not allowed as a remedy under Section 2.  And I'm 
        6    paraphrasing.  But interestingly enough, Judge, in the Chicago 
        7    Heights case, the United States Government was not a party, but 
        8    they filed an amicus brief.  And even though there were state 
        9    law problems with cumulative voting, and it was not the 
       10    preferred system of the community, the United States filed an 
       11    amicus brief urging the court to have cumulative voting in a 
       12    Section 2 case.  So the statement about cumulative voting is 
       13    belied by the fact that the government has advocated it as a 
       14    remedy in a Section 2 case.  And I thought about that. 
       15             THE COURT:  Did they win? 
       16             MR. PISCIONERE:  It didn't win in the Chicago Heights 
       17    case, no.  But again, there were state law problems. 
       18             THE COURT:  Mr. Piscionere, you seem to be under the 
       19    impression that the government should be consistent. 
       20             MR. PISCIONERE:  That's interesting.  I thought last 
       21    night going through some of this stuff, and I thought about 
       22    what occurred in your courtroom yesterday while we were 
       23    watching the case relative to a TRO.  My point is this, Judge. 
       24    I thought to myself, if I had represented the Village of Port 
       25    Chester and filed an amicus brief in the Chicago Heights case, 
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        1    saying that cumulative voting shouldn't be allowed, and I came 
        2    in here today and told -- 
        3             THE COURT:  Did Mr. Kennedy file that brief? 
        4             MR. PISCIONERE:  No, but the same plaintiff, Judge, 
        5    same plaintiff.  I'm not suggesting Mr. Kennedy or Mr. Mellett 
        6    did anything nefarious.  They were gentlemen throughout this 
        7    case.  But the point is that the Voting Rights Section or the 
        8    Department of Justice is being somewhat inconsistent and 
        9    incongruous in regards to cumulative voting, saying that you 
       10    can't do it in a Section 2 case, when they've specifically 
       11    advocated that. 
       12             So in that context, Judge, I want to distinguish for 
       13    you, I think, some of the arguments that have been made about 
       14    the cases that they cite to say cumulative voting has always 
       15    been rejected by an appellate court. 
       16             The first case they talk about is Dillard versus 
       17    Baldwin County.  The government argues that that case stands 
       18    for the rejection of cumulative voting.  And you need to look, 
       19    I think, very closely, and I'm sure you will, Judge, at the 
       20    Eleventh Circuit Court of Appeals. 
       21             THE COURT:  I don't like them. 
       22             MR. PISCIONERE:  Whether you like them or not, they 
       23    have been cited to you. 
       24             THE COURT:  I can say that, because they are not here. 
       25             MR. PISCIONERE:  As long as you don't move out there. 
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        1             THE COURT:  Yes.  I take it back.  They are respected 
        2    and well thought of. 
        3             Go ahead.  I'm sorry. 
        4             MR. PISCIONERE:  That's okay, Judge. 
        5             And what happened in the Dillard case was, a district 
        6    system was in place.  Then African-Americans had a difficult 
        7    opportunity electing under that system because of a decrease in 
        8    population.  Because of that decrease in population, they came 
        9    back to the Court and asked the Court to impose a cumulative 
       10    voting system.  Unfortunately, the Court imposed that system, 
       11    but they did so at a point in time when there was no longer the 
       12    ability of the African-American population to meet Gingles 1. 
       13    So this was not a rejection of cumulative voting as a remedy. 
       14    It was a rejection of cumulative voting being imposed because 
       15    there was no -- 
       16             THE COURT:  I actually read that one.  I remember 
       17    that. 
       18             MR. PISCIONERE:  So I won't waste any more time on the 
       19    Dillard case.  So in my mind, that case does not stand for the 
       20    proposition that you can't have cumulative voting in a 
       21    Section 2 case. 
       22             The next case cited by the plaintiffs is Harper versus 
       23    Chicago Heights.  Again, we talked a little bit about that, but 
       24    the district court was reversed by the Seventh Circuit for 
       25    ordering cumulative voting.  The city had a preference for 
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        1    single-member districts.  The city code provided for cumulative 
        2    voting, but it also specified that it was to be divided into 
        3    districts, and that each district would be assigned three 
        4    Aldermen.  The Court imposed an at-large voting plan, which was 
        5    not an authorized system under state law.  And that's the case 
        6    where they filed a brief supporting cumulative voting, and 
        7    that's why that case got reversed. 
        8             In that case, the Seventh Circuit stated in Harper, 
        9    and I'll quote, "We emphasize that our decision should not be 
       10    understood as a condemnation of cumulative voting.  Cumulative 
       11    voting is, as the Illinois municipal code makes clear, a lawful 
       12    election method that may be implemented under circumstances 
       13    demonstrating suitable deference to the legislative body." 
       14             Now, it also has been argued that cumulative voting is 
       15    not specifically allowed by the New York State Constitution. 
       16    It's not specifically prohibited by the New York State 
       17    Constitution.  And then we also have the Municipal Home Rule 
       18    Law, which allows a municipality such as ourselves to create 
       19    laws and to conduct ourselves in accordance with however we 
       20    decide to do it.  That is not in contravention of state law. 
       21    Cumulative voting is not in contravention of state law.  And 
       22    nothing has been pointed to you to indicate that.  So the fact 
       23    that state law is silent on it, what I would submit to you is 
       24    as follows, Judge. 
       25             At-large systems are certainly allowed under state 
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        1    law, because that's what we have now.  All we're doing is 
        2    modifying the at-large system to add the cumulative voting 
        3    component, which, according to the testimony of Dr. Engstrom, 
        4    will cure the dilutive effect that you have found. 
        5             Now, Mr. Kennedy, I think it was, said we don't know 
        6    if CV will work.  Well, I submit to you, Judge, the unrefuted 
        7    testimony is that it will cure the dilution and provide a 
        8    better opportunity for a second seat. 
        9             What I find interesting, an old-time lawyer once told 
       10    me that it's not what's there that's important, but what's not 
       11    there that you should look at.  And when the plaintiffs filed 
       12    their remedy brief, they cited cases.  They said in their 
       13    brief, "We anticipate that the Village will proffer a scheme of 
       14    cumulative voting," and gave you some legal cases which I'm 
       15    still distinguishing, as to why cumulative voting should not be 
       16    put into effect. 
       17             What has been noticeably absent from their brief, what 
       18    has been noticeably absent from the remedy hearing, is any 
       19    witness, any expert, called by the government.  You know, let's 
       20    face it.  The United States is the ultimate plaintiff.  If they 
       21    wanted to find an expert to say that cumulative voting wouldn't 
       22    work in Port Chester, if there was one in the United States, 
       23    they would have put him or her in here.  So that what 
       24    Dr. Engstrom has put forth is unrefuted. 
       25             THE COURT:  You don't say that to suggest that that's 
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        1    what they have an obligation to do. 
        2             MR. PISCIONERE:  No, your Honor.  But when a lawyer 
        3    gets up in front of you and says, "We don't know if it will 
        4    work," and they have the resources to find out if it will work 
        5    and to try to come to the Court to prove that it will not work, 
        6    Judge, I think that you have to take that statement in that 
        7    context. 
        8             They knew what we were doing.  They never came back to 
        9    the Court and said, "Judge, they've recommended a CV plan.  We 
       10    want an ability to go out and get an expert to talk about this 
       11    plan and do a report."  None of that happened, Judge.  That's 
       12    my point on that. 
       13             THE COURT:  Okay. 
       14             MR. PISCIONERE:  So the next case that's cited by the 
       15    government in the remedy brief is Cousin versus Sundquist.  And 
       16    they cite it as standing for the proposition that the Sixth 
       17    Circuit Court of Appeals reversed the district court for 
       18    ordering cumulative voting for the election of Tennessee County 
       19    judgeships, which is one of the two judgeship cases that talk 
       20    about cumulative voting.  And the Sixth Circuit indicated that 
       21    they would not affirm cumulative voting because there was the 
       22    absence of a state interest of linkage.  I will confess, I read 
       23    the opinion, and I don't know what the linkage is.  They wanted 
       24    some form of linkage. 
       25             The next case that they cite is Cane versus Worcester 
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        1    County.  The government cites that case as stating that the 
        2    Fourth Circuit Court of appeals reversed the district court for 
        3    ordering cumulative voting for the Maryland County Board as an 
        4    abuse of discretion. 
        5             The Fourth Circuit in Cane went to great lengths to 
        6    stress that its review of the remedy imposed by the district 
        7    court was limited by the specific facts and circumstances 
        8    presented there.  The circuit court also went on to note, and 
        9    in talking about McGhee versus Granville County, the Fourth 
       10    Circuit Court of Appeals stated that the district court must 
       11    accord great deference to legislative judgments about the exact 
       12    nature and scope of the proposed remedy.  I stress, Judge, "the 
       13    exact nature and scope of the proposed remedy," not the 
       14    single-member district plan proposed by the defendant. 
       15             The Fourth Circuit went on to say in Cane that the 
       16    district court must give, to the greatest extent possible, 
       17    effect to the legislative policy judgments underlying the 
       18    current electoral system or the legally accepted plan offered 
       19    by the legislative body.  And the basis upon which the Fourth 
       20    Circuit reversed the imposition of cumulative voting was that 
       21    it found that the district court failed to give due deference 
       22    to legislative judgments set forth in the record, where the 
       23    County expressed the clear preference for residency 
       24    requirements.  And the circuit court found that by adopting 
       25    cumulative voting, the district court failed to defer to this 
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        1    expressed legislative preference. 
        2             In this case, the Village has stated its legislative 
        3    preference is to retain a component of its at-large system. 
        4    This component has been in place, as the Court is well aware, 
        5    since the inception of the Village almost 160 years ago.  We're 
        6    asking you to accord deference to that preference. 
        7             And I'm going to say something, Judge, and please 
        8    remain seated when I say it.  I would submit to you, Judge, 
        9    that we don't have to give you a reason for our preference. 
       10    All we have to prove to you, Judge, is that it cleanses the 
       11    dilution, and we've done that.  And it's not a question of does 
       12    our plan cleanse it better than their plan.  In fact, we could 
       13    concede, but I don't, we could concede that their plan cleanses 
       14    dilution better than ours, but under the applicable cases, I 
       15    submit to you, Judge, the standard and the test is, that if our 
       16    plan cleanses the dilution, you must give it great deference 
       17    and should adopt it. 
       18             But we've given you a lot of reasons, and we'll talk 
       19    about those in a few minutes.  I want to get to the last couple 
       20    of cases cited by the government about cumulative voting and 
       21    the circuit courts. 
       22             The next one is LULAC versus Clements.  They cite the 
       23    Fifth Circuit Court of Appeals decision as rejecting cumulative 
       24    voting as unconventional.  That case involved judicial 
       25    elections.  So it's one of these judicial type cases and the 
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        1    basis we distinguish.  In that case, the Fifth Circuit Court of 
        2    Appeals found that the evidence did not find liability under 
        3    Section 2, as well. 
        4             The next case cited by the government is Cottier 
        5    versus Martin.  They cite that case as standing for the 
        6    proposition that deviation from district-based remedies 
        7    requires rare and exceptional circumstances.  In the Cottier 
        8    case, the defendant refused to propose a remedy, and the Court 
        9    fashioned its own.  The Court adopted a plan submitted by the 
       10    plaintiffs for cumulative voting.  The Court also discussed 
       11    what is a common political science theory called the "threshold 
       12    of exclusion," which was also introduced in this case. 
       13             While Cottier is not appealed, the district court's 
       14    decision quotes the Eighth Circuit Court of Appeals, which 
       15    explicitly holds that the court has the power to adopt 
       16    cumulative voting at the remedy stage.  Again, it's not the 
       17    plan that was submitted by the defendants.  Here, we have done 
       18    that. 
       19             Now, in our case, Judge, Dr. Engstrom has testified 
       20    that cumulative voting would afford the Hispanic population in 
       21    Port Chester a greater ability to elect one and possibly two 
       22    members of the Board of Trustees.  And Mr. Kennedy started 
       23    talking about how in four of the six districts, Hispanics were 
       24    better off because their CVAP numbers were better off than CVAP 
       25    numbers villagewide.  It's a red herring.  It doesn't matter if 
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        1    the CVAP numbers are higher in the other districts.  They have 
        2    no opportunity to elect a preferred candidate of choice in 
        3    those districts.  The simple truth and inescapable conclusion, 
        4    even from the statement made by Mr. Kennedy, is that in five of 
        5    the six districts, Hispanics will not be able to elect a 
        6    preferred candidate of choice. 
        7             THE COURT:  Do you agree with Mr. Kennedy that under a 
        8    cumulative voting plan -- not only Mr. Kennedy, but at least 
        9    one of the experts who testified -- that there is a possibility 
       10    that Hispanic candidates -- I'm sorry -- the Hispanic 
       11    electorate will not be able to elect the candidate of their 
       12    choice? 
       13             MR. PISCIONERE:  Well, the simple answer is no.  And 
       14    I'll tell you why. 
       15             Under cumulative voting -- and Dr. Engstrom testified 
       16    to the exact numbers, but I'm going to give them to you 
       17    approximately.  I think in District 4, the Hispanic CVAP is 
       18    about 112 percent of the threshold of exclusion for 
       19    single-member districts, using Dr. Beveridge's 2000 number, and 
       20    about 150 percent using the 2006 estimates.  We are higher.  I 
       21    think we're about 192 percent using the 2006 estimates, and 
       22    about 150 percent using the 2000 census figures of the 
       23    threshold of exclusion. 
       24             So as Dr. Engstrom testified, we have a lot of room 
       25    for -- if you want to call it "slippage" or anything else, 
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        1    where Hispanics are so far over the threshold of exclusion 
        2    that -- and Dr. Engstrom was very clear and I think very 
        3    honest -- there is no guarantee.  But he said there is no 
        4    guarantee for the district system, either.  In fact, 
        5    Dr. Beveridge testified that his system provided an 
        6    opportunity, not a guarantee. 
        7             The question then becomes, your Honor, first of all, 
        8    why doesn't the Village want a district system?  Okay.  You 
        9    talked yesterday about the CVAP being the linchpin of our 
       10    argument, and I have to respectfully disagree with you.  But I 
       11    realize the basis for it, Judge.  We've made a big deal about 
       12    CVAP.  There is no question about it.  It's a big deal to us. 
       13    But I say to you that it is not the linchpin of our argument, 
       14    by any stretch of the imagination.  We consider that to be one 
       15    very large drop in a bucket, a bucket of a number of reasons 
       16    why cumulative voting is preferrable and better than a district 
       17    system. 
       18             Now, in a district system, Judge, we have lines that 
       19    have to be drawn.  In a couple of more years, we'll have to 
       20    have lines that will have to be redrawn.  Professor McLaughlin, 
       21    when he argued to you in his motion to become an intervenor in 
       22    this case, said to you, "If we don't like the plan, we'll be 
       23    back in this courthouse again.  And if we don't like the plan 
       24    they draw after the 2010 census, we will be back in this 
       25    courthouse again."  That's what we want to avoid.  Cumulative 
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        1    voting takes all those issues off the table, and it does it in 
        2    a plan that's better for minority populations than the district 
        3    plan they're talking about. 
        4             THE COURT:  Maybe I'll get more work, which means 
        5    you'll get more work in a couple of years, Mr. Piscionere. 
        6             MR. PISCIONERE:  We're trying to avoid that kind of 
        7    work. 
        8             THE COURT:  Really? 
        9             MR. PISCIONERE:  No.  We don't want to have to hire 
       10    counsel and do this again. 
       11             That is more than a rational basis.  It would be 
       12    irrational to be inviting litigation.  We have been threatened 
       13    with lawsuit if we adopted the district plan that the 
       14    government wanted.  You know, we would be basically in between 
       15    a rock and a hard place in a district plan at every stage of 
       16    the game, and we don't want it to happen. 
       17             And we happen to have a plan, Judge, that doesn't just 
       18    empower 686 persons who are the Hispanic CVAP that reside in 
       19    District 4.  Let's talk about that for a minute. 
       20             In 2000, there were about 686 Hispanic CVAP that 
       21    resided in District 4, according to Dr. Beveridge's estimate. 
       22    I'm sorry.  697 was the number he used for 2004 in District 4. 
       23    Six years later, with massive, as Professor Beveridge conceded 
       24    to the other day on the stand, massive Hispanic growth, as per 
       25    his e-mail, in 2004, massive Hispanic growth in Port Chester, 
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        1    six years later, we go from 697 Hispanic CVAP in District 4 to 
        2    686 Hispanic CVAP in District 4.  The borough is getting 
        3    rottener, not better.  I choose to use the term "rotten 
        4    borough." 
        5             We have a situation where you were asked, you know, 
        6    who does somebody go to if they need something?  It's a tiny 
        7    village of such a small area, you can literally walk around it 
        8    in probably less than an hour on so, 2.4 square miles, Judge. 
        9    This is not a situation where, you know, you have some 
       10    representative who lives 20 miles away from you or 30 miles 
       11    away from you on the other side of the county.  People come to 
       12    their elected representatives.  It isn't about physical access. 
       13    They can get in a car or bicycle or put on their track shoes 
       14    and run up to someone's door. 
       15             THE COURT:  The question is whether or not they would 
       16    have someone who would feel compelled to listen to their 
       17    complaints and act on them. 
       18             MR. PISCIONERE:  Well, think about that for a second, 
       19    Judge.  Okay.  Let's take the logical extension of that 
       20    argument.  You have something like 82 percent of the Hispanic 
       21    population that resides outside of District 4.  Does the 
       22    Hispanic preferred candidate of choice, assuming they're 
       23    elected in District 4, have to respond to those 82 percent of 
       24    the Hispanic population?  The answer is no, if you use their 
       25    theory.  Does the elected representative in five out of six of 
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        1    the districts have to respond to the Hispanic persons who 
        2    reside in their respective districts?  Using their logic, the 
        3    answer is no. 
        4             THE COURT:  But their response would be, "But we have 
        5    one." 
        6             MR. PISCIONERE:  But, Judge -- 
        7             THE COURT:  "That's what we need.  As long as we have 
        8    one, we have a voice in the management of the Town.  Under your 
        9    plan, we may not have any." 
       10             MR. PISCIONERE:  Well, Judge, under our plan, they 
       11    have a better opportunity for one and a reasonable opportunity 
       12    for two, which they don't have under their plan.  And under our 
       13    plan, an elected Hispanic preferred candidate of choice has to 
       14    answer to every Hispanic in the entire village. 
       15             You seem surprised at that, Judge. 
       16             THE COURT:  Under their plan? 
       17             MR. PISCIONERE:  No, under our plan.  I'm sorry if I 
       18    said their. 
       19             Under cumulative voting, Judge, a representative who 
       20    is elected as the Hispanic preferred candidate of choice 
       21    answers to every Hispanic in town.  So we don't get into issues 
       22    of virtual representation.  And I think that's very important. 
       23             We've talked a lot about devaluation of the vote -- 
       24             THE COURT:  Let me ask you this. 
       25             MR. PISCIONERE:  Sure. 
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        1             THE COURT:  Under your plan, let's assume for a minute 
        2    that the Hispanic preferred candidate is not Hispanic.  It's a 
        3    white person. 
        4             MR. PISCIONERE:  Okay. 
        5             THE COURT:  But he's the person that the Hispanic 
        6    community prefers. 
        7             How would that person ever know that they were the 
        8    Hispanic preferred candidate, and therefore feel compelled to 
        9    exercise its influence on behalf of that community?  Because 
       10    all they're going to know is that they got elected. 
       11             MR. PISCIONERE:  Well, two things, Judge. 
       12             You don't know that in the district plan, either. 
       13             THE COURT:  Sure, you do. 
       14             MR. PISCIONERE:  How, Judge? 
       15             THE COURT:  That's the only way they get elected.  Not 
       16    the only way, but that's the way they got elected. 
       17             MR. PISCIONERE:  Not necessarily. 
       18             THE COURT:  They are elected to represent the district 
       19    that has the concentration of Hispanics. 
       20             MR. PISCIONERE:  But they don't know if they were the 
       21    preferred candidate of choice in that district. 
       22             THE COURT:  But the argument would be they would be 
       23    foolhardy not to reflect the interests of the Hispanic 
       24    community in their actions as a Trustee, because the argument 
       25    would be that they are placed in office by some portion, if not 
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        1    a majority portion, of the Hispanic vote.  That's how they got 
        2    in.  That would be the assumption of anybody in District 4. 
        3             MR. PISCIONERE:  Two things. 
        4             First of all, any candidate who ran villagewide could 
        5    look at the precinct returns and look at the vote and see if 
        6    they garnered support.  Like the testimony in this case with 
        7    regard to determining who is the Hispanic preferred candidate, 
        8    candidates can tell by the precinct results whether they were 
        9    preferred by Hispanics or not.  That's Number one. 
       10             Number two, in this particular case, in this 
       11    particular case, Judge, virtually every candidate who was the 
       12    preferred candidate of choice was a Democrat.  Simply, it was. 
       13             THE COURT:  This argument is going to hurt you, 
       14    though. 
       15             MR. PISCIONERE:  Pardon me?  The reality, though, 
       16    Judge, is that Hispanics predominantly and overwhelmingly voted 
       17    Democratic in all the elections that were analyzed.  So if you 
       18    tell me that a person who ran on the Democratic ticket gets 
       19    elected, as a politician, if he is elected under cumulative 
       20    voting can be very smart, and every politician who got elected 
       21    as a Democrat would be very smart -- 
       22             THE COURT:  Well, let's assume three of the candidates 
       23    who get elected are Democrats.  Let's assume they each split, 
       24    and they each get three.  And I'm one of the three Democratic 
       25    candidates.  I don't necessarily assume that I'm the Hispanic 
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        1    preferred candidate, other than for the reasons you said.  Any 
        2    Democrat would.  But then there is no particular reason for me 
        3    to address the needs of the Hispanic community. 
        4             MR. PISCIONERE:  Actually, I would say that's the 
        5    reverse.  I would say, first of all, you could get an 
        6    indication of whether you were supported by Hispanics in the 
        7    precinct results.  But more importantly, you may not know 
        8    whether you were the preferred candidate of choice of 
        9    Hispanics, but you know as a Democrat you have a likelihood of 
       10    being supported by them, so you had darn well better take -- 
       11             THE COURT:  I see African-Americans saying all 
       12    Democrats will know they were the preferred choice of the 
       13    African-American community, and yet they don't have a lot to 
       14    show for it. 
       15             MR. PISCIONERE:  The African-American community in 
       16    those particular elections have the ability to affect the 
       17    outcome of the election. 
       18             THE COURT:  Yes, yes. 
       19             MR. PISCIONERE:  Yes and no, Judge. 
       20             THE COURT:  Yes.  Well, if you look at it on the 
       21    presidential scale, the Democratic candidate the last four 
       22    presidential elections never wins an area where there is a 
       23    significant minority population. 
       24             MR. PISCIONERE:  Let's talk about Port Chester for the 
       25    moment, Judge. 
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        1             THE COURT:  All right, fine.  Send me back to reality. 
        2    That's fine.  Thank you. 
        3             No, I understand.  I'm just trying to figure out 
        4    whether or not at the end of the day your plan allows for 
        5    meaningful representation; that is, that someone will be 
        6    elected and theoretically, if they were elected by the casting 
        7    of votes by the Hispanic community, they would be aware of 
        8    such, so that they would then accord their actions to the 
        9    benefit of that community. 
       10             MR. PISCIONERE:  Well, look, Judge.  I'll say it 
       11    simply.  If a candidate wants to know where he got his 
       12    support -- and this is typically done in local political races, 
       13    I can tell you from firsthand experience, not as a candidate, 
       14    but you certainly, Judge, always look at the precinct results 
       15    after elections, and you look and see where people live and you 
       16    see where your support base was.  That's not something that 
       17    requires the hiring of an expert to get a good ballpark idea 
       18    about.  It's not something that's very difficult to do. 
       19             So you presumably would have candidates who were out 
       20    campaigning and seeking now, especially in a cumulative voting 
       21    system, to garner support from the Latino community.  If that 
       22    support comes through, based on the precinct results, Judge, 
       23    they've got a pretty good idea who supported them, and they 
       24    would be foolish as politicians to turn their back on support 
       25    groups, like anybody would. 
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        1             So to answer your question, there are very easy ways 
        2    for a candidate to know who the support base was after the 
        3    election.  And I think that, based on that, if you accept that, 
        4    not saying you do yet, but if you accept that, Judge, then the 
        5    reality is, the entire Hispanic community in Port Chester has 
        6    now been empowered, as opposed to 686 or 697 Hispanics who are 
        7    able to vote in one small district.  And if you look at turnout 
        8    rates -- and I know you didn't want me to get into too much of 
        9    this in the testimony, Judge, but the raw numbers of people 
       10    that are going to vote in that district are tiny.  So who is 
       11    this candidate really then accountable to if you want to talk 
       12    about accountability? 
       13             THE COURT:  The people in the district. 
       14             MR. PISCIONERE:  Right. 
       15             THE COURT:  Not the CVAP, but the people in the 
       16    district. 
       17             MR. PISCIONERE:  But the CVAP is going to elect him. 
       18             THE COURT:  That's not the way you look at an 
       19    election.  When you are the congressional representative, you 
       20    are not seen as Congressman of the people who voted for you. 
       21    You're seen as the representative for that district. 
       22             MR. PISCIONERE:  Let me ask you, Judge.  If you were 
       23    running for office, and 75 percent -- 
       24             THE COURT:  Would never happen. 
       25             MR. PISCIONERE:  I know that. 
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        1             -- 75 percent of the residents favored Plan A, 
        2    different residents favored something else -- okay? -- but most 
        3    of those 75 percent of the district couldn't or didn't vote, 
        4    and 25 percent of the residents favored Plan B, and they voted, 
        5    as a politician, you're going to Plan B.  And that's my point. 
        6             THE COURT:  Am I elected already? 
        7             MR. PISCIONERE:  Trying to get elected. 
        8             THE COURT:  I'm going to try to get people to vote for 
        9    me, and when I'm elected I'm going to represent the people I 
       10    was voted to represent. 
       11             MR. PISCIONERE:  But I'll give the example after 
       12    you're elected, same example. 
       13             THE COURT:  Which is, I would never be -- I would look 
       14    at what's best for the district. 
       15             MR. PISCIONERE:  I'm not trying to call you a 
       16    politician. 
       17             THE COURT:  Nobody would ever accuse me of that. 
       18             MR. PISCIONERE:  But my point is that at the end of 
       19    the day -- 
       20             THE COURT:  I understand. 
       21             MR. PISCIONERE:  Okay.  So now, the argument has been 
       22    made to you to completely ignore CVAP.  I just want to finish 
       23    up one last point on that. 
       24             If you take that argument to its logical extreme, 
       25    Judge, the plaintiffs would have you believe that with all the 
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        1    other numbers being the same, if there were only a hundred CVAP 
        2    or 20 CVAP in District 4, and 11 of them are Hispanic and 9 of 
        3    them were non-Hispanic, that you should still adopt this plan. 
        4    And I submit to you, Judge, there comes a point in time -- and 
        5    I'm not making this argument as a linchpin, but there comes a 
        6    point in time, Judge, when these kinds of deviations become 
        7    legally significant. 
        8             THE COURT:  But here is the question.  Why is the 
        9    number CVAP?  Why is it not VAP?  Why isn't it voters and not 
       10    CVAP?  Let's look at actual voters, because they are the ones 
       11    who will actually determine the election, not CVAP.  You've 
       12    chosen a particular criterion that helps your argument, because 
       13    population, one which courts have relied on in the past, 
       14    doesn't.  But I mean, if I wanted to be as specific as I could, 
       15    I wouldn't even choose CVAP.  I would go to the people who 
       16    actually vote. 
       17             MR. PISCIONERE:  Well, Judge, honestly, if you look at 
       18    it in connection with this plan, if you look at CVAP or you 
       19    look at the actual voters, either way, you have, I'll say, 
       20    similar, Judge, you have similar deviations. 
       21             THE COURT:  But you're asking me to rely on CVAP. 
       22             MR. PISCIONERE:  Well, Judge, the reason is this. 
       23    First of all, you had some discussion with Professor Engstrom 
       24    with regard to VAP versus CVAP and the Chicago Heights was VAP 
       25    and another case, it was CVAP.  I know you said that's really 
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        1    like comparing apples and oranges.  But again, I'm going to 
        2    respectfully disagree with you.  The reason I'm going to 
        3    disagree with you is this.  When you have a population where 
        4    citizenship isn't an issue, you then rely on VAP, because 
        5    that's voting age population.  Those are all of your potential 
        6    voters. 
        7             THE COURT:  Okay. 
        8             MR. PISCIONERE:  In Port Chester, if you rely on VAP, 
        9    you're going to include in that pool of people many people who 
       10    are legally prohibited from voting.  So you talk about CVAP. 
       11    So what we folks touched on was the pool of eligible voters, 
       12    because those are the people, Judge, in all honesty, those are 
       13    the people that Section 2 is designed to protect.  That's the 
       14    focus.  So why would we then look at VAP when we're including a 
       15    lot of people who have no rights under Section 2 in this case? 
       16    American Indians case, African-American case, totally 
       17    different. 
       18             Now, the CVAP in this case is much closer to the 
       19    electorate VAP.  But as I said, whichever one you want to use, 
       20    whether you want to use CVAP or voters, you're going to find 
       21    that these disparities -- and I say it loosely, Judge, because 
       22    I don't remember numbers because I haven't look at them in 
       23    quite a while, but you're going to find significant deviations 
       24    either way. 
       25             THE COURT:  You started out by saying this is a case 
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        1    of first impression.  Why? 
        2             MR. PISCIONERE:  I have not been able to find a case 
        3    where a municipality wanted cumulative voting -- 
        4             THE COURT:  Oh, I see. 
        5             MR. PISCIONERE:  -- and it has not been resolved by a 
        6    consent decree.  I have not found a case where a municipality 
        7    wanted cumulative voting and the judge then had to rule on 
        8    whether or not it was an appropriate remedy.  That's why I say 
        9    it that way. 
       10             THE COURT:  Got you. 
       11             MR. PISCIONERE:  Now, in terms of state law, in terms 
       12    of local law, if you were to impose this plan and then talk 
       13    about residency requirements, Judge, I honestly think you will 
       14    be doing more violence to state law.  I don't believe that 
       15    cumulative voting does any violence to state law.  So as a 
       16    result, when you look at all of this -- 
       17             Well, let's talk also about the slating process for a 
       18    moment.  Professor Engstrom testified that any problems with 
       19    the slating process would be the same under cumulative voting 
       20    or under the district plan.  But the reality is, Judge, if 
       21    you're asked to believe that there are significant problems 
       22    with the slating process and if the plaintiffs really believed 
       23    that there were significant problems with the slating process, 
       24    they should have and would have brought in the proper parties. 
       25             You know, as I've told you before, Judge, we have no 
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        1    control whatsoever as to how candidates are selected.  Under 
        2    state law, it's very simple.  The political party decides 
        3    whether they have a caucus system or petition system.  That's 
        4    it.  We have no influence in that decision whatsoever.  We 
        5    can't. 
        6             But talking about the petition system brings us to 
        7    another reason why our plan is better.  In the district system, 
        8    Judge, if there were a slating process abuse and if a candidate 
        9    decided he wanted to run or she wanted to run an independent 
       10    candidacy, under state law, they would have to get 100 
       11    signatures of the registered voters in the district. 
       12             Now, when you take the registration rates found by 
       13    Professor Handley -- and I'm going to use them loosely -- of 60 
       14    or 65 percent, and you're talking about less than 500 Hispanic 
       15    CVAP, a Hispanic preferred candidate, if he's going to look at 
       16    Hispanic CVAPs to sign his petition, has to get about a hundred 
       17    of about 300 to 400 signatures, as opposed to under our system, 
       18    if a candidate believes he's been cut out of the slating 
       19    process, the candidate believes he's been cut out of the 
       20    slating process, he can go around the entire village for those 
       21    hundred signatures.  The burden on that candidate is 
       22    significantly less and significantly easier under cumulative 
       23    voting. 
       24             THE COURT:  Yes, he wouldn't go around the district, 
       25    but he would have a larger base. 
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        1             MR. PISCIONERE:  Significantly.  Look at how much 
        2    different it would be.  Significantly larger Hispanic 
        3    population throughout the entire village.  So at the end of the 
        4    day, it would be so much easier for that person to get on the 
        5    ballot. 
        6             So let's talk about all of this and how it equates 
        7    out. 
        8             You know, our position, Judge, is that, simply, it is 
        9    our preferred remedy.  It cures the Section 2 violation; ergo, 
       10    we believe you should give it to us.  But we're not stopping 
       11    there, Judge. 
       12             THE COURT:  There is more? 
       13             MR. PISCIONERE:  I'm summing up.  I'm trying to sum 
       14    up, Judge. 
       15             THE COURT:  Okay.  That was a reference to Brandon, 
       16    but he wasn't paying attention.  Brandon and I throw references 
       17    out from "My Cousin Vinny" back and forth all the time.  So he 
       18    missed "And there is more?"  But that's okay.  Go ahead. 
       19             MR. PISCIONERE:  I don't remember that from "My Cousin 
       20    Vinny." 
       21             THE COURT:  It's when his girlfriend is on the stand 
       22    and she's talking about the tires. 
       23             MR. PISCIONERE:  Now I remember.  "There's more. 
       24    There's more.  There's more," he says. 
       25             Actually, Judge, it's funny you said that.  I almost 
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        1    wanted to tell you when I was finished with a particular 
        2    witness, but I wouldn't, I was going to say, "I'm done with 
        3    this guy."  But I didn't want to do that. 
        4             THE COURT:  We also had a Mrs. Riley yesterday.  So 
        5    that's part of it, Mrs. Riley, which is another one from "My 
        6    Cousin Vinny." 
        7             Let's come up to speed on this. 
        8             MR. PISCIONERE:  Just one little brief fact. 
        9             Professor Engstrom testified that Hispanics plump more 
       10    for Hispanic candidates.  So if you take the relative weights 
       11    of these two systems, Judge, if you look at what I will tell 
       12    you in my opinion is a good government decision to avoid all 
       13    the problems, whether you think it's a good decision or bad 
       14    decision, it's what we call a good government decision to avoid 
       15    all of the problems of the district system, to avoid all the 
       16    potential litigation, districting, redistricting.  If you look 
       17    at what Port Chester is trying to do here, Judge, it is not to 
       18    empower a small group of people, but to empower everybody.  And 
       19    you said it a while ago, Judge, when we talked about you 
       20    getting it.  You got it then. 
       21             THE COURT:  Not now? 
       22             MR. PISCIONERE:  I don't know.  I'll read your opinion 
       23    and let you know. 
       24             But the reality, is, Judge, you talked about how those 
       25    who want districts now in a few more years may not want them. 
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        1    The cumulative voting system that we propose eliminates that 
        2    problem, Judge.  It responds to the population shifts.  It 
        3    allows population shifts to be responded to.  It allows people 
        4    to form their own community of interest villagewide.  It 
        5    doesn't further divide the village.  It's not divisive. 
        6             So when you take all the things we've talked about, 
        7    your Honor, and you take all of the reasons why you should give 
        8    us our plan, aside from the fact that we think you just should, 
        9    I submit to you, your Honor, that this is not something to 
       10    foist upon the Village of Port Chester. 
       11             You know, you said a long time ago and you graciously 
       12    went out of your way on a number of occasions to say we didn't 
       13    do anything wrong, so to speak.  We have a system in place that 
       14    is the result of population shifts you found dilutive.  Whether 
       15    we agree or disagree with that isn't the issue.  The point is, 
       16    you found it; we'll deal with it. 
       17             This is a village, Judge, that has gone in a certain 
       18    direction, and has had a long history of doing that.  And based 
       19    upon all this, Judge, and based upon all the problems that that 
       20    plan has, and all the reasons that we have, which Professor 
       21    Engstrom testified certainly are a rational basis -- and I 
       22    submit they are more than a rational basis -- we ask you, 
       23    Judge, to approve our plan. 
       24             And I'll just sum up by making one last point. 
       25             We proposed to you an education component.  I'm 
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        1    authorized to tell you, Judge, that's not set in stone.  We 
        2    want to make this work, and the Village will devote whatever 
        3    resources are necessary to make it work.  And to the extent 
        4    that the Court might want to tinker with it or ask us to 
        5    propose any more detail on that plan, we're prepared to do 
        6    whatever it takes to make cumulative voting work for the 
        7    residents of Port Chester, and that's what we're asking you to 
        8    do. 
        9             Thank you, Judge. 
       10             THE COURT:  Thank you. 
       11             Mr. Kennedy, let me ask you a question that I expect a 
       12    one-word answer to. 
       13             Do you think this is a case of first impression in the 
       14    way that Mr. Piscionere has defined it? 
       15             MR. KENNEDY:  No. 
       16             THE COURT:  That's not the one-word answer I expected. 
       17    Stand back up. 
       18             Tell me what other case you think is like this on the 
       19    parameters that Mr. Piscionere set out. 
       20             MR. KENNEDY:  The question was whether there was a 
       21    jurisdiction that had agreed to cumulative voting or wanted 
       22    cumulative voting, and the Court said no, and I answered that 
       23    in my opening remarks.  One of the Dillard cases, there were 
       24    two opinions by Justice Thomas.  I think they're quoted on Page 
       25    19 of our brief.  And the Court said whether or not the 
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        1    jurisdiction agrees to it doesn't mean that there is a 
        2    violation of the Voting Rights Act. 
        3             THE COURT:  Okay.  You answered my question. 
        4             MR. PISCIONERE:  Judge, if I could just clarify one 
        5    thing. 
        6             That's the case where the Court found -- and we talked 
        7    about it -- there was no Section 2 violation, so they couldn't 
        8    impose cumulative voting. 
        9             MR. KENNEDY:  I think the case will speak for itself. 
       10             MR. PISCIONERE:  Ultimately, there was no Section 2 
       11    violation found by the Court. 
       12             THE COURT:  Off the record. 
       13             (Discussion off the record) 
       14             THE COURT:  Back on the record. 
       15             Well, counsel, thank you very much.  I found this 
       16    helpful.  As always, I appreciate the spirit with which counsel 
       17    come to this courtroom and have throughout this process, even 
       18    though I know from time to time, or maybe more than from time 
       19    to time, counsel don't always agree with what I do or my 
       20    perspective on these issues.  I really have appreciated the way 
       21    in which counsel have always presented their arguments, have 
       22    interacted with each other and, of course, have interacted with 
       23    the bench. 
       24             And I don't say this lightly, and I don't always say 
       25    it, but it's been in the highest traditions of the bar.  This 
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        1    case has been thoughtfully presented by all the parties, and 
        2    amicus counsel today included, and I really appreciate that. 
        3             These are issues of great importance, and I take them 
        4    seriously.  I mean, parties will disagree whether I get it 
        5    right or not, but I take them seriously.  But I have 
        6    appreciated the way counsel have come to the table here.  We've 
        7    disagreed, but you've disagreed respectfully, and that's 
        8    important.  Beyond disagreeing, you've very clearly articulated 
        9    your areas of disagreement, whether it's a view of certain 
       10    facts or view of the case law or view of what the Court should 
       11    make of the facts and the case law.  And I really appreciate 
       12    that. 
       13             I thought all of the discussions today were very 
       14    helpful.  I thought from the very first argument, even though I 
       15    was upset at the beginning, I thought that they were very 
       16    thoughtful and helpful to this Court.  And then, of course, for 
       17    Mr. Piscionere and Mr. Kennedy and Mr. McLaughlin, I thought, 
       18    sincerely, all of you were very helpful. 
       19             As you saw yesterday, I don't flatter counsel if I 
       20    don't think counsel should be flattered.  I try to be very 
       21    honest and direct with people about where I am and what I'm 
       22    thinking, what I'm doing, and everybody can respond to that 
       23    appropriately.  So I don't say any of this lightly.  But I 
       24    really have appreciated it. 
       25             And I'm not going to take comment after this.  I'm not 
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        1    looking for compliments back or anything, but it has been an 
        2    honor for me to sit on this case with you guys and have you all 
        3    present this information to me.  It's been really very helpful. 
        4             So thank you. 
        5             And we'll stand adjourned. 
        6             MR. PISCIONERE:  I assume you don't want any briefs. 
        7             THE COURT:  You guys want to brief anything else to 
        8    me? 
        9             MR. McLAUGHLIN:  I think we've said enough. 
       10             MR. PISCIONERE:  I think we've said our piece. 
       11             THE COURT:  All right.  Thank you, counsel. 
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