
 

 

Jane van Praag 
Twenty year resident Rancho Santa Fe where my late husband and I raised our son 
who graduated from our local Rowe School 
Served on the Board of Directors for both the Rancho Santa Fe Association and  
Community Center  
Senior citizen HOA volunteer  
Before I begin I have to say I shocked to discover the amount of our HOA funds spent 
and the months of employee and consultant time expended by President Ken Markstein 
and this Board, all to remove me a few months before my term ends on our local Design 
Review Board.  Cast in the unlikely role of whistleblower, I realize my removal dooms 
the Protective Covenant because no one who thinks they should adhere to the PC will 
ever apply, to suffer as I have. 
 
And so to begin the defense of me and the Covenant: 
 
The Board cannot remove me for malfeasance under Protective Covenant Par. 69 
because the Board: 
 
-- Failed to provide sufficient lawful notice to me and fellow RSFA members of the 
hearing and a reasonable time to respond to the voluminous materials served on me, 
--Failed to tender my defense to our insurance carrier, as requested, 
--Failed to show acts rising to the level of malfeasance, and 
--Was complicit in the actions causing conflict within the CDRC including failing to timely 
provide oversight, obtain appropriate legal opinions, and supervise its staff from 
advising volunteers about the law and interpretation of the PC improperly. 
 
This entire matter, start to finish, is about ignoring the PC.  This hearing is a metaphor 
for acts circumventing the PC, bootstrapping a claim by a disgruntled former employee 
to a charge of malfeasance, so the board could remove me, the unintentional 
whistleblower.  It start’s with: 
 
Lack of Jurisdiction  
 
The Board does not have jurisdiction to hold this proceeding under Par. 69 which 
mandates a removal vote “after a public hearing, of which at least 15 days notice shall 
have been given.” Your notice posted on the Association website Friday evening March 
29th for an April 1 Board Meeting with the subject hidden away under Agenda is 
insufficient.   The Agenda Subject is restricted to members and unavailable to “the 
public.”  The very reason the PC requires “a public hearing” and substantial basis for 
removal prior to completion of the three year term, is to prevent retaliatory or politically 
motivated termination in closed proceedings.   
 
The Board needs to provide any legal opinions on the adequacy of its notice of this 
hearing before it proceeds further. 
 



 

 

There is no provision for a private closed session under Par 69.  Your attempt to use the 
papers handed to me alone on the Ides of March is insufficient because it disregards 
the rights of the Members.  To interpret paragraph 69 narrowly as my being the only 
person concerned, violates the rights of Members whose interests I have consistently 
tried to protect,  and is not in good faith.  It misses the whole point of the Board’s recent 
achievements to address its fundamental duties to enforce C, C & R’s and abide by the 
rule of law.  Whether the Congo or the Covenant, no one wants to invest where there is 
no rule of law.  The practice of ignoring the PC, our CC & R’s, impacts our property 
values.  
 
Due Process 
 
The Board failed to provide me with reasonable time to respond to the sixty pages of 
documents handed to me on Friday, March 15th to coerce my resignation by the 
following Monday.  That afternoon before I was to leave for a week’s vacation, Ken 
Markstein without notice to me brought along attorney Allen Finkelson handing me 
papers saying with, or without me, a hearing would be held April 1st for my removal for 
malfeasance unless I resigned.   Because of my trip that left me only five (5) days to 
write and provide all the materials in reply.  By the dates of their documents they had 
spent a month using our paid staff and consultants. 
 
They said “it wasn’t that I wasn’t right,” but just “best” if I resigned.  Ken Markstein is 
running for re-election.  Making me vanish quickly and quietly was best for whom? 
 
When I consulted those I respect on whether to resign, all said, “No, it would look like 
you had done something wrong and you haven’t.” As their papers reflect, the Board 
never asked for a statement from me, or  investigated the facts prior to their bringing 
charges, denying me due process. I couldn’t resign before completing the record or 
else, the Association Membership and I would be left completely exposed and liable. 
 
The Board refused my request to tender my defense to our insurance carrier, who 
insures me as a volunteer.   That way, among other matters, I could  ascertain the 
severity of the legal impact of a finding of malfeasance, prepare for the proceeding and 
defend claims arising from my volunteer job. Malfeasance is a breach of public trust, 
stealing money or using my office for personal gain. How would it impact my 
professional license, hold a public office or get a loan if the Board improperly decided 
that strong words to correct staff from giving false legal advice was equivalent to 
stealing money?   
 
Defense  
 

 It is not possible to consider my accused behavior without considering how this issue 

came about.  With its unanimous Feb 7  Oversight Letter to the CDRC, the Board 

validated my and other members concerns about the failure of the current CDRC to 
follow consistently the PC.  As Ken and Allen told me Mar. 15th, I should proud of my 
accomplishments in facilitating the recent committee oversight actions of the Board.  



 

 

But, this did not make me popular with the Committee.  The other members and the 
staff  believed and continue to believe, their actions did not warrant any review. They 
have always insisted they were in compliance, so the Board’s efforts were unnecessary.     
 
The CDRC were angry with me and retaliated.  One former employee who for over two 
years had been adamantly giving false legal advice about the full discretion of the 
CDRC, was so bitter he met with the CDRC President who shared his opinions and 
wrote an email criticizing my behavior.  But, like the other allegations concerning my 
conduct, there were no contemporaneous reports of incidents, no investigations at the 
time,  just conclusory remarks.  And nothing to the level of malfeasance.  Being stern or 
sarcastic in a four against one defense, is not a breach of public trust.   The Association 
failed to investigate the alleged acts in any of the employee claims referencing me at 
the time they occurred, leaving an incomplete record to protect both me as a volunteer 
and the Association membership should an employee make an unjust claim.  Their 
claims are exaggerated, manufactured, hearsay, with no contemporaneous records, 
and motives of statements.  One former employee contacted me saying how much he 
enjoyed working with me and he felt awkward because he needed the Association to 
provide references looking for work, being older, unemployed with a kid in college.  The 
conclusory statements were made mostly during the month following the Oversight 
Letter and two (2) days prior to my meeting with Ken and Allen in a contrived effort to 
establish pattern.  The Board liaison Steve Dunn never objected at the time of any 
supposed incident. The claims reflect the vary dysfunction I was reporting to the Board 
and begging them to supervise. The staff’s, Board’s  and CDRC’s willingness to ignore 
the PC created the contentious environment leading to this hearing.  
 
To quote a recent homebuilder in our community who has been following this in RSF 
Post and The Review:  
 
 “This is classic retaliation against a whistleblower and the complaints are a 
distraction.  They are upset you busted them for not following the rules that have 
been established for decades.  They are trying to distract from the truth and real 
issues!” 
 
Failure to Show Acts Rising to Level of  Malfeasance 
 
To make sure the record was complete for my own protection and the Members, I 
replied in detail to the allegations in my Reply Brief which along with my Hearing 
Statement, I request be included in the record of this hearing as though fully set forth 

herein and kept on file, to protect both me and the Association members. The Reply 

Brief shows in detail that the allegations and facts do not rise to the level of 

malfeasance.  The allegations accuse me of just doing my job. Talking on the phone, 

walking across the room, asking how many totally new structures are built each each 

and doing my own research because staff didn’t bother to tract it.   

 

These allegations include my due diligence efforts in my appointed   



 

 

position.  For example, I asked for more information from staff on a multimillion 

dollar commercial property in a residential zone that the rest of the CDRC had all 

voted up for final approval with staff’s advice, even though it proposed three large 

prefab metal structures on it.  My  action to ask for more information and prohibit 

immediate approval was confirmed by the Board’s own Resolution prohibiting 

imitative materials.  

 

Many allegations center around my actions to correct the former CDRC President’s, 

Secretary’s and Building Comm’s reversing the outcome of a 3-2 vote against 

approving a non conforming project, changing both the Minutes and the letter to the 

applicant. Their changes were not revealed until a month later. When confronted 

with the wrongful act, the CDRC President at first denied it, then confessed along 

with the other officer and employee, but all continued to obstruct correction of the 

record.  In the Board’s papers these officers now claim their acts were transparent. 

 

Heated debate on design, materials, and grading caused strong and unwelcome 

remarks by all. I certainly have felt bullied, condescended to by my colleagues, some 

staff, architects and applicants, particularly when faced with the unpleasant task of 

enforcing our PC against those who think property owners should be free to build 

whatever they want.  The staff and other members have shown their bias favoring the 

applicant over the rest of the Members.   My behavior may be passionate, or brusque, 

but does not rise to a breach of public trust or wrongdoing.  I have consistently tried 

to prevent breach of contract. 

 

Evidence 

 

The.Memo from “CDRC” is a misrepresentation and should be stricken in its entirety.  

I am a member of the CDRC and never saw this document until March 15th when 

Ken handed it to me.  It is not a memo from the CDRC. It is a memo from the four 

CDRC Members who unlawfully exceeded their discretion under the PC. The Board 

itself confirmed this in its Oversight letter, saying their interpretations, enforcement, 

and deliberations of the PC caused concern among the Board and community 

requiring Board Recommendations. The purported CDRC Memo is self-serving and 

unbalanced.  These four CDRC Members insist they were following the PC even after 
the Board issued its Oversight Letter which carefully showed, they were not.  When 

Pres. Shauna Kahn said as much,  Pres. Ken Markstein did not correct her. 
 
PC General Requirements 



 

 

 
One disgruntled former employee constantly disparaged the PC as vague and 
ambiguous.  In fact, it’s a brilliant document as evidenced by its successful use in Palos 
Verdes Estates which shares the identical language of the PC and enjoys high property 
values by adherence to and enforcement of those CC &  R’s.  The PC general 
requirements Par. 155-160 are simple math:  They list the elements of Spanish Colonial 
Revival style designed by Lilian Rice for the town of Rancho Santa Fe.  To avoid 
reproductions or period pieces being built by use of the style name, the PC lists its 
components.  That way any structure that conformed to those components would 
harmonize with Spanish Colonial Revival  architecture of our community while still 
allowing for creativity and customization. 
 
Board Failure to Supervise 
 
My behavior reflected the conflict caused by the CDRC ‘s failure to acknowledge their 
powers were not unfettered.  My behavior reflected the contention caused by two former 

employees along with the consulting architect repeatedly giving false legal advice that 

the CDRC had full discretion including the right to add style and materials, as well as 

ignore the language specifying "preferred" exterior surfaces and imitative materials.  

Staff and their consultant repeatedly advised the CDRC that the decisions and 

approvals of the CDRC would vary yearly with each new panel reflecting that panel’s 

opinions. They and other CDRC members acted accordingly to ignore the 

requirements of the PC, which gave rise to and created conflict. Giving legal advice 

without a license is illegal.  The Board is removing the whistle-blower who has been 

proven correct, instead of the violators who pushed their theory, refused to provide 

proof of substantiating legal opinions and wasted countless hours of meeting and staff 

time. 
 
The Plan 
 
Having served on the Art Jury himself, our Board President  Ken Markstein shared this 
belief of the Art Jury’s right to full discretion.  As a widow, I joined the CDRC to meet 
new people, help them build their dream homes and protect the Covenant brand.   
During my first year using my background as a retired lawyer, I started applying the 
general requirements of the PC. That’s when I stumbled onto a plan to circumvent the 
PC, specifically the exclusive right of the Members to amend it. The prior Board 
President had appointed CDRC Members who wanted to relax the requirements of the 
PC.  The plan was to have the CDRC make a “ruling” to add a design style and 
preferred materials, and by strengthening the Regulations through revisions at the 
expense of the PC, all without Member approval.  They just neglected to tell me.  It was 
organized and relentless culminating with the recent split decision Resolution lead by 
Ken Markstein to add a design style and preferred materials.  The march 7 Resolution 
vastly weakened the PC, confused policy, and countered the 30 year Residential 



 

 

Guidelines in a hasty ill-considered clumsily written document, passed by a narrow 
margin, and without a hearing, discussion, or Member input. 
 
Board’s Complicity Created the Situation 
 

--The Board did not implement two simple suggestions:   CDRC Member’s  written 

verification of projects’ conformance to the PC general requirements Par. 155-160, 

and posting securely online some elevations & plot plans for Member’s to easily see 

proposed projects.  Instead it gave those decisions to the CDRC itself, the majority of 

whom, particularly the CDRC President, did not want to do. She was completing 

construction of her home here when the President appointed her, and was still 

smarting from her contentious experience with her neighbors caused by her 

construction.  With their pro applicant bias, she and they do not want to let members 

easily see what is being considered.  Under the current system, most members don’t 

see buildings until it’s too late. The CDRC can say then “that was approved by a 

different CDRC and we would never approve that”, the way the game has been 

played for the last thirty years or more as the inconsistencies piled up.   

---Even when aware of the dispute, the Board failed to adequately supervise.  In fact 

they abdicated supervision to the subordinate body they are supposed to supervise, 

which increased pressure on me, telling me to work with hostile  volunteers wanting 

to retain full discretionary power and modify the PC.   the Board was not man enough 

to address the problems, so they sent and sacrificed me. 

 

Suppression of information 

 

Instead of taking responsible steps, and remedial action, Ken Markstein told me not to 

reveal publicly the flaws of the process.  The Board’s own Oversight Letter confirms 

the community is well aware of the flaws of the process. A stroll around the GC  or a 

drive down our streets reveals it. Like this public hearing, I would not have to resort 

to public discussion if the Board were following the PC.  

 

Censuring me shows the community that the Board wants to return to its practices 

without substantive remediation.  Both Ken Markstein and the rest of the CDRC 

members think the process is not flawed as they stated at an impromptu meeting held 

earlier this year. 

 

 Consequences of removal 

 



 

 

The Board solves nothing by removing me: 

 

-- When my replacement is named, is that person selected because they feel people 

should be allowed to build what they want by calling white Cape Cod houses  

“California Ranch”?  If the Board appoints a person of that bias as they have in the 

past four years, the Board will have achieved a lockstep alteration of the PC without 

the required membership 2/3rd vote.  It will be a harmonious group, 

 

--Or does the Board appoint a person who understands the PC and feels obliged to 

perform the fiduciary responsibilities required in the appointed position?   The Board 

will be subjecting that volunteer to the same harassment and pressure I suffered and 

am suffering.  

 

Either way the members lose, and the next Board has the same mess on their hands--

Nothing is accomplished by my removal. 
Ken Markstein’s Agenda driven removal of me effectively changes the PC without 
membership vote, which is illegal.   That is an act of malfeasance that will accomplish 
an illegal outcome that damages all Members.   My removal will unavoidably lead to the 
weakening of the PC, or its demise. There is no other probable outcome.  
And Ken markstein and this Board has to know that will be the result. 
 

Chilling Effect on Recruiting Volunteers 

 

The Covenant runs on volunteers.  Getting volunteers to serve on committees is 

usually a problem.  Recently it was a struggle to fill a CDRC opening as evidenced by 

the reappointment of Tim Parillo. 

 

With this action against me, Members will see that in the event of an unjust claim 

against them arising from their volunteer job, there is no defense provided and no 

investigation of facts/statements taken from the volunteer prior to censure/charges 

being brought.   Who will want to apply for appointment to the CDRC, except those 

where the personal gain by appointment is worth it? 

 

CDRC Volunteers Wanted.....Willingness to Ignore Protective Covenant Helpful.   

  Those Adhering to the PC are Subject to Removal.  

 

Exit Plan 

 



 

 

I have always had an exit plan in mind.  Once, the Board acknowledged its obligations 

to manage its Commitee and its responsibilities to enforce the PC, the burden was off 

of me. I reported up the chain of command, provided notice of illicit acts, so liability 

firmly rests with the Board now.   I performed my responsibilities in accordance with 

the PC, and that is why four CDRC members want me removed.  The question now is 

will the Board end their lack of proper supervision, or follow the leadership of Ken 

Markstein, actively joining the clear agenda of modifying the PC without the proper 

amendment process?   

 

My pupose here today was to do the following: 

 

--Complete the record which the Association failed to do by investigating the facts 

and getting a statement from me at the time of any alleged incidence, prior to 

bringing a claim.   

--Make it  publicly clear that I have done nothing wrong, but to do my job.  That I 

would never wilfully abandon my commitments to the community to complete the 

term my service, 

--Make it clear to the Board and our Members that unfortunately the Oversight Letter 

of Feb 7th is not sufficient to prevent the other current members of the CDRC from 

continuing their practice of ignoring the PC, particularly with Ken Markstein 

supporting their recalcitrance. This is evident from  their insistence the Board’s Feb 

7th Letter is unwarranted and the Board’s failure to correct them on that position and 

insisting on corrective action from them. It’s up to the rest of the Board now, they are 

the ones liable, not me.  It’s not as much fun as starting a high tech utility or watering 

the lawn. But, it is the fundamental job, they were elected to do. 

 

The public and our members are watching, here to bear witness to the Board’s actions 

and protect their rights. 

 
 No Volunteers will step forward that want to adhere to the PC. Therefore, a drastically 
weakened PC or no PC is the only possible result.  Allowing that to happen is the 
ultimate act of malfeasance.  Malfeasance is from the Board’s actions or lack of action,  
their turning things upside down and falsely accusing me.  
 
I did nothing that rises to the level of malfeasance.  The Feb 7 letter confirms my 
interpretation of the PC was correct.  I performed my responsibilities correctly and 
responsibly.  Without strong commitment otherwise, this Board will ultimately be held 
responsible for the demise of the PC and our real estate values  continuing  to lag the 
rest of California. 



 

 

 

Conclusion 

 

Thank you to all the members and concerned public who, without any notice 

dropped what they were doing, to be here this morning to bear witness to the 

ultimate act of retaliation and dessecration of the Covenant. 

 

The Board acts as judge and jury:  No statement from me at the time of any alleged act 

to complete and provide a full record, no recusals, no member input. 

 

Because of the Board’s: 

 --recent hasty Resolutions,  

 --the compilation of materials without getting any statement from me prior to 

charging me, a volunteer,  

 --failure to protecting me from claims 

--intimidating me, and 

--failure to provide lawful notice of this proceeding, 

 

 I have no faith that their deliberations on malfeasance would be any fairer than these 

past acts.  When a one-sided  record was created without my input, the Board had 

already decided what they would do without any care of the consequences to me, a 

volunteer.  While I have the capacity and means to file actions against the  

Association, Directors and CDRC members to clear up the consequences of an 

improper finding of malfeasance, both the Directors and I know, I do not want to 

spend anymore of my golden years cleaning up after their rash, reckless, and 

retalitory acts. 

--So, before the Board’s deliberates and recklessly label my acts malfeasance to 

prevent this travesty from further,  I am passing onto them through their Liaison, my 

treasured, dog-earred copy of the Covenant with my signature, date and resignation. 

--It’s their responsibity now to see if they can resurrect the Covenant from its tattered 

condition left by years of neglect, this proceeding, Ken Markstein’s, plan, Resolution, 

and leadership.   
 
 
 


