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PUTTING FAIRNESS 
BACK INTO THE 
FAIR WORK ACT



Background

The RTBU has a strong industrial 
agenda for the 2016 Federal Election. 
The initiatives in this brief reflects 
the RTBU’s values of equity and 
fairness, and reinforces our policy 
priorities in the industrial relations 
framework. 
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Putting Fairness back into the Fair Work Act

Preamble
The RTBU has found that many employers are 
manipulating the Fair Work system by failing to 
declare the true state of their financial position during 
enterprise agreement negotiations – particularly as it 
relates to fair and sustainable wage claims.  Perhaps 
the most farcical example of this has occurred recently 
with the behavior of Aurizon, which is seeking to have 
14 Enterprise Agreements overturned through the 
full-bench of the Commission. 

In November, Aurizon implied to the Fair Work 
Commission that it was under serious financial 
pressure and needed to reduce labour costs in order 
to remain profitable and competitive.  Just a few 
months later, however, Aurizon announced its half-
year net profit had nearly tripled from $107 million to 
$308 million.

This example shows how institutional shareholders 
have, effectively, more power than Fair Work 
Commissioners when it comes to obtaining genuine 
performance information about listed companies.

When companies such as Aurizon can treat not only 
their workforce but the independent umpire with 
such contempt, it inevitably erodes confidence in the 
workplace relations system.  Workers in particular 
cannot have trust in a system of bargaining when 
its employers are under no compulsion to treat it 
seriously, or to be entirely transparent about their 
budgetary position during negotiations.

#
The RTBU is seeking an amendment to the Fair 
Work Act to mandate the disclosure by companies of 
internal accounts, budgets and financial forecasts to 
unions and employee representatives – particularly 
when companies rely on this data to refuse union 
claims in bargaining or in their applications to the 
Fair Work Commission. 

The RTBU believes that the mandate must apply even 
when such documentation is described as commercial 
in confidence. The use of non-disclosure agreements 
would provide sufficient protections to ensure that 
the union use of such material is for the sole purpose 
in which it was provided.  

We believe that a reference to open and transparent 
enterprise negotiations - in which all parties have 
access to the information they need - in national 
legislation would be a constructive step towards this 
policy objective.

1. Truth in Bargaining

Policy Priority #1
The RTBU believes that complete transparency 
is vital to a successful and effective enterprise 
bargaining system.  The RTBU will commit to 
‘Truth in Bargaining’ laws by amending the 
Fair Work Act to mandate employer disclosure 
of comprehensive internal accounts, budgets 
and forecasts as part of the bargaining process.
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Putting Fairness back into the Fair Work Act

Preamble
It has become increasingly commonplace for 
employers to push the boundaries of ‘good faith 
bargaining ’ by actively avoiding meaningful 
negotiations – either with a view to forcing bargaining 
into compulsory arbitration or to terminate 
nominally expired agreements.

Aurizon successfully relied on a special section of the 
Fair Work Act to terminate 12 enterprise agreements 
on the grounds that it would be in the “public interest”. 
The termination of agreements resulted in 6000 
workers being forced onto basic award protections. 

In a landmark decision, the Fair Work Commission 
held that “ultimately it will be in the interest of 
employees and the employer if the business can 
enhance its competitive position, retain its market 
share and compete more effectively for new market 
opportunities”.

In its reasoning, the Full Bench has found that that 
EBAs are not a centerpiece of the Fair Work Act 
and can be terminated in the unrestricted pursuit 
of productivity and efficiency– regardless of how 
profitable and competitive a company may already 
be and the effect such a decision may have on the 
workforce. 

#
The decision now overturns a longstanding 
convention that there is a “predisposition” against 
the termination of any enterprise agreement. It also 
means that, if nominally expired agreements are 
terminated, the base upon which new agreements are 
then negotiated is from award rates and conditions.

This is a full-frontal assault on the notion of collective 
agreements – and effectively means that all workers 
under collective agreements risk losing their 
conditions and being forced onto the award safety net 
once their agreements expire.

2. Protection of Collective Agreements 

Policy Priority #2
The RTBU believes that enterprise bargaining 
is the centerpiece of Australia’s industrial 
relations framework and wants the candidates 
to commit to amending the Fair Work Act to 
reverse the decision in Aurizon. 
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Putting Fairness back into the Fair Work Act

Preamble
At present, lawyers are required to seek leave to 
appear at Fair Work Commission hearings.  This 
requirement was put in place as the Fair Work 
Commission was intended to be a forum where 
employees and employers could directly resolve 
disputes in a constructive and benign environment.  

In practice, however, Commissioners grant leave to 
lawyers as a matter of course.  

Workers who do not have legal representation 
therefore, are regularly put at a significant 
disadvantage when they have to appear against 
highly-qualified lawyers with expertise in industrial 
relations law.

The RTBU believes that first instance matters 
in Fair Work Commission should be a true non-
lawyer jurisdiction. To this end no lawyer should be 
permitted to appear in a first instance matter before a 
single member of the Fair Work Commission without 
the consent of all attending parties.  

This would ensure the Commission serves its 
purpose as originally intended, and will take away the 
current legal “arms race” that sees major employers 
hiring expensive top-tier legal teams in order to out-
gun workers in the court room.  We believe that a 
reference to providing an even playing field in the 
Fair Work Commission in the Fair Work Act 2009 to 
achieving this policy objective.

3.  Presumption against lawyers 
appearing at FWC hearings

Policy Priority #3
RTBU believes that the independent industrial 
relations umpire, the Fair Work Commission, 
should provide a collaborative and cooperative 
environment for the resolution of workplace 
disputes.  RTBU will seek support for changes 
that ensure the Fair Work Commission 
operates on an even playing field by removing 
the right for lawyers to request leave to appear 
in hearings unless there is consent from all 
attending parties.
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Putting Fairness back into the Fair Work Act

Preamble
Industrial relations in Australia has traditionally 
been defined as a fight between  labour and capital, 
with a variety of judicial or independent authorities 
acting as arbiters and regulators.  In recent times 
the settings around this form of conflict resolution 
have been referred to as the “industrial relations 
pendulum”, and usually the inference is that this so-
called pendulum leans too far in the favour of labour.

Australians have come to accept this conflict-based 
model as the natural order of things in industrial 
relations.  Numerous disputes in 2015 demonstrates 
the adversarial model can fail the national interest.  
The RTBU therefore believes that it is time to explore 
a more collaborative approach to industrial relations, 
where workers can have a genuine voice in the way 
their enterprises are managed at board level.

Numerous research studies have found that, 
in the right circumstances and with genuine 
commitment, partnership approaches can lead to 
mutually beneficial outcomes – including increased 
levels of trust between organisations and workers.  
Collaborative approaches are also particularly useful 
for companies undergoing major change1.  Given that 
the Australian economy is currently facing significant 
structural change, it is pertinent that we explore 
more collaborative models.

#
The RTBU believes that Australia may learn from 
overseas experiences such as union/management 
partnership agreements in the UK, and European 
models of co-determination and works councils.  

1  L Yarrington, K Townsend & K Brown.  Models of Engagement: Union management relations for the 21st century.  Queensland University 
of Technology research paper. http://eprints.qut.edu.au/9121/1/Models_of_Engagement.pdf

4.  A more collaborative approach 
to workplace relations 

Policy Priority #4
The RTBU believes that a collaborative model 
of workplace relations is most suited to meeting 
the needs of our national economy.  RTBU is 
seeking a commitment from candidates to 
review collaborative mechanisms - including 
works councils and employee representation 
on boards – with a view to improving levels of 
employee engagement and productivity.
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Putting Fairness back into the Fair Work Act

Preamble
The RTBU represents many employees who work 
in on-hire and labour hire arrangements. These 
employees can work at numerous different locations 
over a period of days or weeks and are often informed 
of their work site the day before or even on the same 
day as commencing work. The capacity to arrange 
times for a union representative to access a worksite 
to speak with members on critical issues has become 
increasingly difficult. Indeed, employers who wish to 
illegitimately prevent their workers from speaking 
with union representatives have often abused the 
mobile workforce. It is not uncommon for union 
representatives who must comply with strict right 
of entry provisions to attend a workplace to find that 
employees have been moved to a different site - often 
immediately or soon after the representative has 
provided notice that he or she will be attending the 
workplace.

The Fair Work Act’s current right of entry regime 
provides mandatory notice requirements on permit 
holders. This includes a requirement that permit 
holders provide at least 24 hours notice of exercising 
their right of entry to hold discussions with members. 
In some situations, an employer may request to 
increase the notice requirements. However, a 
mechanism to reduce notice requirements, where 
appropriate, does not exist under the current scheme.

Fundamentally, the RTBU does not believe any notice 
requirement should play a role in the industrial 
relations environment in Australia. 

#
However, as a minimum, just as employers have a 
right to apply to have notice requirements in the Fair 
Work Act extended, so should unions have the right 
to apply to have the notice requirements reduced. 
This would be applicable in cases where to do so 
would cause no additional harm to the employer or in 
instances where an employer has a history of taking 
measures to prevent union representatives fair and 
reasonable access to the workforce.

5.  Right of Entry

Policy Priority #5
The RTBU believes that there should be equity 
in the Fair Work Act’s provisions governing 
right of entry. The RTBU wants candidates to 
commit to reviewing the Fair Work Act to allow 
unions to apply to the Fair Work Commission 
to reduce the mandatory notice provisions for 
specific workplaces where there are compelling 
reasons to do so.
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