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Re:

Part 16 Complaint
American Flyers, Inc. v. City of Santa Monica,
California

Dear Sir or Madam,
Pursuant to 14 C.F.R. § 16.23, American Flyers, Inc. (“American” or
“Complainant”) brings this complaint against the City of Santa Monica (the “City”),
the owner, operator and sponsor of the Santa Monica Municipal Airport (“SMO” or
“Airport”).
This complaint is based on the City’s service on American on September 15,
2016 of a 30‐Day Notice of Termination of Tenancy & Notice to Quit and Vacate
Premises (“30‐Day Notice”), which constitutes a denial of access to American in
violation of the City’s federal obligations, including Grant Assurances 22 and 23 and
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a 1948 Instrument of Transfer. It is further based on the City’s refusal to afford
American access to the Airport on reasonable lease terms or to negotiate those
terms in good faith and on the City’s efforts to prevent the continued sale of aviation
fuel at the American facility, and on unjust discrimination against American’s flight
training services.
Concurrently herewith, American is filing a Motion for a Cease and Desist
Order, requesting issuance, pursuant to 49 U.S.C. §§ 47122(a), 46105(c), and
40113(a), and 14 C.F.R. §§ 16.109(a) and 16.11, of an emergency order directing the
City to cease and desist from taking any action to evict, or otherwise interfering with
the tenancy of, American at the Airport in order to prevent irreparable injury during
the pendency of this action to American, Airport tenants and users, and the regional
and national airspace system.
Because of the limited time available under the California laws governing
eviction proceedings, and because of the Airport‐wide impacts of the City’s
attempted eviction of American, as set forth hereafter, American also requests that
consideration of this Complaint be expedited pursuant to 14 C.F.R. § 16.11(b).
Subject of the Complaint
1.
The Airport is a public‐use reliever facility owned and operated by the City,
at which approximately 300 general aviation aircraft are based and approximately
85,000 operations are conducted each year.
2.
The City is a recipient of Airport Improvement Program (“AIP”) grant funds
by and through the Federal Aviation Administration (“FAA”), including $9.7 million
that was disbursed through 2003. In a Final Agency Decision in Docket No. 16‐14‐
04, the FAA confirmed that the City remains obligated through 2023 under the
terms and covenants that have accompanied those grants.
3.
The City is also party to an Instrument of Transfer (“IOT”), dated August 10,
1948, by which SMO was transferred to the City by the United States War Assets
Administration and pursuant to which obligations were imposed upon the entire
Airport, and is obligated under the terms and covenants of that IOT in perpetuity.
4.
The names and addresses of the responsible persons at the City are: Rick
Cole, City Manager, 1685 Main Street, Room 209, Santa Monica, CA 90401; Marsha
Jones Moutrie Esq., City Attorney, 1685 Main Street, Room 310, Santa Monica, CA
90401; Susan Cline, Director of Public Works, 1685 Main Street, Room 116, Santa
2

Monica, CA 90401; and Stelios Makrides, Airport Manager, Airport Administration
Building, 3223 Donald Douglas Loop South, Santa Monica, CA 90405.
Complainant
5.
American, a U.S. company that has been in business since 1939, operates
flight training facilities in six states, and is the owner and operator of an
aeronautical business at SMO comprising a flight school, hangar and tie‐down
rentals and a self‐fueling facility for aviation gas, all located at premises identified as
2501 Airport Avenue, Santa Monica, California 90405 (the “Premises”). Included
within the Premises leasehold are an office building, a maintenance hangar, 17
subtenant hangars, and the fueling facility. American has approximately 30 active
flight school students (with approximately 25 new students each month), and
maintains four aircraft at the Airport.
6.
American is the only provider of self‐service aviation gas at the Airport, and
the only provider of aviation gas on the south side of the Airport. On average,
American dispenses more than 10,000 gallons of aviation gas per month.
Background
7.
The City has for many decades sought to close SMO or to impose restrictions
on its operations. A detailed history of the City’s goals and actions through the end
of 2015 is set forth in the February 5, 2016 Part 16 Complaint filed in Mark Smith,
Kim Davidson Aviation, Inc., Bill’s Air Center, Inc., Justice Aviation, Inc., National
Business Aviation Association, Inc. and Aircraft Owners and Pilots Association, Inc. v.
City of Santa Monica, No. 16‐16‐02 (the “Smith Complaint”). Paragraphs 12 ‐ 42 of
the Smith Complaint are incorporated herein by reference.
8.
In March 2014, the Santa Monica City Council unanimously adopted the
proposals of the Santa Monica Airport Commission (the “Airport Commission”)
presented and recommended by the City staff, to “continue to pursue City control”
(i.e., closure) of the Airport. Under the guise of “ensur[ing] that the use of Airport
leaseholds is compatible with surrounding uses,” the Airport Commission
recommended that the City Council consider terminating the leases of local flight
schools and prohibiting or restricting fuel sales. Exs. 1‐2. The City has followed
through on the first proposal, attempting to evict the Justice Aviation, Inc. flight
school without cause, and now the American flight school. It likewise remains
committed to the second proposal, as evidenced by its course of dealing with
American, described infra.
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9.
Since at least 2014, the City Council has directed City staff to evaluate how
the City can use the regulation of fuel sales to effect closure of the Airport. Thus, the
City Council directed City staff to “[l]imit sales of aircraft fuels for piston engines to
unleaded fuels”, to evaluate whether it would be permissible to “cease[] fuel sales
outright,” “the possible termination of third party fuel sales at the Airport and … the
feasibility of the City taking over that function to assure that, as long as aircraft fuel
is sold at the Airport, it is the most environmentally sound fuel available,” and “to
look at limiting the fixed based operations (FBO) hours at the airport.” Exs. 3‐4.
The City is well aware that cessation of fuel sales would destroy the Airport’s
viability, as would a requirement that only “environmentally sound” fuel, that is
unleaded gas, be sold at SMO. Most piston aircraft, including many of those based at
the Airport, are not certified to run on unleaded gas, and alternatives being
evaluated by the FAA are not expected to be available until 2019.
10.
On March 22, 2016, in furtherance of its goal of restricting Airport operations
pending closure, the City Council adopted a so‐called “Leasing and Licensing Policy”
(“Leasing Policy”). The Leasing Policy purports to delegate to the City Manager
unbridled discretion to remove or deny access to aeronautical tenants without any
standards or criteria beyond the vague notion of “compatibility” with the
surrounding community.
11.
In or about August 2016, Nelson Hernandez, Senior Advisor to the City
Manager on Airport Affairs, sent an undated notice to American and other
aeronautical tenants informing them that they did not have the City’s permission to
occupy their respective facilities and asserting the City’s right to terminate all such
tenants “immediately.” Ex. 5.
12.
On August 23, 2016, the City Council unanimously adopted a resolution
“declaring that it shall be the policy of the City to close the Santa Monica airport to
aviation uses, as soon as legally permitted.” Ex. 6. In addition, the City Council
resolution called for the replacement of private FBOs with City‐owned operations
and adopted, and directed the City Manager to implement, a “Policy for Establishing
exclusive Public Proprietary ‘Fixed Based [sic] Operations’ And Providing Other
Aeronautical Services At The Santa Monica Airport” (“FBO Policy”). Ex. 7.
13.

The FBO Policy provides, in pertinent part:
The City Manager shall replace all current private fixed base operators
such as Atlantic Aviation and American Flyers, (each an “FBO” and
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collectively the “Airport FBOs”) with fixed base operations provided
by the City on an exclusive proprietary basis, on or before December
31, 2016, or as soon as practicable thereafter.
The City Manager, in order to ensure an orderly transition, shall
initiate such legal action as are necessary and appropriate to cause the
removal of the Airport FBOs (which currently occupy space at the
Airport under expired leases), including any legally required “Notice
to Vacate”, by September 15, 2016, or as soon as practicable
thereafter.
Id.
14.
While the FBO Policy targets American and the Atlantic Aviation FBO1 as a
purported package, it does not provide for or explain how the City can exercise its
so‐called exclusive proprietary powers to operate American’s flight school
functions. It is clear that the City’s real intention is to both remove flight school
operations, consistent with the Airport Commission’s recommendation, supra, and
to discourage aircraft operations by limiting fuel sales to commercially‐infeasible
“environmentally friendly” fuels. In doing so, it distorts, or does not understand,
proprietary exclusivity.
15.
On August 29, 2016, the FAA, by Kevin Willis, Director of Airport Compliance
and Management Analysis, wrote to City Mayor Vasquez expressing the FAA’s
concern with the actions taken by the City Council on August 23, 2016, including the
City’s failure to issue leases to aeronautical users, the City’s plan to implement a
proprietary exclusive fixed base operation, and the potential elimination of leaded
fuel sales or use. It has received no meaningful response from, much less any
attempt at compliance by, the City. Ex. 8.

1 Atlantic Aviation, which also has been served with eviction papers, has filed its own Part 16
complaint – and a motion for a cease and desist order – that raise many of the same issues as those
set forth in American’s pleadings. Additionally, subsequent to Atlantic’s filings, the City’s Senior
Advisor to the City Manager on Airport Affairs issued a statement asserting that: “Atlantic Aviation
and their Australian parent company, MacQuaire Holdings, are arguing that their foreign corporate
rights, fostered to serve the 1% who can afford private jet travel, supersedes the rights of the people
of Santa Monica.” Ex. 21. To the extent that a high‐ranking City official appears to be taking the
position that it may exclude aeronautical users from the Airport based on their nationality, the FAA
should consider whether the City is in violation of its perpetual civil rights obligations (Grant
Assurances 1(n) and 30).
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The City’s Course of Conduct with American
The Original Leases
16.
American has been a tenant at the Airport since the 1970s. . On September 1,
2000, American’s predecessor‐in‐interest executed a five‐year lease, which was
followed by a month‐to‐month tenancy and, effective June 23, 2006, by a lease (the
“Lease”) continuing through June 30, 2015. Ex. 9. The Lease provided for monthly
rent of $4,000, with CPI adjustments, and fuel flowage fees of $.06 per gallon.
17.
Beginning in approximately 2013, American communicated to the City its
desire to continue its operations at the Premises after the expiration of the Lease
and to obtain a new lease. American received its first response from the City in
early 2015, at which time negotiations began. In April 2015 the City provided
American with a Letter of Intent outlining proposed lease terms. Ex. 10.
18.
In August 2015, while negotiations were ongoing, the City increased
American’s monthly rent from $4,750.58 (CPI adjusted), as provided under the
Lease, to $9,501.16. Negotiations, however, had come to a standstill while the City
Council became involved in Airport leasing issues.
19.
At all times, American’s negotiations with the City, and its acceptance and
subsequent payment of the new lease amount, were in relation to the entire
Premises leasehold. Since June 30, 2015, the City has provided no new lease, and
American has continued to occupy the Premises, with City knowledge and
concurrence, as a holdover tenant.
The City Appraisal
20.
In or about April 2015, the City commissioned one of the oldest and most
respected Southern California MAI real estate appraisal firms, Buss‐Shelger
Associates, to appraise various Airport properties, including the Premises, to
establish fair market value for new rental rates (“City Appraisal”). With respect to
the Premises occupied by American, the City Appraisal concluded that fair market
rent for the office building, maintenance hangar, additional sub‐leased hangars, fuel
facility, and supporting land, would be $11,229.50 per month. American does not
dispute the accuracy of the City Appraisal.
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The City’s Demands
21.
On May 18, 2016, as required by the City, American submitted a formal
application for a new lease on the form provided by the City. Ex. 11.
22.
On June 13, 2016, Jill Cole, President of American, received a telephone call
from Craig Zund of Corporate Realty Group, which had been retained by the City as a
leasing agent for certain Airport properties, including the Premises. Mr. Zund
outlined the City’s proposal for American’s ongoing tenancy at the Premises, which
he confirmed by e‐mail of that date. Ex. 12. In sum, the City required:
o A month‐to‐month lease;
o Rent of $10,702 per month;
o American to terminate all sub‐leases (sub‐lessees, including tie‐
downs, hangar occupants and non‐American office occupants to
thereafter lease directly from the City); and
o American to discontinue the sale and use of leaded fuel.
In substance, therefore, the City was proposing to charge American nearly the rental
amount identified in the City Appraisal while eliminating the bulk of the leasehold
property considered in that appraisal and much of the income American would
realize from sub‐leasing and fuel sales. Under the City Appraisal, the reduced
leasehold being insisted upon by the City should have commanded fair market rent
of just under $3,100.
23.
On June 23, 2016, Ms. Cole responded in writing to Mr. Zund, pointing out,
inter alia, that the City Appraisal did not support the proposed rental rate given the
City’s insistence on taking over much of the Premises and all sub‐leasing, thus
depriving American of a significant part of its income; the unreasonableness of a
month‐to‐month lease term; and the multiple problems with the proposed
restrictions on fuel sales. Ms. Cole offered to discuss the issues and proposed
several alternatives. Ex. 13.
24.
On July 28, 2016, after a month’s silence, Mr. Zund e‐mailed a “counter‐
proposal” to American offering a “ninety days” term (terminable by either party on
60 days’ notice), with rent “reduced” to $9,921 per month, and again with the

7

requirements of termination of all sub‐tenants and the sale of only unleaded fuel.
Ex. 14.
25.
The City has consistently refused to respond to American’s requests for
information as to the basis for the rental rates demanded by the City, which
significantly exceed its own City Appraisal’s valuation of the portions of the
Premises it was willing to allow American to occupy. The proposed rates bear no
relation to any known or even conjectural fair market or cost recovery standard.
Rather, they are unsustainably high and confiscatory, and as such clearly represent
an attempt by the City to drive American out of business at the Airport.
26.
On August 2, 2016, Mr. Zund e‐mailed American requesting a prompt
response to the City proposal. Ex. 15. Accordingly on August 9, 2016, American’s
counsel wrote to Mr. Zund, pointing out that the City’s requirement that American
eliminate the sale of leaded gas would be a violation of the City’s federal obligations,
and offering to meet for further discussion. Ex. 16.
27.
On August 25, 2016, following the City Council’s adoption of its resolution
and FBO Policy, described supra, and having received no response regarding lease
terms for American, American’s counsel wrote to the City’s Airport Manager
reiterating American’s concerns and objections to both the FBO Policy and its lease
proposal. Ex. 17. Neither American nor its counsel received a response to this
letter.
The City Notice
28.

On September 15, 2016, American received the 30‐Day Notice. Ex. 18.

29.
As of the date of the Notice, American was current on all payments owed to
the City, including rent, landing fees and fuel flowage fees, and was fully compliant
with all City requirements for its tenancy.
The Violations
I.

Denial of Access

30.
The City’s 30‐Day Notice is, under California law, a prerequisite to eviction
and effectively a denial of access to American.
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31.
While an Airport sponsor may evict, or deny entry to, aeronautical tenants
who do not meet reasonable requirements, or who violate reasonable terms and
conditions – the failure to timely pay rent or fees, maintaining dangerous conditions,
or engaging in unlawful activity being examples – a sponsor may not deny access
because it wishes to eliminate a particular aeronautical activity.
32.
Grant Assurance 22, mirrored in the IOT, makes this abundantly clear. See,
e.g., Airport Compliance Manual, FAA Order 5190.6B, § 8.3(b) (“the owner or
operator of any airport that has been developed or improved with federal grant
assistance is required to operate the airport for the use and benefit of the public and
to make it available for all types, kinds, and classes of aeronautical activity and
without granting an exclusive right”). See also Orange County Soaring Association.
Inc. v. County of Riverside, California, no. 16‐09‐13, Director’s Determination, at 25
(February 11, 2011), quoting Airport Compliance Manual, FAA Order 5190.6B, §
9.7(c) (“[t]he FAA interprets the willingness of a prospective provider to lease space
and invest in facilities as sufficient evidence of a public need for those services”).
33.
Nor is there any doubt that the operation of a flight school and the sale of
aviation fuel comprise aeronautical activities within the scope of Grant Assurances
22 and 23, and the equivalent IOT obligations. See, e.g., Airport Compliance Manual,
Order 5190.6B, at pp. 2‐13, 8‐4; BMI Salvage Corporation v. Miami‐Dade County,
Florida, FAA Docket No. 16‐05‐16, Final Agency Decision, at 22, n.12 (April 15,
2011).
34.
Additionally, the FAA historically has interpreted Grant Assurance 23 – the
prohibition on exclusive rights – to be the mirror image of Grant Assurance 22 (i.e.,
unjust discrimination amounts to a constructive exclusive right). This prohibition is
perpetual at any airport that has in the past accepted federal funds or surplus
property, independent of the present status of those grants or property. See, e.g., 49
U.S.C. § 40103(e); 41 North 73 West, Inc. v. County of Westchester, New York, FAA
Docket No. 16‐07‐13, Final Agency Decision, at 37 (September 18, 2009), aff'd 408
Fed. Appx. 393 (2d Cir. 2010) ("FAA has taken the position that the application of
any unreasonable requirement or any standard that is applied in an unjustly
discriminatory manner may constitute the constructive grant of an exclusive right").
35.
While an airport sponsor may elect to operate an aeronautical business, such
as an FBO, under terms and conditions consistent with the proprietary exclusion to
Grant Assurance 23, the City has in fact made no effort to do so with respect to flight
schools, having developed no policies, obtained no certifications, made no plans to
hire personnel (including flight instructors), or given termination notices to all flight
9

schools. Rather, its 30‐day Notice to American is no more than a naked attempt to
evict without cause, and deny access to, a specific flight school, which is also a fuel
provider.
36.
Moreover, so far as fueling concerned, the City is not yet exercising a
proprietary exclusive right to sell aviation gas; indeed, it has only just directed that
its staff study what would be necessary to do so, with no fixed timetable for actually
doing so. A staff report submitted to the City Council at its August 23, 2016 meeting
stated that: “As part of our due diligence, staff will examine issues related to: fuel
farm operations, employee recruitment, training and retention, equipment, costs
and revenue, and liability. The two private FBO providers will be eliminated when
City staff are ready to assume the duties” (emphasis supplied). Ex. 6.
37.
To the extent the City is, by its own admission, not remotely “ready to
assume the duties” necessary to replace American, as either a flight school operator
or a provider of fuel, it cannot preemptively evict American based upon its mere
intent to provide proprietary services at some unknown future date (assuming, of
course, that it actually intends to provide aviation gas at all, given its prior
statements – or flight training, an activity that the City never has previously
suggested it would assume). See, e.g., Airport Compliance Manual, FAA Order
5190.6B, § 8.5 [(“[t]he sponsor may exercise a proprietary exclusive right provided
the sponsor engages in the aeronautical activity”) (emphasis supplied).
38.
Moreover, the City, through its FBO Policy has erroneously, for proprietary
exclusivity purposes, identified a category of aeronautical businesses – FBOs – that
is far broader than just American and Atlantic Aviation, the two entities specified in
the FBO Policy. In fact, there are a number of FBOs at the Airport, consistent with
the FAA’s definition of the term (Airport Compliance Manual, FAA Order 5190.6B, §
8.9(b)) including other flight schools and aircraft maintenance and service facilities,
which the City has made no effort to take over and likely has no intention of doing
so. In lumping together American and Atlantic Aviation, the City has not elected to
provide “all” FBO services (FAA Order 5190.6B, § 8.9(a)), but rather only fueling
(and only certain types of fueling based on its representations to date) and to
replace only one of multiple flight schools. That is not a proper invocation of a
proprietary exclusive right, and does not justify the eviction of American. See,
e.g., Jet 1 Center, Inc. v. Naples Airport Authority, FAA Docket No. 16‐04‐03, Director’s
Determination, at 20 (January 4, 2005) (proprietary exclusive right exemption may
be invoked only for services that an airport is actually providing on an exclusive
basis).
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39.
Additionally, to the extent that American is the only flight school being
evicted from the Airport, the City is engaged in unjust discrimination, in violation of
its grant‐ and deed‐based obligations. No cause has been given for the eviction of
American’s flight training operations, nor is there any. And although American is
not aware of any basis for the eviction of any other flight school, the City simply
cannot uniquely choose to eliminate solely American and no other flight school
without cause. Of course, the proper course of action is that no flight school at the
Airport should be evicted, because the City is obligated to allow access to the Airport
on reasonable terms to all of them. See, e.g., Aircraft Management Services, Inc. v.
Santa Rosa County, Florida, FAA Docket No. 16‐12‐02, Director’s Determination, at
24 (March 27, 2015) (explaining that FBOs that offer similar services must be
afforded similar treatment, including “two similar FBOs engaged in very similar
commercial activities, having similar lease provisions, and serving the same
aeronautical customer base, at the same general aviation airport”).
II.

The City’s Refusal to Negotiate in Good Faith with American

40.
Implicit in the requirement of Grant Assurance 22 that an airport sponsor
will make its airport available on reasonable terms and without unjust
discrimination is the obligation of the sponsor to deal with tenants in good faith.
41.
The FAA’s Rates and Charges Policy likewise expects good faith negotiation
of airport fees, including lease rates, between a sponsor and tenants, and stresses
the importance of timely and open communication:
Airport proprietors should consult with aeronautical users well in
advance, if practical, of introducing significant changes in charging
systems and procedures or in the level of charges. The proprietor
should provide adequate information to permit aeronautical users to
evaluate the airport proprietor’s justification for the change and to
assess the reasonableness of the proposal. For consultations to be
effective, airport proprietors should give due regard to the views of
aeronautical users and to the effect upon them of changes in fees.
Likewise, aeronautical users should give due regard to the views of
the airport proprietor and the financial needs of the airport.
Policy Regarding Airport Rates and Charges, 78 Fed. Reg. 55330, 55332
(September 10, 2013).
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42.
The Airport Compliance Manual, FAA Order 5190.6B, § 9.7 underscores this
obligation:
The sponsor’s federal obligation under Grant Assurance 22, Economic
Nondiscrimination, to operate the airport for the public’s use and
benefit is not satisfied simply be keeping the runways open to all
classes of users. The assurance federally obligates the sponsor to
make available suitable areas or space on reasonable terms to those
willing and qualified to offer aeronautical services to the public … or
support services (e.g., fuel, storage, tie‐down, or flight line
maintenance services) to aircraft operators. … This means that unless
it undertakes to provide these services itself, the sponsor has a duty to
negotiate in good faith for the lease of premises available to conduct
aeronautical activities.
(Emphasis supplied); see also id. at § 9.7(c) (“[i]f adequate space is available on the
airport and the sponsor is not already providing identical aeronautical services,
Grant Assurance 22, Economic Nondiscrimination, requires the sponsor to negotiate
in good faith and on reasonable terms with prospective aeronautical service
providers”).
43.
Moreover, the FAA has cautioned that a sponsor’s desire (or even its pending
request) to close its airport cannot be used to affect lease negotiations or terms:
While at no time were the Complainants denied access to their leased
hangars, the Director cautions the Respondent that the continued
practice of using its closure petition as a means to dissuade,
intimidate or otherwise turn away potential tenants could potentially
be a violation of Assurance 24 in the future.
Jim De Vries, et al. v. City of St. Clair, Missouri, FAA Docket No. 16‐12‐07, Director’s
Determination, at 39 (May 20, 2014).
44.
In its dealings with American, the City has, as previously alleged, disregarded
all of these principles, refusing to engage in any meaningful dialogue and refusing to
provide even the most basic information as to the computation of proposed rental
rates. It has instead coupled above‐market rent with inherently unreasonable terms
and conditions, including a diminished leasehold (with necessarily diminished
income), an insistence that American sell only “environmentally‐sound” fuel –
unusable by many, if not most, of American’s customers – and the elimination of tie‐
12

down and hangar rentals, on a “take‐it‐or‐leave‐it” basis, before finally pulling the
rug out altogether to satisfy the political goals of its City Council.
45.
In American, the Airport has a tenant of nearly forty years’ good standing,
offering vital services to other Airport tenants and users, providing reasonable
income, on a current basis, to the Airport fund and consistently cooperating with
Airport management in assuring safe and efficient operations. It is entitled to the
fair treatment and reasonable dialogue contemplated by FAA guidance.
III.

The City’s Illegal Short‐Term Lease Demands

46.
As previously alleged, prior to tendering its 30‐Day Notice, the City had
conditioned any continuing occupation of the Premises by American on its
acceptance of a month‐to‐month lease term, subsequently modified to a “90‐day”
lease terminable on 60 days’ notice.
47.
Because the City never responded to American’s attempts to discuss its
proposals, American could not determine exactly what was intended by the “90‐
day/60‐day” proposal, but however understood, it is clearly intended as a short‐
term lease.
48.
As with any aeronautical business, American requires a reasonable, long‐
term lease to enable it to plan its business and operations, retain professional staff,
and invest in its facilities. See, e.g., Atlantic Helicopters, Inc. v. Monroe County,
Florida, FAA Docket No. 16‐07‐12, Director’s Determination, at 31 (September 11,
2008) (“[s]ponsors must provide aeronautical businesses that meet minimum
standards with the opportunity for occupancy with certainty of associated rights to
conduct business for appropriate lengths of time, depending on investment
requirements and associated costs”); Skydance Helicopters. Inc. v. Sedona Oak‐Creek
Airport Authority, FAA Docket No. 16‐02‐02, Director’s Determination, at 29 (March
7, 2003) (concluding that two‐year lease term was insufficient, and explaining that
“[p]rivate investment … supports the operation of the nation’s airports. When an
airport owner imposes unreasonable barriers to private investors, it excludes this
essential ingredient in developing a viable airport”). Nothing proposed by the City
would permit American to meet any of these requirements.
49.
While there is no bright‐line test for the reasonableness of any particular
lease term, the FAA has approved the use of short‐term leases for aeronautical
businesses in only limited situations where justified by legitimate circumstances,
such as pending relocation or construction which would affect the subject facilities.
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For example, in McDonough Properties, L.L.C., et al., v. City of Wetumpka, Alabama
(FAA Docket No. 16‐12‐ 11, Final Agency Decision and Order, at 21 (January 15,
2015), a one‐year lease term was found to be appropriate in view of proposed
reconstruction or relocation of the airport (subject to FAA approval), and a ten‐year
lease was ultimately offered after the sponsor’s plans were abandoned. Similarly, in
Santa Monica Airport Association v. City of Santa Monica, FAA Docket No. 16‐99‐21,
Final Decision and Order, at 23 (February 4, 2003), the City was justified in denying
long‐term leases to south‐side tenants (while granting long‐term leases for
north‐side FBOs) in light of the terms of the 1984 Agreement and its approval of
plans to eliminate most aeronautical uses on the south side. And in United States
Construction Corporation v. City of Pompano Beach, Florida, FAA Docket No.
16‐00‐14, Final Agency Decision, at 22 (July 10, 2002), the FAA found that a ten‐year
lease with a ten‐year renewal option was not inherently improper, but that the
sponsor’s additional requirement of a two‐year cancellation clause rendered it
unreasonable.
50.
It is obvious that the short‐tem lease and attendant financial constraints
demanded of American have nothing to do with the legitimate needs of the Airport
or of American, but is simply part of the City’s effort, as detailed in its Leasing Policy
and the resolution of August 23, 2016, to do everything within its power to drive
away Airport tenants and users as a predicate to closure.
The City’s Excessive and Extortive Rent Proposal

IV.

51.
The basic principle governing the leasing of airport property for aeronautical
purposes is that the “[r]ates, fees, rentals, landing fees, and other service charges
(‘fees’) imposed on aeronautical users for aeronautical use of airport facilities
(‘aeronautical fees’) must be fair and reasonable.” Policy Regarding Airport Rates
and Charges, 78 Fed. Reg. 55330, 55332 (September 10, 2013)). The identical
requirement is found in the Airport Compliance Manual, FAA Order 5190.6B (at pp.
2‐17 and 17‐3) and is inherent in Grant Assurance 22’s requirement that a sponsor
make its airport available “for public use on reasonable terms.” See Valley Aviation
Services, LP v. City of Glendale, FAA Docket no. 16‐09‐06, Director’s Determination, at
50 (May 24, 2011).
52.

The rent and related terms demanded of American clearly fail this test.


The “modified” rent of $9,921 per month is more than three times that
identified as fair market rent by the City’s own City Appraisal for the reduced
facilities offered American;
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Neither the original rent demand of $10,702 per month nor the “modified”
rent reflects any discernable basis, much less a reasonable one;



The City has refused to explain how it arrived at these figures, or why it
discarded the conclusions of its appraiser; and



The City’s insistence on a major reduction in the income earning capacity of
the Premises renders the demanded rent not only unreasonable, but
economically infeasible.

53.
As with the City’s insistence on a short‐term lease, its extortive rent demand
is self‐evidently intended to compel the departure of American, which could not
maintain a business rendered marginal or worse by unreasonable – indeed gouging
– rent terms.
Pre‐Complaint Resolution Efforts
54.
As alleged in paragraphs 51‐53, supra, and as evidenced by Exhibits 13
through 17, American and its representatives made a number of attempts to
negotiate a reasonable alternative to the City’s pre‐30‐Day Notice demands, and
were met with silence.
55.
On August 11, 2016, while meeting with Santa Monica City Attorney Marsha
Moutrie, American’s counsel elaborated on his concerns as to the City’s position
regarding American, but no further dialogue eventuated.
56.
Given the very limited time window available to American following that
Notice – at the end of 30 days (October 15, 2016) American must vacate or face an
expedited unlawful detainer action in state court – and the City’s ongoing
intransigence (exemplified by its Leasing Policy, FBO Policy, August 23, 2016
resolution, and response to the FAA’s August 29, 2016 letter, Ex. 19), American does
not have any reasonable opportunity to engage in further efforts to resolve this
matter.
57.
The FAA has recognized that Part 16 complainants are not required by 14
C.F.R. § 16.21 to engage in further one‐sided efforts to resolve a dispute with
officials who have “for all practical purposes” made clear that they will not comply
with their federal obligations. See Bombardier Aerospace Corp. and Dassault Falcon
Jet Corp. v. City of Santa Monica, FAA Docket No. 16‐03‐11, Director’s Determination,
15

at 23 (January 3, 2004). The City’s issuance of its 30‐Day Notice has placed
American in an untenable position, effectively ended all reasonable dialogue.
58.
Nevertheless, on September 15, 2016, American’s Counsel again contacted
City Attorney Marsha Moutrie, and on September 16, 2015 they discussed the
parties’ positions and the City’s intentions in a phone conversation, agreeing to talk
again as soon as possible in light of the 30‐Day Notice deadline.
59.
On September 19, 2016 Ms. Moutrie e‐mailed American’s counsel to set up a
conversation between him and the Santa Monica City Manager “promptly.” Ex. 20.
American’s counsel replied that he would be available then or the next day, id., but
received no further communication from the City.
Conclusion
60.
For the foregoing reasons, American requests that the FAA take all actions
necessary to ensure that the City comply with its federal obligations as a sponsor of
the Airport, and that in furtherance thereof, during the pendency of this proceeding,
it direct the City to cease and desist all efforts to evict American unless and until
permitted to do so by order of the FAA.
61.
Because of the urgent circumstances set forth above and in the affiliated
Motion, American requests that the FAA process this Complaint on an expedited
basis, pursuant to 14 C.F.R. § 16.11(b).
Respectfully submitted and certified pursuant to 14 C.F.R. § 16.21(b),

1700 Decker School Lane
Malibu, CA 90265
310‐503‐7286
rsimon3@verizon.net
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Certificate of Service
I hereby certify that I have this day caused the foregoing complaint to be
served on the following persons by first‐class mail with a courtesy copy by
electronic mail:
Rick Cole
City Manager
City of Santa Monica
1685 Main Street, Room 209
Santa Monica, CA 90401
manager@smgov.net

Marsha Moutrie, Esq.
City Attorney
City of Santa Monica
1685 Main Street, Room 310
Santa Monica, CA 90401
marsha.moutrie@smgov.net

Susan Cline
Acting Director of Public Works
City of Santa Monica
1685 Main Street, Room 116
Santa Monica, CA 90401
susan.cline@smgov.net

Stelios Makrides
Airport Manager
City of Santa Monica
Airport Administration Building
3223 Donald Douglas Loop South
Santa Monica, CA 90405
stelios.makrides@smgov.net

Nelson Hernandez
City of Santa Monica
1685 Main Street
Santa Monica, CA 90401
nelson.hernandez@smgov.net
Dated this 21st day of September, 2016.

1700 Decker School Lane
Malibu, CA 90265
310‐503‐7286
rsimon3@verizon.net
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City Council Report
City Council Meeting: March 25, 2014
Agenda Item: 8-A
To:
From:

Mayor and City Council
Marsha Moutrie, City Attorney
Martin Pastucha, Director of Public Works

Subject:

The Future of Santa Monica Airport

Recommended Action
Staff recommends that the City Council:
1. Consider and comment on the information provided in this report and by members of the public.
2. Continue to pursue City control of the use of its Airport land.
3. Direct staff to begin positioning the City for possible closure of all or part of the Santa Monica Airport
("Airport") after July 1, 2015, including, for instance, by preparing a preliminary conceptual plan for a
smaller airport that excludes the Airport's western parcel and by preparing preliminary work plans for
environmental assessment.
4.
Direct staff to continue to identify and undertake efforts by which the City might reduce adverse
impacts of Airport operations, such as zoning the Airport land to require uses compatible with
surrounding uses.
5.
Direct staff to increase efforts to ensure that the use of Airport leaseholds is compatible with
surrounding uses by, for instance, notifying flight schools that flight school leases will be conditioned or
will not be renewed after July 1, 2015 and evaluating whether and how fuel sales should be prohibited
or limited to curtail adverse environmental impacts.
6. Revise leasing policies to maintain lease revenues so that the Airport does not again burden the
General Fund by authorizing the City Manager to negotiate and execute five year non-aviation leases
with five 1-year options to renew for up to a total of ten years and one year aviation leases with two 1year options to renew for up to a total of three years with any renewals at the City's sole discretion.
7. Continue to receive and assess community input on preferences and possibilities for the potential
future use of the land.
Executive Summary
This report provides information about: the Airport's history, the legal constraints on the City's authority to
control the Airport and Airport usage, staff's work and developments occurring since the April 30, 2013 public
hearing, recent stakeholder input, and the City's pending lawsuit against the Federal Aviation Administration
(FAA).
The report discusses possibilities for long-term uses of the Airport land. For years, community members
assumed that the City could close the Airport in 2015 when the 1984 agreement with the federal government
will expire. However, it is now clear that legal disputes about the City's authority to close the Airport will
inevitably extend well beyond 2015, and their outcome is uncertain. And, beyond the legal controversies,
some level of environmental assessment would likely be required to close all or part of the Airport and that
http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A.htm
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would take time.
Thus, the City has ample time to situate and prepare itself to undertake complete or partial Airport closure
when and if those opportunities arise. This time can be used to begin preparing potential work plans
clarifying the scope of work that would be necessary. So, staff seeks Council direction to begin formulating
work plans related to possible closure. Specifically, staff recommends preparation of conceptual renderings
of a smaller airport (excluding the western parcel that is not subject to the 1948 Instrument of Transfer) and a
preliminary plan for assessment of on-site contamination, which would probably be necessary for reuse of
the property. Staff also proposes to begin preparatory work for zoning the Airport land and thereby asserting
traditional local control over future land uses. This approach will help provide as much future protection as
possible to Airport neighbors.
Additionally, staff recommends expanding efforts to mitigate adverse Airport impacts on neighbors through
modifications to leasing policy. Specifically, staff proposes conditioning or eliminating flight school leases
after the expiration of the 1984 Settlement Agreement because flight school operations create significant and
detrimental noise impacts on surrounding neighborhoods and afford a minimal benefit to the community.
And, staff seeks direction to explore possibilities for limiting or eliminating fuel sales through leasing policies
in order to protect against adverse environmental impacts.
As part of the overall effort to further both short- and long-term goals, staff proposes revising leasing policies
to both protect the City's future options and ensure that the Airport does not again burden the General Fund.
Under the proposed policy, non-aviation tenants could receive up to one five-year lease with five renewal
options of one year each; and aviation tenants would be eligible for one-year leases with two one-year
options to renew. All renewal options would be at the City's sole discretion. This approach would afford
enough stability to lessees to protect the City's revenue stream during the next several years while the City
focuses on achieving resolution of legal issues, mitigating adverse Airport impacts, and preparing for
potential reuse of the land.
Finally, the report describes alternatives to staff's recommendations. They include immediate action to
physically close all or part of the Airport, adoption of a concrete closure resolution, instituting a Part 155
application to request that the federal government excuse any City obligations to operate the Airport; and
attempting to reduce adverse impacts by regulating Airport usage through adoption of various local laws.
Background
Identifying and assessing the possibilities for the Airport's short-term and long-term future, require a basic
understanding of the legal constraints imposed upon the City by federal law and of the Airport's history. They
are summarized in this section. Additionally, detailed information is provided about current Airport
operations, developments occurring since the Council hearing of last April, recent community input, and the
currently pending litigation.
Legal Constraints
Federal aviation law significantly limits the City's ability to control Airport operations and the City's present
options. The City acquired the Airport land in 1926 and has owned it ever since. But the City's operation of
the Airport and use of the Airport land are subject to significant legal constraints. To understand and
evaluate the possibilities for modifying Airport operations and rededicating the use of the Airport land, it is
important to recognize at least the general nature of those constraints.
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They fall into two basic categories: legal and contractual. A body of federal statutes regulates aviation in the
United States, creates the Federal Aviation Administration (FAA), and confers broad authority upon the
agency. Its realm of authority includes the use and management of navigable airspace, aviation safety, air
traffic control, air navigation facilities and airport development, among other things. The FAA exercises its
authority in several ways, including by promulgating, interpreting, applying and enforcing a body of federal
regulations. Thus, like most agencies, the FAA is part of the executive branch of the federal government, but
it also exercises quasi-legislative and quasi-judicial powers. It is empowered to conduct hearings and decide
many issues relating to the operation of airports. Its final administrative decisions are subject to judicial
review in federal court, but the agency's decisions are generally afforded deference by the courts.
In addition to creating the FAA and according it broad authority, Congress has also recognized the
proprietary rights of airport owners. But, Congress has not clearly delineated the extent of those rights.
The body of federal law governing airports also includes an array of court decisions. Among other things,
these decisions interpret federal aviation laws, apply federal constitutional requirements to uphold or
invalidate local airport regulations, affirm or reverse administrative decisions of the FAA, and explain (to
some extent) the proprietary rights of Airport owners.
Because the body of federal law regulating airports is very complex, the City Attorney's Office has worked to
develop specialized expertise. Additionally, the City has retained expert outside counsel on several
occasions, including at present.
In addition to legal constraints, the City's operation of the Airport is also constrained by contracts and other
legal instruments. At present, these include the 1984 Santa Monica Airport Agreement ("the 1984
Agreement"), the 1994 grant agreement between the City and the FAA to fund Airport improvements, and the
1948 Instrument of Transfer by which the federal government returned land to the City after the end of World
War II.
The Airport's History
The staff report for the Council hearing of April 30, 2013 details the Airport's long history. It is also
summarized in this report with emphasis on the particular past events that shape the current controversies.
The Early History
The City first acquired land for the Airport in 1926, when it purchased fee title to a portion of the present
Airport from Howard Stanton. The purchase was funded with general obligation bonds, which were approved
by the voters and issued for "park purposes". The following year, state law was amended to include airports
within the definition of "park purposes". See Government Code Section 50471.
The City has held title to the Airport property ever since. In the years that followed the initial purchase the
http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A.htm
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City acquired additional, smaller parcels to expand the Airport property. In 1941, President Roosevelt issued
Presidential Proclamation 2487, declaring an "unlimited national emergency" requiring "military, naval,
aviation and civilian ! readiness to repel any and all acts or threats of aggression ! ".
The War-Time Leases to the Federal Government and Airport Expansion
The City responded to the national emergency by leasing its Airport property to the United States in order to
aid the war effort by protecting Douglas, which was the federal government's major military aviation
contractor and which had been producing aircraft on the Airport since before the City's acquisition of the
land. Douglas was also the City's major employer. Tens of thousands of Santa Monicans and others worked
in the Douglas factory, producing aircraft, twenty four-seven. And, Sunset Park grew up to the north and
west of the Airport to house them. So, during World War II, Airport and community interests were aligned.
The City leased the Airport to the federal government in two separate leases. One lease covered 86 acres
that encompassed the runways, which were configured in an "X" and situated on what is now the northern
portion of the Airport land. The other lease covered an 83-acre parcel immediately to the south, which was
then developed with a golf course. As part of its war effort, the City charged the federal government only
nominal rents. The charge for the northern parcel was only $1 for the entire lease term. The charge for the
southern parcel was $150 per month. The leases did not impact the City's status as land owner; at all times
the City retained fee title.
During the war years, the Airport property was expanded. In 1945, in order to build a longer runway, the
United States condemned and purchased residential properties totaling about 20 acres to the west side of
the Airport. These properties were acquired using City funds. Later, Douglas conveyed to the City an
adjacent parcel, just to the east of the property acquired by condemnation. The condemned properties and
the land conveyed by Douglas are collectively referred to as the "Western Parcel".
These acquisitions expanded the City's Airport land by about 35 acres. Construction work also occurred
during the war. The x-configured runways were replaced with the current, longer, single runway; and, various
structures were built.
The Post-War Transfers
In 1946, with the war over, the federal government decided to dispose of its leasehold interest pursuant to the
Surplus Property Acts and did so utilizing the 1948 Instrument of Transfer. Staff believes that this form was
routinely used by the War Assets Administration to transfer properties used during the war to local
governments. The Instrument includes various conditions, such as public-use requirements. And, there is a
reversion clause which provides that, if the conditions are violated, the "title" conveyed by the Instrument
shall revert to the government. (A dispute exists as to whether the document did, or could have, conveyed
title, since the federal government was only a lessee and never owned the land.)
Also, in 1949, the United States transferred to the City its interest in the 20-acre Western Parcel.
http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A.htm
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transfer was accomplished by a quit claim deed. As a result, the City became owner of the Land without
limitation or condition.
Changes, Conflict, Legal Disputes and the 1984 Agreement
After the war, Douglas sharply reduced its workforce and later left the Airport; and the fleet mix changed with
the proliferation of jet aircraft. These changes ignited conflicts between Airport interests and the Airport's
immediately adjacent residential neighbors, many of whom resided in very close proximity to the runway
ends.
In the years that followed, the City Council considered how best to protect the quality of life for Airport
neighbors. Those who had been employed by Douglas no longer worked at the Airport. The early "pure" jet
aircraft were very noisy -- about ten times noisier than today's fan jets. And, operations increased to an alltime high of over 350,000 annually. On January 10, 1962, the Council conducted a hearing on the Airport
and discussed closure. At that hearing, and later in writing, the then City Attorney expressed the view that
the Instrument of Transfer and federal contracts prevented the City from abandoning use of the property as
an airport. The City Attorney's opinion does not attempt to explain how the Instrument of Transfer could have
elevated the federal government's limited term interest as lessee into perpetual control of the land covered by
the instrument or whatever the federal leasehold interest could, legally, be unilaterally converted into a
greater interest.
Again in 1970 and 1971, the City Council considered making an alternative use of the Airport land. And, a
study undertaken for the City Council by Economic Research Associates of Los Angeles reported that
revenue to the City would increase tenfold if the land were rededicated to commercial use. The FAA
responded with letters to the Mayor noting the federal government's investment in the Airport and urging that
Santa Monica Airport was an important part of the national transportation system. One of these letters cites
the City Attorney's opinion in support of the assertion that the Instrument of Transfer required the City to
maintain the airport use of the Airport land.
The controversy continued. In 1972, the California Supreme Court held that residents adversely impacted by
the Airport could sue the City on nuisance and other theories. Nestle v. City of Santa Monica, 6 Cal. 3d 920
(1972). In 1975, in response to ongoing complaints and demands from residents, the Council adopted local
regulations restricting operations to reduce noise and other impacts. That same year, a state legislator asked
the Attorney General of California if the City could "at the present time, cease using the Santa Monica
Municipal Airport for airport purposes." The Attorney General issued an opinion saying that the City could
not. He based this conclusion on the totality of the contracts between the City and the federal government,
including at least six grant agreements, eleven leases and the Instrument of Transfer, as well as on leases to
private parties. Thus, the Attorney General did not opine on the issue of whether the Instrument of Transfer
alone obligates the City to maintain the Airport in perpetuity. See Cal.A.G.Opinion No. CV 74-317.
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The controversy escalated when the aviation community and the federal government filed suit challenging the
night curfew, touch-and-go ban, stop-and go ban, low approach ban, prohibition against helicopter flight
training and noise limits which the Council had adopted to protect Airport neighbors. All of the regulations
were upheld, except for the jet ban, which was overturned on constitutional grounds because jets are not
necessarily noisier than propeller aircraft. Santa Monica Airport Assoc. v. City, 481 F.Supp. 927 (C.D. Cal.
1979, affirmed 659 F.2d 100 (1981). After that, another noise limit was adopted, and it was invalidated as a
"disguised jet ban" in litigation instituted by the National Business Aircraft Association ("NBAA") and joined by
the federal government. The City Council then adopted a resolution declaring its intent to close the Airport
when legally possible; and also adopted a new Airport Master Plan. These actions spawned a new round of
legal complaints.
In 1980, the City conducted (another) economic analysis and determined that more revenue could be
generated if the Airport were closed and converted to commercial use. When the City notified tenants that
their tenancies would terminate in a year, an Airport business operator sued the City claiming that the City's
regulations had unlawfully damaged his business. And, in 1981, the City Council adopted Resolution No.
6296 to close the Airport when legally possible.
Ultimately, the post-war controversies about the City's authority to regulate and close the Airport, the Airport's
operation, and the Airport's future were (temporarily) resolved through adoption of the 1984 Settlement
Agreement. It obligates the City to operate the Airport on specified terms until July 1, 2015. The Agreement
does not obligate the City to operate the Airport after that date.
The Grant Agreements and Leases
In the half century after World War II, the City also made grant agreements with the federal government.
Pursuant to these agreements the City received federal funding for Airport improvements in return for
agreeing to operate the Airport according to federal conditions for the life of the improvements funded with
the grants, but no more than twenty years. The last grant was accepted in 1994. In 2003, additional funds
were added to that grant. The funds were used, at least in part, to pay for a blast wall at the eastern end of
the runway, which would help shield Airport neighbors to the east from Aircraft emissions.
Additionally, the City entered into numerous leases of parcels on the Airport, some of which are on land
designated for aviation use and some of which are not. The aviation leases provide for the services that are
required pursuant to the 1984 Agreement. The non-aviation leases provide revenues that are used to help
support the Airport.
On Dec 5, 2000, Council approved Leasing Guidelines for the Non-Aviation Property Leasing at the Airport.
The guidelines outline policies and procedures for leasing property at the Airport which align with the City’s
stated objectives for the leasing program. These guidelines include the following:
·
Maintain the compatibility of non-aviation airport property use with Santa Monica Airport operations
http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A.htm
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and the adjacent residential community;
· Assist Santa Monica Airport in meeting its fiscal obligations in a self-sufficient manner;
· Provide a safe harbor for the local arts community; and
·

Assure access to and use of public properties by the general public for the preferred uses through a
leasing program that promotes orderly and periodic changes in tenancy.

Recent Conflicts
In recent years, the controversy temporarily quelled by the 1984 Agreement has re-ignited. The April 30,
2013 staff report and attachments provide details.
Basically, Airport neighbors, aviation community
members and the federal government have all (repeatedly) instituted legal proceedings against the City.
Airport neighbors' suits have claimed that the Airport's adverse impacts deprive them of use of their property
and damage their health. Members of the aviation community have challenged City restrictions and
requirements as violating federal law and contractual rights. And, perhaps most notably, the FAA instituted a
Part 16 administrative proceeding against the City in response to the Airport Commission's mere
recommendation that the Council approve an Aircraft Conformance program. It would have conformed
Airport usage to the Airport's runway facilities, particularly its relatively short runway which ends in
exceptionally close proximity to homes and businesses. That eight year dispute is described in detail in last
year's staff report.
During its course, the City explored all possibilities for reaching compromise and a voluntary resolution with
the FAA. This effort included years of discussions, a formal settlement procedure, and Congressional
intervention. Ultimately, after all efforts at compromise failed, the Council adopted an ordinance prohibiting
Airport usage by larger and faster (Category C&D) aircraft. Council based the ordinance on extensive
findings including findings relating to the proximity of homes to the runway ends, the absence of any runway
safety areas, the runways relatively short length, and the Airport's Layout Plan designation of B-1 (which
means it is suitable for use by generally smaller, slower A & B aircraft). The FAA sought and obtained a
federal court injunction against implementation of the ordinance, and the case proceeded administratively
and in court. Ultimately, the second federal appellate court to consider the dispute upheld an FAA decision
striking down the ordinance. The court based its decision on the narrow ground that the FAA did not act
arbitrarily or capriciously in concluding that the ordinance violated the grand condition prohibiting unjust
economic discrimination. The court declined to address arguments relating to the Instrument of Transfer and
the 1984 Agreement. City of Santa Monica v. Federal Aviation Administration 631 F.3d 550, 559 (D.C. Cir.
2011)
In a 2008 decision issued in the course of that dispute, the FAA claimed, for the first time, that the City is
obligated by the federal Surplus Property Act and the 1948 Instrument of Transfer to operate the Airport in
perpetuity (forever) or ownership of the Airport would revert to the FAA. This assertion was made, and has
been reaffirmed, despite the facts that the FAA has never had an ownership interest in the Airport land and
has previously expressly recognized that the City would control use of the Airport land after the expiration of
the 1984 Agreement. For instance, in the FAA Director's determination issued in 1998, the Director said: "
http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A.htm
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[The 1984 agreement] makes clear that the City is obligated to operate the Airport only for the duration of the
Agreement ! To the extent that Complainants... seek to prevent the future closure of the Airport or require
the City to operate the Airport beyond July 1, 2015, that is a local land use matter. " (Emphasis added.)
In addition to the conflict with the FAA, in the last 15 years, proceedings against the City have also been
instituted by the aviation industry and Airport neighbors. While the runway safety dispute was ongoing, an
industry organization filed a Part 16 complaint to challenge the landing fee structure. The FAA issued an
initial decision against the City, and the complaint was ultimately resolved through adoption of a different fee
program. Also, neighbors living to the east of the Airport filed suits claiming that jet blast was interfering with
their use of their property and damaging their health. A western neighbor also sued the City after an aircraft
owned by a flight school and operated by a trainee crashed into her garage. That litigation is still pending.
And, the City anticipates a lawsuit about last fall's fatal jet crash.
The FAA has not been a party to any neighbors' suits against the City. It is shielded by sovereign immunity
and therefore cannot be held legally responsible for injury caused by Airport operations.
In addition to actual litigation, the City has received many threats and informal demands relating to adverse
Airport impacts. Recently, most have focused potential adverse impacts on air quality. Studies undertaken
by researchers at UCLA were presented to the City along with demands that the City take action to control
aircraft emissions in order to protect neighbors' health.
The City Begins Planning the Airport's Future
After the litigation about runway safety and the C&D ban ended, the City shifted its focus to the Airport's
future, undertaking a comprehensive community process to identify and assess any and all options for the
Airport's future, including those between the extremes of maintaining the status quo, which residents and
neighbors argued was untenable, and closing the Airport, which would entail a long and costly legal battle of
uncertain outcome.
The three phases of that visioning process are described in detail in the April 30th staff report. It was one of
the most expansive and inclusive public processes ever undertaken by the City. It provided a substantial
body of information about the benefits and burdens of the Airport and the possibilities for enhancing its
contribution to the community. However, the vast majority of participants strongly favored either closing all or
part of the Airport, particularly if adverse impacts of noise, air pollution and perceived safety risks could not
somehow be substantially mitigated. Moreover, there was a strong sentiment that the City should stop
subsidizing the Airport from the General Fund.
Presented with the results of the Visioning Process, the Council concluded that, when the City's contractual
obligations expired, the Airport should be completely or partially closed if adverse impacts could not
otherwise be reduced and that the Airport must immediately become self-sustaining.
http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A.htm
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Accordingly, on April 30, 2013, Council directed staff to:
1. Revise the landing fee program to make fees applicable to all aircraft and make the Airport selfsustaining;
2. Approve the development of a pilot program for retrofitting aircraft used in flight training with mufflers
or other sound mitigation equipment;
3.

Continue to identify and analyze the possibilities for current and future actions to reduce Airport
impacts;

4. Further assess the potential risks and benefits of closing or attempting to close all or a portion of the
Airport; and
5. Provide an assessment of both risks and benefits so that Council can determine whether the City
should, after the expiration of its current obligations, implement additional changes that will reduce
adverse Airport impacts and enhance the Airport's benefit to the community or whether the City
should undertake closure of all or part of the Airport.
Airport Operations Since the Last Public Hearing
In the time since the last hearing, staff has continued to monitor Airport operations. In 2013, aircraft
operations continued to decline. There were a total of 95,152 operations, a 7% decline from the previous
year. The most significant change was the decline in local operations, most of which are patterned
operations associated with flight training. That category of operations declined by 15%.
Last year's decline continues a ten-year trend, which is depicted on the charts below. Overall operations
declined. Propeller aircraft operations declined by 10%, and helicopter operations declined by 21%.
However, jet aircraft operations increased by 15% above the previous year. Data for the charts and graphs
was collected from the Air Traffic Control Tower, the City's landing fee equipment, and the Airport's Noise
Management System.
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Staff's Work
Since April 30, 2013, staff has fulfilled the Council directives. Staff implemented a new landing fee,
established a pilot program to retrofit flight school aircraft with mufflers or other sound mitigation equipment,
and continued to explore all possible means of reducing adverse Airport impacts. Staff also engaged with
FAA senior staff in Washington on mitigating Airport impacts; met with regional FAA personnel regarding the
implementation and possible impact of the FAA’s Los Angeles Metroplex study; monitored new developments
in sustainable aviation technology; reviewed recent environmental airport pollution studies; undertook an
audit of Airport leases; formulated proposed revisions to current leasing guidelines; and, handled a very
http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A.htm
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large volume of legal work, including litigation.
Landing Fees
Staff implemented the revised landing fees on August 1, 2013. Initially, staff forecast annual revenues of
$1,602,201 from the revised fee. Staff's revised projection, based upon six months of receipts, is $1,102,998
in FY 2013-14. This is less than projected due to several factors, including that the new landing fee did not
become effective until August 2013 (one month into the fiscal year) and that revenues from the landing fees
are not fully realized until 90 days after the implementation of the new fee. Graph 1. below depicts the total
landing fee revenues for the past two fiscal years compared to the estimated revenues for FY 2013-14.

Graph 1.

Graph 2. depicts the year-to-date actual Landing Fee revenues by month from July 2013 to January 2014,
and the estimated Landing Fee revenues by month from March to June 30, 2014.
Graph 2.
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Although revenues from landing fees are less than projected this fiscal year, the budget was adjusted
accordingly; and the Airport’s enterprise fund will not require any additional subsidies from the General Fund
in FY 2013-14. Additionally, the increased Landing Fee revenues allowed the Airport Fund to cover the
interest on the $13.6 million existing loan balance this fiscal year.
Aircraft Retrofitting Program and Noise Complaints
On September 24, 2013, Council approved implementation of a pilot program for retrofitting aircraft used in
flight training with mufflers or other sound mitigation equipment. Staff identified several technologies that
reduce noise from piston-powered aircraft, such as enhanced muffler systems, propeller designs, and
devices that reduce propeller revolutions per minute (RPM). Staff set aside $200,000 for FY 2013-15 to
equip flight school aircraft with devices to reduce their overall noise impact. Any proposed equipment must
be accompanied by documentation of FAA certification and proof that the device can reduce the noise
signature of the aircraft on a normal departure profile.
The pilot program criteria require that all noise mitigation equipment be approved by the Airport Director prior
to reimbursement. Staff developed procedures and an application form for the program, and notified resident
flight schools of the program; but to date, no applications have been submitted. However, noise complaints
diminished during the last year, and anecdotal evidence indicates that many Airport neighbors perceive a
reduction in noise.
Management of Airport Property and Leases
The Airport aviation and non-aviation leases will all expire on or before June 30, 2015. In preparation for the
expiration of leases, Airport and Economic Development staff engaged a qualified appraiser to prepare a
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comprehensive appraisal of all properties at the Airport. The last such appraisal was done in December 2010,
but it did not include the aviation properties that will be reverting back to the City in 2015. The new appraisal
will determine both the fair market rate for aviation leases, and the market rate for non-aviation leases. The
purpose of the appraisal is to establish future lease rates. The appraisal is expected to be completed by the
end of the fiscal year.
Staff has also begun an audit of the Airport leases. Staff from the Public Works, Housing and Economic
Development, and Finance Departments collaboratively engaged qualified auditors to conduct independent
financial audits and/or lease compliance audits for nine tenants at Santa Monica Airport. The audits will
ensure that the tenants have met their obligations under their lease agreements. These audits are expected
to be completed by the end of this fiscal year.
Environmental Work
Staff has also continued to identify and report on current and prospective environmental advances in aviation
sustainability. In July 2013, Sierra Research conducted an independent study at the Airport, fully funded by
the Airport Cooperative Research Program of the Transportation Research Board. The goal of this study was
to refine the methodology used to estimate lead exhaust emissions from piston-engine aircraft. Santa
Monica's Airport was one of three airports selected for the study. A draft of the study is expected in the
summer of 2015.
In June 2013, LAX published the third and final phase of the LAX Air Quality and Source Apportionment
Study (AQSAS), an air quality source apportionment study to evaluate the contribution of on-airport aircraft
emissions to off-airport pollutant concentrations. The study, the first apportionment study of its kind at an
airport, was conducted by internationally recognized team of independent experts in the field of air quality
and source apportionment. Their work produced new information that will support research by the scientific
community. Key findings include that: all major pollutants were below National Ambient Air Quality Standards
& California Ambient Air Quality Standards; air toxics are comparable or lower than elsewhere in the South
Coast Air Basin; air pollutant concentrations show sharp decreases as distance from the source of emissions
increases; and main sources of oxides of nitrogen, carbon monoxide, and black carbon in the study area
were local traffic on or near the I-10 and I-405 freeways. Finally, the study found that 90% of the ambient
particulate matter in the study area is from non-airport related sources and regional background including
secondary aerosols. A supplementary study on ultra-fine particulates concluded that larger particles
indicated an association with vehicle emissions and smaller particles indicated an association with jet
exhaust and possibly secondary particles. Currently there are no regulatory standards for ultra-fine
particulates.
On December 3, 2013, Shell Aviation, a subsidiary of the multinational oil giant Royal Dutch Shell,
announced that a 10-year effort in the laboratory had produced a lead-free fuel replacement for 100LL
aviation fuel that could power any aircraft in the piston fleet. Shell is the first major oil company to announce
an unleaded avgas formulation. The FAA has a goal of deploying a lead-free piston aviation fuel by 2018.
The Shell fuel will be submitted for approval from the FAA and other agencies with the hope that introduction
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to the market will occur before 2018.
In January 2013, the Boeing Company announced new research showing that "green diesel" (a fuel blend
made from oils and fats) can be used to fuel jet aircraft. Boeing is seeking regulatory approval this year for
aircraft use. Green diesel is a renewable source of energy and its wholesale price is competitive with
petroleum fuels. At present, green diesel plant capacity cannot meet the estimated demand of the aviation
industry, but with approval, market conditions could increase production.
Staff will continue to monitor and report on the technological advances and regulatory approval of these types
of fuels and incorporate their use in future leasing guidelines upon approval and availability of such fuels.

Staff's Contacts with the FAA
Following the Council's direction of April 30th, senior staff met with FAA personnel in Washington. As in the
past, they were willing to meet and consider the City's views. But, they made clear that the Agency would not
agree to the imposition of legal restrictions on operations. The FAA representatives made only general
suggestions, including that the Agency favors voluntary agreements, such as lease terms, rather than local
regulations. They also suggested that the City look to approaches and solutions that have been implemented
elsewhere.
Staff also worked with local FAA personnel. On January 16, 2014, staff received notification from the FAA
that it will prepare an Environmental Assessment of the potential environmental impacts of the FAA’s
implementation of its program to optimize airspace usage in the Southern California Metroplex, which is a
geographic area covering multiple airports serving major metropolitan areas from Santa Barbara to San
Diego. The letter stipulates that the goal of the Metroplex is to improve efficiency of the airspace by
optimizing aircraft arrival and departure procedures at a number of Southern California airports, including
Santa Monica Airport.
According to the letter, the FAA has initiated preparation of the assessment and intends to issue draft results
in 2015. The letter also states that public participation in the form of workshops will be a part of the process.
The workshops will give the public the opportunity to learn about the project and to submit comments and
concerns.
Staff met with representatives of the FAA in early February to discuss the timeline for the Environmental
Assessment and obtain further information on the public workshops. In addition, staff reiterated the City’s
opposition to any modifications that would change headings on takeoff from the current heading, by which
aircraft fly directly to the coast, rather than over Santa Monica's hills and more residences.
Input Received from the Airport Commission, Airport Neighbors, and Aviation Community
Since the last public hearing last April, the Airport Commission, City residents, Airport neighbors and
members of the aviation community have continued to express their views about the Airport's operations and
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its future, both publicly and to City staff. They have provided a wide range of suggestions.
The suggestions include the adoption of City regulations, including a few that have been successfully
implemented elsewhere. For instance, the Commission and members of the pubic have suggested adoption
of regulations or conditions limiting operations, Flight Operations Reduction Rules, similar to one adopted in
New York. They have also suggested requiring a flight operations permit. Other suggestions have included
utilizing existing federal procedures. For example, the City could initiate a Part 155 proceeding (by which the
federal government could be asked to excuse the City from any obligations). Or, the City could design and
submit for approval a new Airport Layout Plan that would shorten the runway on the western end by
excluding the Western Parcel, which is not covered by the Instrument of Transfer.
The Commission and members of the public have also suggested that regulatory measures and procedures
should be avoided (because of legal risks) and that adverse impacts should be reduced through leasing
policies that would curtail aviation services and thereby enhance the compatibility of business operations with
the surrounding residential neighborhoods. Suggestions in this category include, but are not limited to
prohibiting lessees from operating flight schools and selling aircraft fuel.
Other community members' suggestions address the broader land use question of the Airport's future. Many
urge that the City should close all or part of the Airport when the grants obligations, 1984 Agreement and
current leases expire. Many of those who favor partial or total closure propose rededicating the land to park
use.
Most recently, the Airport Commission voted to recommend: (1) halting the sale of aviation fuel; (2) restricting
the rental of airport property to uses compatible with surrounding zoning (specifically, art studios and light
manufacturing); and (3) raising rents to market rate.
The aviation community has provided much less input; however staff has received some comments and
complaints. Most notably, the representative of a national aviation group has urged that the Airport is an
asset, for the entire community. And he claims that most City residents do not oppose the continuation of
Airport operations, and that the Council should act in the best interest of the entire community and not just
Airport neighbors. The same representative and others have expressed the concern that the Airport
Commission is biased. Most members own property near the Airport. The City Attorney's Office has
provided written information about the application of state law on conflicts of interest to this situation.
The City's Suit to Assert Its Rights As Property Owner
By early fall of 2013, senior staff's discussions with FAA personnel in Washington had yielded no significant
results and public dissatisfaction and concern about Airport impacts continued to mount. The Airport leases,
1994 grant obligations and 1984 Agreement were approaching expiration, and the public portion of the
visioning process was complete. And, the Council had previously committed to move forward with planning
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the Airport's future in March or April of 2014. Then, a private jet veered off the runway and crashed into a
hangar located close to Sunset Park homes, and burst into flames, killing the pilot and all three passengers.
This tragic accident intensified ongoing public demands for City action.
Council responded to these circumstances by discussing the City's litigation options in closed session and
concluding that the City should file suit to clarify its rights to control the future use of its Airport land. As
permitted by the Brown Act, Council did not publicly discuss filing suit because of the concern that the FAA
would initiate a Part 16 proceeding. This concern arose based partly on past experience. In 2003, the FAA
had initiated a Part 16 proceeding in response to the Airport Commission's recommendation that Council
adopt the Aircraft Conformance Program. The proceeding was initiated prior to any Council action on the
matter.
At Council's direction, the City Attorney's Office sought proposals from several large and well-reputed
litigation firms, conducted two rounds of interviews, and ultimately recommended hiring Morrison & Forrester
based upon its experience, expertise and competitive pricing. Working with the City Attorney's Office,
Morrison & Forrester drafted a complaint that seeks to establish Santa Monica's rights to determine the future
of the Airport. The specific causes of action were formulated partly to resolve the basic issue of land use
control and also avoid a claim of Agency jurisdiction. They include a cause of action to quiet the City's title to
the Airport land and also several constitutional claims relating to the federal government's attempt to assert
permanent control over the City's land. The City filed suit in federal district court on October 31, 2013; and
the case was assigned to Judge John F. Walter.
The FAA responded to the City's complaint by moving to dismiss it. As to the Quiet Title cause of action, the
federal government argued that the City had known of the federal property interest in the land since the
execution of the Instrument of Transfer in 1948, and the twelve year statute of limitation started then and
therefore barred the claim. In support of this argument, the federal government relied on the language of the
Instrument of Transfer and the opinion issued by the Santa Monica City Attorney in 1962. The City argued
that the federal government, as a mere lessee, could not have acquired an interest in title or perpetual control
of the land. The City also relied on various, prior FAA acknowledgements that the City's obligations to
operate the Airport would expire in 2015 with the expiration of the 1984 Agreement.
Judge Walter granted the motion in its entirety without reaching the merits of the claims. He did not decide
whether the federal government has any remaining interest in the Airport land. The Quiet Title claim was
dismissed with prejudice. So, it cannot be renewed in the trial court and can only be appealed. However, the
City's constitutional claims were dismissed without prejudice on the ground that they were not yet ripe for
adjudication because the Council had not yet decided what to do with the Airport. And, the Fifth Amendment
takings claim was dismissed based on Judge Walter's conclusion that it can only be heard by the federal
Court of Claims in Washington, D.C.
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The City has until April 14, 2014 to file the appeal, and the Council has not yet decided whether to file.
Discussion
As the background section demonstrates, the Airport's history since the end of World War II is rife with
conflict between airport neighbors, the City, the federal government and the aviation community. That
conflict extends into the present and dominates the City's attempts to plan the Airport's future. And, although
much time and energy have been expended in the last year by staff and the community, the basic outlines of
the Airport controversy have not changed. As has been made abundantly clear in various contexts, including
the Visioning Process and at myriad public hearings, many Santa Monica residents living in Sunset Park and
Ocean Park strongly favor ultimate closure of all or part of the Airport in order to eliminate or reduce the
adverse impacts on their health, safety and welfare that result from air pollution, noise, and the risk of
accidents. Los Angeles neighbors and their representatives concur. City residents living further from the
Airport have not been much engaged in the controversy about the Airport's future, perhaps because it does
not significantly impact their daily lives. The aviation community continues to argue for maintenance of the
status quo and will fight to preserve it. And, most important, the FAA will almost certainly continue to fight to
preserve the Airport.
Closure – A Future Possibility Requiring More Litigation
For years, community members have assumed that the City could close the Airport after the 1984 Agreement
expires June 30, 2015. However, the FAA contends that the City cannot close the Airport when the 1984
Agreement expires because the City will remain obligated to operate the Airport by both the last grant that the
City accepted for Airport improvements in 1994 and by the Instrument of Transfer. As to the grant, the FAA
contends that it obligates the City until 2023, while the City contends that the last grant was made on June 6,
1994 and expires on June 5th of this year. The federal government's claim that the obligation extends until
2023 is based upon the fact that the grant was augmented in 2003 to fully fund the blast wall. And, even if
the City were not obligated until 2023 by the grants, the federal government contends the 1948 Instrument of
Transfer obligates the City to operate the Airport in perpetuity.
It appears virtually certain that the disputes about the duration of the grant conditions and the impact of the
Instrument of Transfer will continue and will ultimately require judicial resolution. And, that resolution is
uncertain. Indeed, the City's recent experience in court demonstrates, yet again, that litigation outcomes are
always difficult to predict.
But, three things are certain. First, the City must keep the Airport open for the time being. As of the date of
this report, the 1994 grant conditions, which run for twenty years, have certainly not expired, and the 1984
Settlement Agreement will not expire until July 1, 2015. So, whether or not the City can close all or part of
the Airport in 2015 or in 2023, or ever, the City certainly cannot close the Airport now.
Second, definitive City action to close all or part of the Airport will very likely result in the FAA and likely also
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the aviation community instituting legal proceedings. The exact nature of their actions cannot be predicted
with certainty and would likely depend on exactly what action the City took. For instance, if the City were to
declare its intention to close the Airport in 2015, when the 1984 Agreement expires, the FAA might institute a
Part 16 administrative proceeding – just as it did in 2003 when the Airport Commission decided to
recommend the Aircraft Conformance Program to the City Council. Likely, the agency would claim that,
whatever its ultimate rights, the City is obligated by the last grant agreement to continue to operate the
Airport until 2023. At some point, the agency would also likely reassert its argument that the Instrument of
Transfer obligates the City to operate the Airport in perpetuity.
Third, even under the best scenario for proponents of closure, the process will take years because the legal
disputes, are not susceptible to speedy, final judicial resolution. The issue of when the grant obligations
expire will, in itself, take years to resolve. The FAA will likely assert administrative jurisdiction, and the
Agency would take at least a year or two to conclude its three stage quasi-judicial administrative process.
Once that concludes, review by a federal circuit court would also take a year or two. Even if the FAA does
not have primary jurisdiction, the case would begin in a federal district court; and the total time necessary to
achieve final resolution in the appellate system would still be several years.
If the FAA were to prevail on a claim that the grant agreements do not expire until 2023, the Airport could not
be closed for almost ten more years – longer if the issues relating to the Instrument of Transfer are not
resolved prior to 2023. And, if the FAA ultimately prevails in its argument that the Instrument of Transfer
requires the City to operate the Airport in perpetuity, the City will not be able to unilaterally close the Airport.
Moreover, environmental review of the "project" of closure would probably be required by state law. Such
review is also time consuming. And, of course, planning for the reuse of all or a major portion of the Airport
would be an enormous and extremely time consuming process. Past experiences suggest that the City's
planning process would take at least five years even without hurdles created by federal law. And, once that
was complete, additional environmental review of any new project would be required.
Thus, for better and for worse, there is time to elucidate possible ultimate goals, select among them, and
identify intermediate steps and long-term measures that will move the City towards the future use or uses of
the Airport land. Overall, because of the inevitability of litigation, its uncertainties, and its costs, staff
recommends that the City Council approach the issue of closure systematically by identifying, studying,
planning and beginning to prepare for all contingencies.

Complete vs. Partial Closure
A principle issue for Council and the community to consider is whether to strive to close all or part of the
Airport. In past years, many simply called for closure of the entire Airport. And, closing the entire Airport,
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would afford unprecedented planning and land use opportunities. However, with growing awareness of the
Airport's history, particularly the wartime acquisitions and transfer, many have expressed interest in closing
the land that is commonly referred to as the "Western Parcel."
A Council decision to try to close the entire Airport or the Western Parcel would likely provoke a complaint by
the FAA and the aviation community. However, the legal battle over a closure of the Western parcel could be
somewhat less legally complex because the Western Parcel was not transferred via the Instrument of
Transfer and therefore is apparently not subject to the reversion clause in that document.
The total land area of the Western Parcel is about 35 acres. As the following diagram illustrates, removal of
the Western Parcel from airport use would significantly reduce the size of the Airport.

Advocates of closing the Western parcel and continuing to operate a much smaller and different airport note
several possible benefits of this potential approach.
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Adverse impacts on Airport neighbors would likely be reduced because the shorter runway would
impact Airport usage.
Shortening the runway would create a buffer between the runway end and the residential
neighborhood.
The continued existence of an Airport, albeit much smaller, would continue to afford opportunities for
the aviation community and would honor the Airport's history.
The smaller Airport would constitute a relatively low density land use.
Maintaining a smaller Airport could continue to avert the possibility of commercial aircraft, inbound to
LAX from the north being routed lower over Santa Monica.
This approach should nullify the legal argument that the Instrument of Transfer requires the City to
operate the Airport in perpetuity because the Western Parcel is not covered by the Instrument of
Transfer. (However, the FAA takes the position that if any part of an Airport is federally obligated, the
obligations extend to the entire airport.
If the Council is interested in exploring the option of partial closure, it may be helpful to prepare at least a
preliminary, conceptual layout plan for a future Airport configuration on the land covered by the Instrument of
Transfer.
Long-Term and Short-term Re-use of the Airport Land
If the City Council opts to identify potential reuses of all or part of the Airport land, the array of theoretical
possibilities is staggering; and many City residents have begun working on at least one possibility for reuse: a
large regional park. The group points out that the City is "underparked" by national standards and that the
proposed park could connect Clover Park with Airport Park. And, the group has prepared a schematic
showing a conceptual park layout.
Of course, the building and maintenance costs of creating and maintaining such a park would be significant
and staff has concerns about funding such a regional amenity. The residents' group airport2park argues that
such a park might be funded through a combination of bond funding, charitable donations and state/regional
funding, and lease revenues from commercial leases from businesses on the north side of the current
Airport. However, it is too early to ascertain whether such funding would actually be available.
Others have suggested using the land for a combination of purposes including both residential and
commercial with emphasis on affordable housing. Many have insisted upon the preservation of the
educational and creative uses that are already on site. And, a number of public preferences and potential
uses were identified in the Airport Visioning Process. These included constructing bike paths and other
recreational amenities, establishing a Creative Innovation District, developing architectural standards for new
construction that would maintain the Airport's historical quality and low density, and making adaptive reuse of
existing structures, among many others.
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Interim Measures
Such possible alternative uses that might be made following a closure or partial closure are, at best, far
ahead, beyond the inevitable litigation about City authority. Meanwhile, the City can move forward with
studying these possibilities, taking preliminary steps toward them and continuing to act to reduce adverse
airport impacts. Some of the steps to consider and begin implementing now include:
Zoning Airport Land: Proponents of closure have argued that the Airport land, which is presently not zoned,
should be assigned a zoning designation or designations compatible with surrounding uses and that, at least
while the Airport is in operation, no leasehold rights should be conferred upon lessees whose operations are
inconsistent with the zoning designation(s).
Planning to Clean Up and Halt Environmental Damage: Reuse of the Airport land could require significant
environmental clean-up. The Airport was a huge manufacturing site for decades. And, fuel has been stored
in underground tanks on the Airport for more than fifty years. Consequently, staff recommends assessing the
environmental status of the Airport and identifying future options for preventing adverse environmental
impacts. One such option would be curtailing or eliminating fuel sales by lessees after July 1, 2015 through
lease provisions. For instance, perhaps leases could specify that only jet and unleaded fuels could be sold
by lessees. Or, perhaps only the City should sell fuel. These approaches could minimize future adverse
environmental impacts, but, they require further evaluation.
Adopting and Implementing Leasing Policies That Protect Neighbors from Incompatible Uses, Safeguard the
City's General Fund, and Preserve Future Options: Present leasing policy requires that leasehold activities
be compatible with surrounding uses. Staff recommends fully implementing this policy when the current
leases all expire next year. This would mean that either flight school operations would change significantly or
there would be no leases to flight schools after the 1984 Agreement expires. Experience has shown that the
low-altitude, patterned operations typical of flight training have very significant and detrimental noise impacts
on residential neighborhoods near the Airport. Moreover, while they afford a valued amenity for a few, flight
schools do not significantly benefit the community as a whole or the Los Angeles neighborhoods to the south
of the Airport. The simplest solution would appear to be eliminating flight schools through leasing policy.
But, there may be other solutions. For instance perhaps, flight school leases could require the use of Light
Sport Aircraft. They are very quiet and use unleaded fuel.
Whatever the Airport's future, it is a City asset used by members of the public. As such, it must be properly
maintained in order to help protect the safety of Airport users and neighbors. And, it should be selfsustaining so that it is not dependent on the General Fund, which must be used to support core public
services. However, historically, the Airport's operation and maintenance have been subsidized by the
General Fund. Indeed, as of June 30, 2013, the Airport has a debt obligation to the General Fund of $13.6
million. However, with the new landing fee program and current lease revenues, it is anticipated that the
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Airport can cover its operating expenses, maintenance costs, and interest on debt obligations.
At present, lease revenue accounts for 63% of total Airport revenues. Current uses of the non-aviation Airport
property are diverse, and range from a museum, technical offices, artist day studios, educational facilities,
contractor facilities, architectural offices, law offices, film related businesses, and general office space.
Aviation use leases include flight schools, aviation service providers, hangars, and Fixed Based Operators.
All Airport leases expire on or before June 30, 2015 with the exception of the Santa Monica Art Studios lease,
which expires on June 30, 2014, and the very long term lease to Santa Monica College. Given that it will
likely take years to close or partially close the Airport, staff strongly recommends that lease revenues be
maintained to promote the Airport's ongoing self-sufficiency, avoid future subsidies from the General Fund,
and begin repayment of the principle on the General Fund loan to the Airport Fund. To maintain lease
revenues, preserve uses that do not adversely impact the neighborhoods, and maintain future options for use
of the property, staff recommends re-negotiating the current leases as follows: (1)Non-aviation use space
would be leased for up to a five-year term with five 1-year options to renew, exercised at the City’s sole
discretion; and (2) Aviation-use space would be leased for up to a one-year term with two 1-year options to
renew, exercised at the City’s sole discretion.
Representatives of Volkswagen/Audi, The Museum of Flying, Typhoon Restaurant, and the Barker Hangar
approached staff requesting extensions of their current leases. They have requested lease extensions to
ensure the business security required to reasonably conduct and plan for their commercial and community
operations. Renegotiating a five-year lease with five one-year options for up to a total of 10 years would
assist the Airport to maintain the revenues required to meet a large portion of its fiscal obligations, and allow
for the businesses to maintain their location and preserve their stability, while the City plans for the Airport's
future.
Some of the Airport’s current fixed based operators that are master lease holders (i.e. Atlantic Aviation) have
a mix of subtenants which include both aviation and non-aviation use businesses. In instances such as this,
non-aviation portions would follow the leasing guidelines for a non-aviation use (five years with five 1-year
options to renew), and aviation leaseholds would follow the leasing guidelines for aviation uses (one year
with two 1-year options to renew). Master tenants with both aviation and non-aviation uses as sub-tenants
would have two types of leases with the City.
The leases with Atlantic Aviation and Gunnel Properties constitute an agreement to improve the parcels
through the construction of hangars and office space on their respective leaseholds. After July 1, 2015 these
properties and all improvements revert back to the City. The City will then be able to lease the properties at a
significantly higher rate, charging market rates for the buildings and the land.
Alternatives
Making the Airport Unusable
In support of this proposal, some community members point to Chicago's closure of Meigs Field, in which the
mayor ordered bulldozing of the runway in the night. Some suggest that the FAA has no significant legal
authority to control or punish such an action. This proposal and assessment are unrealistic. The
circumstances in Chicago were quite different. Among other things, the FAA did not formally oppose the
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closure, and the City of Chicago did not own the airport. As to the FAA's authority, it is a virtual certainty that
if the City were, for instance, to create a physical barrier to runway use, the FAA would seek an injunction
requiring the City to maintain the status quo until the legal issues could be finally decided, which would take
years. Meanwhile, assuming the FAA succeeded, the City would be liable for any accidents caused by
shortcomings in maintenance of the Airport; and the federal government would not.
Regulating to Eliminate or Reduce Adverse Impacts
Some Airport neighbors have urged that, once the 1984 Agreement expires, the City should simply adopt
regulations limiting aircraft operations. In support of this proposal, Airport neighbors cite the few cases in
which local restrictions on operations have been upheld.
The most frequently cited case is National Helicopter Corp. v. City of New York, 137 F.3d 81 (2nd Cir. 1998).
Plaintiff in that case was the long-time, fixed-base operator of the East 34th St Heliport, one of four serving
Manhattan. After many disputes between the city and National Helicopter, the city adopted a resolution
requiring a special operations permit and issued a permit with numerous restrictions aimed at reducing
noise. The restrictions included a 47% overall reduction in operations, limits on operating hours, limits on
permissible flight paths of sightseeing helicopters, and a prohibition on one type of helicopter. National filed
suit, challenging the constitutionality of the restrictions. It claimed, among other things that the restrictions
were preempted by federal aviation law. The federal trial court upheld the weekday and weekend curfews
but struck down the conditions that would eventually eliminate weekend operations and the conditions that
required a 47% reduction in operations preempted by federal law. The Court of Appeals for the Second
Circuit explained that, as airport proprietor, the city could promulgate reasonable, non-arbitrary and nondiscriminatory regulations of noise and other environmental concerns at the local level. On that basis and
based on the City's police powers, the appellate court affirmed most of the trial court's decision to uphold the
curfews but reversed the decision to strike down the ultimate weekend ban and the 47% reduction. The
appellate court explained that these were also reasonable noise regulations. Thus, only the prohibition
against one type of helicopter and the route restrictions were preempted.
Staff agrees that National Helicopter may provide useful guidance for City action at some point in the future.
However, staff notes that the FAA was not a party to the case, and the FAA's authority to make
determinations about compliance with grant conditions was not a factor. If the City were to decide to use
New York's actions in National Helicopter as a guide and attempted, for instance, to attempt to impose
reductions in operations, it appears likely that the FAA would challenge those restrictions in an agency
proceeding as violating the grant conditions, which the FAA claims do not expire until 2023.
National Helicopter is just one example. There are a few other court cases in which cities (including Santa
Monica) successfully exercised their proprietary powers to restrict operations in order to control noise and for
other purposes. However, that has become much more difficult since Congress adopted the Aircraft Noise
and Capacity Act. And, there is uncertainty about the extent of airport owner's proprietary powers. In some
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federal circuits, the appellate courts have indicated that the proprietor's exemption to federal preemption is
limited to regulations that control noise. In other circuits, the federal appellate courts have indicated that
airport proprietors may undertake reasonable and nondiscriminatory regulation of "noise and other
environmental concerns." So, local regulation is challenging in general and much more so while grant
conditions are in effect. Accordingly, staff does not recommend a regulatory approach at this time.
Initiating a Part 155 Application
Some Airport activists have suggested that the City should file an application with the FAA under Part 155 of
the agency's regulations, which provide a means for airport owners to be excused from federal obligations.
Staff recommends against this suggestion because the City's long history of disputes with the federal
government about the Airport shows that the application would be denied. The FAA's firm determination to
keep the Airport open is a matter of record. Proponents have suggested that filing the application and having
it denied would eliminate the standard requirement of exhausting any administrative remedies before going to
court. However, "futility " is a well-recognized exception to the requirement of exhaustion. Nonetheless, this
is an alternative that could warrant further exploration.
Adopting a Resolution Of Intent to Close the Airport on a Date Certain
This option appears to appeal to many community members. It would make the City's intentions absolutely
clear; and it would have the potential advantage of ripening the constitutional claims asserted in the City's
presently pending lawsuit. It would likely also provoke a Part 16 proceeding filed either by an Airport
business operator, an aviation industry group, and/or the FAA itself. Again, the claim would likely be that the
City is obligated by the grant agreements to operate the Airport until 2023 and perhaps also that the City is
obligated by the Instrument of Transfer to operate the Airport in perpetuity. Staff does not recommend this
alternative at this time. The 1984 Agreement will be in effect for more than a year. And, should
circumstances develop in a way that increases the desirability of this option, it could be pursued relatively
easily at any time.
Next Steps: Once Council gives direction, staff will effectuate the specified leasing policy, assess options for
minimizing adverse Airport impacts in the short term, and begin the preliminary steps toward full or partial
Airport closure. Staff will report back to Council and the public this year.
Financial Impacts & Budget Actions
There is no immediate financial impact or budget action necessary as a result of recommended actions. The
main financial impact of the possibilities discussed in this report is the impact of the leasing policies. Should
Council approve the recommended lease policy changes, staff expects to maintain current revenue levels for
the next few years. As the City strives to transition the Airport to other uses, a revenue stream from the
leases will be needed to protect the General Fund.
Prepared by: Marsha Jones Moutrie, City Attorney
http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A.htm

Page 24 of 27

Santa Monica Airport - City of Santa Monica

3/19/14 9:51 AM

Exhibit 1

Stelios Makrides, Airport Manager
Approved:

Forwarded to Council:

Marsha Moutrie
City Attorney

Rod Gould
City Manager

Approved:

Forwarded to Council:

Martin Pastucha
Director of Public Works

Attachment:

A. Revised Leasing Guidelines
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ATTACHMENT A
REVISED LEASING GUIDELINES
GUIDELINE OBJECTIVES
The purpose of these guidelines is to allow for the Airport Fund to remain viable during the
uncertainty that lies over the future of the Airport and the recent legal process that are not
anticipated to be resolved prior to the current leases expiring. Leases represent the largest
revenue source for the Airport by far, accounting for 63%, of the Airport Division’s total revenue.
Maintaining the Fund’s independence from subsidies from the General Fund necessitates those
Airport properties, especially non-aviation use spaces, to remain an attractive and stable inventory
for businesses requiring space in Santa Monica.
The City has not yet determined what changes can and will be made to Airport property after June
30, 2015. It is important that the Airport has the ability to offer a lease term beyond this date in
order to attract and maintain a good tenant base for non-aviation properties located on Airport
Avenue, Donald Douglas Loop South, and Donald Douglas Loop North. Currently the properties
located on Donald Douglas Loop North are managed by Atlantic Aviation and Gunnell Properties
that were established under a thirty year development agreement where only a land lease rental
rate is paid to the Airport. This development agreement expires on July 1, 2015 and at that time
these properties will revert back to the City. Any new leases for these two properties will follow the
guidelines for aviation and non-aviation areas separately so as to offer the City the most flexibility
during these legal uncertainties.
This report excludes portions of 3400 Airport Avenue as most or all of this building will be operated
by Santa Monica College as of July 1, 2015.
USES
Currently, non-aviation airport properties are used by an eclectic mix of occupants that include: a
museum, technical offices, artist day studios, educational facilities, contractor facilities, architectural
offices, law offices, film related businesses, and general office space. Diversity of tenants will be
maintained based on the following criteria: provide for a historic connection to the property; ability
to pay market rental rates as a means to support Airport fiscal self-sufficiency; purposes which
serve broader community interests and needs as long as they fall within the City’s legal
constraints.

http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A-1.htm
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RENTABLE AREA
Single occupancy and/or master tenant buildings will be leased on the basis of gross building area.
New leases for multi-user buildings will be on the basis of net interior rentable area excluding
building common areas.
TERM OF YEARS
Beginning July 1, 2015 or as vacancies arise either by lease expiration or early termination,
available non-aviation space will be leased for up to a five-year term with five (5) 1-Year options to
be exercised at the City’s own discretion. After five (5) years, tenants who wish to be considered
for lease option extensions would need to contact City staff in writing, no more than six months or
less than 60 days before the lease terminates, to request the one-year lease extension. The City at
its own digression will approve or disapprove the one year extension.
Prospective tenants for leasing of vacant space will be selected from applications received by City
staff. Prospective tenants will be screened for confirmation of use and credit-worthiness. All
existing non-aviation airport tenants that are current in rent payments and not otherwise in default
of their current agreements, and in good standing, will be offered the opportunity to retain use and
occupancy of their currently leased premises for up to a five-year term with the five (5) 1-Year
options. At their option, existing tenants may request shorter lease duration.
Available Aviation-Use space will be leased for up to a one (1) Year with two (2) 1-Year Options;
these options will be solely exercised at the City’s discretion. Tenants who wish to be considered
for lease option extensions would need to contact City staff in writing not more than six months or
less than 60 days before the lease terminates to request the one-year lease extension. The City at
its own digression will approve or disapprove the one year extension.
Prospective tenants for leasing of vacant space will be selected from applications received by City
staff. Prospective tenants will be screened for confirmation of use and credit-worthiness. All
existing aviation airport tenants that are current in rent payments and not otherwise in default of
their current agreements, and in good standing, will be offered the opportunity to retain use and
occupancy of their currently leased premises for up to one-year term with the two (2) 1-Year
options. At their option, existing tenants may request shorter lease duration.
PERIODIC REVIEW OF RENTAL RATES
Fair market rents for individual buildings on non-aviation airport properties and prevailing market
http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A-1.htm
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rents for aviation properties will be appraised in the as-is condition quantified in the spring of 2014
appraisal. Rental rates for new or renewed leases of airport properties will be set, effective July 1,
2014, as follows:
· 2900 Airport Avenue and 3000 Airport Avenue will be dedicated to artist day studios at market
rate and subject to the guidelines of the Santa Monica Airport Artist Space Program
· All leases will be subject to annual CPI adjustment on their anniversary month with a 3%
Minimum and a 6% Maximum
· Airport properties will continue to be appraised for fair market rental rates at five year intervals
· New and renewed tenancies will pay prevailing market rates for the space used Prevailing
market rates are based upon current appraisal rates with CPI adjustments.
FACILITY CONDITION REVIEW
Master tenant leaseholds will be responsible for any and all improvements, including roofs and
exteriors of the facilities. For all other tenancies, airport facilities will be inspected prior to new
leasehold occupancy and refurbished, by the City or tenant, to a decent, safe and sanitary
condition appropriate for use. If tenant makes improvements to the facility as a mutually agreed
upon condition of a lease, the City must first review and approve the proposed design and scope of
work. All necessary building permits must be obtained and the work must be inspected for
compliance with applicable code(s). Appropriate rental credits for the approved work performed will
be negotiated as part of the lease.
TENANCY RELATIONSHIPS
Facilities appropriate and suitable for leasing by the City to a master tenancy basis, in accordance
with agreements prepared by the City, the master tenant will be responsible for any structural
improvements or modifications necessary and will be responsible for all interior and exterior facility
maintenance, repairs and utilities associated with operation of the property. Master tenant activities
must be compatible with airport operations and the adjacent residential neighborhoods. Subletting
of interior space by the master tenants would be permitted.
All other airport facilities appropriate and suitable for leasing by the City to individual occupants will
also be in accordance with agreements prepared by the City with each tenant responsible for
interior maintenance and repair and prorated utility consumption; the City will retain responsibility
for maintenance and repair of roofs, building exteriors, landscaping and common use parking.
Subletting of interior space by the individual tenants would be explicitly prohibited. Artists,
however, may cooperatively share individual Artist Day Studio spaces provided that rents charged
http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A-1.htm
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do not exceed lease rates.
TENANT RECRUITMENT
2900 Airport Avenue and 3000 Airport Avenue are dedicated to artist day studios. Recruitment for
these two facilities will follow the following criteria: Cultural Affairs Division of Community and
Cultural Services Department has defined eligible visual artist criteria, and has provided to the
Airport Division a waiting list of qualified artist-candidates for leasing of individual Artist Day
Studios. The Airport and Cultural Affairs work together to maintain the list and update financial
qualifications. Candidate tenants for available Artist Day Studio space are required to file Program
applications for screening purposes, and qualifying artists are selected only from the screened
waiting list.
All prospective tenants must file a Lease Application. Upon confirmation that the proposed tenancy
is consistent with: Guideline Objectives; verification of references and credit history; and mutual
preliminary concurrence in proposed lease terms and conditions, a lease agreement will be
prepared for review by the City Attorney and execution by the prospective tenant before being
referral to the City Manager for approval. Leases for terms greater than terms specified in the
Guideline Objectives will require Council approval.
The City will neither pay nor receive commissions for leasing of City-owned property. Staff will
cooperate with commercial real estate brokers who are authorized to negotiate leases on behalf of
prospective tenants.
DELEGATION OF AUTHORITY
The City Manager may negotiate and execute leases of City owned non-aviation use property
providing terms of occupancy up to five years with five (5) 1-Year options at the City’s discretion in
accordance with these Leasing Guidelines on the basis of written agreements prepared and
approved as to form by the City Attorney. The City Manager may negotiate and execute leases of
City owned aviation use property providing terms of occupancy up to one year with two (2) 1-Year
options at the City’s discretion in accordance with these Leasing Guidelines on the basis of written
agreements prepared and approved as to form by the City Attorney.

http://www.smgov.net/departments/Council/agendas/2014/20140325/s2014032508-A-1.htm
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CITY OF SANTA MONICA
CITY COUNCIL MINUTES
MARCH 25,2014
A regular meeting of the Santa Monica City Council was called to order by Mayor O'Connor at 5:31 p.m., on
Tuesday, March 25, 2014, at City Council Chambers, 1685 Main Street.
Roll Call:

Present:

Also Present:

Mayor Pam O'Connor
Mayor Pro Tern Terry O'Day (an·ived at 5:37p.m.)
Councilmember Gleam Davis
Councilmember Robert T. Holbrook
Councilmember Kevin McKeown
Councilmember Tony Vazquez (arrived at 5:35p.m.)
Councilmember Ted Winterer
City Manager Rod Gould
City Attorney Marsha Jones Moutrie
City Clerk Sarah P. Gorman

CONVENE/PLEDGE

On order of the Mayor, the City Council convened at 5:31 p.m., with all
members present. Councilmember Davis led the assemblage in the Pledge
of Allegiance.

CLOSED SESSIONS

Members of the public Denise Barton commented on closed sessions.
On order of the Mayor, the City Council recessed at 5:34p.m., to consider
closed sessions and returned at 6:49 p.m., with all members present, to
report the following:
1-A: Conference with Legal Counsel - Anticipated Litigation:
Anticipate significant exposure to litigation pursuant to Govemment
Code Section 54956.9 (d)(2) - 4 cases: 1) Claim of Dunn and
Robhana; 2) NMS Properties 3) 2 cases
The City Attorney advised that Item l-A(1) was heard with no repottable
action taken.
For Item 2, the City Attorney advised that this matter relates to a
modification to the City's current agreement with NMS Properties
regarding development of offsite affordable housing projects. The
modification would authorize NMS to satisfY its affordable housing
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obligation at 1437 5th Street through a project subject to ministerial
administrative approval permit processing. It would replace current
settlement provisions which require the approval of development
agreements for projects at 1650 and 1660 Lincoln Blvd.
Motion by Councilmember McKeown, seconded by Councilmember Davis,
to approve settlement as recommended by the City Attorney. The motion
was approved by the following vote:
The motion was approved by the following vote:
A YES:

Councilmembers Vazquez, Davis, Holbrook, Winterer,
McKeown, Mayor Pro Tern O'Day, Mayor O'Connor
NOES:
None
ABSENT: None
The City Attomey advised that Item 1-A(3) was not heard.
1-B: Conference with Legal Counsel - Existing Litigation Litigation has been initiated formally pursuant to Government Code
Section 54956.9(d)(l): City of Santa Monica v. United States of
America, Federal Aviation Administration and Michael P. Huerta, in
his Official Capacity as Administrator of the FAA, United States
District Court Case Number 2:31-CV 8046 JFW (VBKx)
The City Attorney advised this matter was heard and no repotiable action
was taken.
CONSENT CALENDAR:

All items were considered and approved in one motion unless removed by a
Councilmember for discussion.
Member of the public Jean Boenish commented on various Consent
Calendar items.
Motion by Councilmember Holbrook, seconded by Mayor Pro Tem O'Day,
to approve the Consent Calendar, reading resolutions by title only and
waiving further reading thereof. The motion was approved by the
following vote:
A YES:

Councilmembers Vazquez, Davis, Holbrook, Winterer,
McKeown, Mayor Pro Tern O'Day, Mayor O'Connor
NOES:
None
ABSENT: None
URBAN AREA SECURITY 3-A: Acceptance of 2013 Urban Area Security Initiative (UASI)
INITIATIVE
Grant Funds -recommendation to authorize the City Manager to accept a
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grant award from the 2013 Urban Area Security Initiative (UASI) in the
amount of $799,076 to purchase equipment and training that supports
regional homeland security goals, and authorize budget changes, was
approved.
RESTROOM
RENOVATION

3-B: Contract Modification for the Hotchkiss and Marine Park
Public Restroom Renovation Project - recommendation to authorize the
City Manager to negotiate and execute a second modification to Contract
No. 9797 {CCS) with G2K Construction, Inc. in the amount of $30,000 for
the Hotchkiss and Marine Park Public Restroom Renovation Project,
resulting in an amended contract with the new total not to exceed $562,400
and no schedule impact, and authorize any necessary changes orders within
the contract authority, was approved.

BUFFER PARK

3-C: Third Professional Services Agreement Modification for the
Buffer Park Project - recommendation to authorize the City Manager to
negotiate and execute a third modification to Professional Services
Agreement No. 9639 (CCS) with Mia Lehrer and Associates, in the amount
of $24,566 to provide playground design consulting services, cost
estimating services and additional reimbursable expenses for the Buffer
Park Project, resulting in an amended agreement total not to exceed
$310,455, was approved.

ENFORCEMENT
VEHICLES

3-D: Reject Bids for the Purchase of Two Commercial Enforcement
Vehicles - recommendation that City Council reject all bids received on
October 7, 2013 for the purchase and delivery of two commercial
enforcement vehicles for the Police Depattment and direct staff to reissue a
bid in order to obtain the best bidder for the pmchase and delivery of two
commercial enforcement vehicles for the Police Department, was approved.

SANTA MONICA
WELL N0.3

3-E: Contractual Services Agreement for the Rehabilitation of Santa
Monica Well No. 3- recommendation to authorize the City Manager to
negotiation and execute contractual services Agreement No. 9885 (CCS)
with General Pump Company, Inc., in an amount not to exceed $260,000
for emergency well relining of Santa Monica Well No. 3 and a contingency
of $260,000 for treatment of waste flow from the well, for a total amount
not to exceed $520,000, and authorize budget changes, was approved.

WATER DEMAND
MITIGATION FEES

3-F: Resolution Clarifying Uses of the Water Demand Mitigation
Fees - recommendation that City Council adopt Resolution No. 10804
(CCS) entitled, "A RESOLUTION OF THE CITY COUNCIL OF THE
CITY OF SANTA MONICA CLARIFYING AND STATING
PERMISSIBLE USES OF THE WATER DEMAND MITIGATION", was
approved.

SUCCESSOR AGENCY

3-G:

Canceled, no business to consider.
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MEETING CANCELLED
STAFF
ADMINISTRATIVE
ITEMS:
SANTA MONICA
AIRPORT
Mayor ProTem O'Day was
excused at 8:15p.m.

8-A: The Future of Santa Monica Airport - recommendation that City
Council: 1) Consider and comment on the inf01mation provided in this
report and by members of the public; 2) Continue to pursue City control of
the use of its Airport land; 3) Direct staff to begin positioning the City for
possible closure of all or part of the Santa Monica Airport ("Airport") aftel'
July 1, 2015, including, for instance, by preparing a preliminary conceptual
plan for a smaller airport that excludes the Airport's western parcel and by
preparing preliminary work plans for environmental assessment; 4) Direct
staff to continue to identity and undetiake eff01is by which the City might
reduce adverse impacts of Airp01i operations, such as zoning the Airp01i
land to require uses compatible with smmunding uses; 5) Direct staff to
increase effotis to ensure that the use of Airport leaseholds is compatible
with surrounding uses by, for instance, notifYing flight schools that flight
school leases will be conditioned or will not be renewed after July I, 2015
and evaluating whether and how fuel sales should be prohibited or limited
to curtail adverse environmental impacts; 6) Revise leasing policies to
maintain lease revenues so that the Airport does not again burden the
General Fund by authorizing the City Manager to negotiate and execute
five year non-aviation leases with five 1-year options to renew for up to a
total of ten years and one year aviation leases with two !-year options to
renew for up to a total of three years with any renewals at the City's sole
discretion; and, 7) Continue to receive and assess community input on
preferences and possibilities for the potential future use of the land, was
presented.
Members of the public Ted Lieu, David Goddard, Mike Bonin, Jerry
Rubin, Elly Fry, Thane Robetis, Bill Sadler, Jan-Peter Flack, Judi Russell,
Jonathan Stein (donated time by Linda Hong Sun Stein), Michael Brodsky
(donated time by Joarme Cutiis), John Faitweather (donated time by Nancy
Morse), Vivien Flitten, Jim Redden, Tami Pardee, Armen Melkonians,
Frank Gruber, Cathy Larson, Nicola Scott, Andrew Gledhill, Neil Carrey,
Zina Josephs (donated time by Ellen Hannan), Laura Silagi, Ingrid
Stephens, Mindy Taylor-Ross, Lorrain Sanchez, Ellen Brennan , Susan
Hartley, Virginia Ernst, Margaret Williamson, Monika Bialas, Martin
Rubin, Richard Waner, Jacquelyn Jordan, Joan Winters, Ofer Grossman,
Joseph Hardin, John Steinbrun, Lisa Hughes, Dwight Rinehart, Gwen
Rinehart, Anne Hawthome, Margaret Griffin, Sergey Ryazantsev, Ann
Eggbroten, Michael Feinstein, Cindy Aronberg, Lawrence Sanchez spoke
generally in favor ofthe recommended action.
Members of the public Joseph Derner, Sandra Smith, Denise Barton,
Edward Storm, Bill Worden, Michael Guymon, Paul Fine, Stacy Howard,
Jay Becker, Richard Simon, Kim Davidson, Neil Rubin (donated time by
Janet Rubin), David Fournier, Christian Fry, Scott Shelley, Bill Dunn
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(donated time by Richard Gerstein), Robert Mahoney, David Karlsberg,
Jennifer Kehs, Croft Wellwood, Kambiz Ta1eghani,Ken Krueger, Daniel
Antilla, Josh Olson, John Jerebek, Kevin Caballero, Rick McWilliams,
James Clark, Susan McWilliams, Scott Gillies, Rick Pollack, John
Rosenberg, Jule Lamm, David Shaby II, Danielle Chamey, Walter Davie,
Jay Elder, Nora Hazi, Ben Marcus, Josh Ochs, Joseph Justice, Mark
Harrison, Chris Marshall, Jean Boenish, Bill Borgsmiller, Ilya Haykinson,
Charles Thompson, Bernard Hanis spoke generally in opposition to the
recommended action.
Discussion ensued on topics including, but not limited to use of the airpott
site, timing of future decisions, and steps moving forward.
Motion by Councilmember McKeown, seconded by Councilmember
Vazquez, to adopt staffs recommendations, as specified in the written staff
repmt and conveyed in staffs oral presentation, with the following
directions, modifications and clarifications: (1) City staff should offer to
repay grant funds to terminate the contested grant obligations; (2) staff is
directed to complete contingency planning for the Airport's future while
continuing to establish City control of the City-owned Airport land; (3) the
contingency planning shall include work on a conceptual plan for the
Airpott land that is based on low-intensity use and recognizes that the Quit
Claimed Parcel will be under City control in 2015; (4) upon expiration,
cunent leases may be renewed for three years with one-year options at the
City's discretion; and (5) staff is directed to develop leasing guidelines
sensitive to the environment and to remediation needs; and, once the
guidelines are adopted, lease renewals and options should be evaluated
against the guidelines.
Motion by Councilmember McKeown to amend his motion to provide that,
in drafting proposed leasing guidelines, the staff shall use the zoning
standards for the Light Manufacturing and Studio Zone as a model. The
motion was friendly to the seconder.
Motion to amend by Councilmember Winterer to provide that staff should
evaluate options regarding fuel sales at the Airport. The motion was
friendly to the maker and seconder.
Motion to amend by Councilmember Davis to direct staff to consider and
allow time to fulfill any obligations imposed upon the City by the
California Envimnmental Quality Act (CEQA) in scheduling the exact time
of its return to Council. The motion was friendly to the maker and
seconder.
Prior to the vote, the City Attorney asked Council to confirm for the record
that they were not making any final decisions about the Airpott's future.
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The Council members confirmed that they were not.
The motion was approved by the following vote:
AYES:

Councilmembers McKeown, Winterer, Holbrook, Davis,
Vazquez, Mayor O'Connor
NOES:
None
ABSENT: Mayor Pro Tern O'Day

COUNCILMEMBER
DISCUSSION ITEMS:
BUSINESS CARDS

13-A: Request of Councilmember Vazquez for Council to provide
direction to permit union insignia on individual Councilmember
business cards, was presented.
There were no persons present for public comment.
Motion by Mayor O'Connor, seconded by Councihnember Vazquez, to
direct staff to evaluate what design could have pertinent contact
information on the reverse of Councilmember business cards, along with
some sort of identification that the cards were printed by union members.
The motion was approved by unanimous voice vote, with all members
present excepting Mayor Pro Tern O'Day.

HOUSING BILLS

13-B: Request of Councilmember McKeown that the Council support
the following two housing bills currently under consideration in
Sacramento, and authorize City staff to convey our support to our City
lobbyist, state legislators, and the Governor: AB 1690 (Gordon) allows placement of at least 50% of low- and very-low income
affordable housing within mixed-use zoning districts, in keeping with
Santa Monica's adopted Land Use and Circulation Element;and SB
1260 (DeSaulnier) - requires that infrastructure financing districts set
aside at least 25% of revenue for providing affordable housing, was
presented.
There no persons present for public comment.
Motion by Councilmember McKeown, seconded by CounciJmember
Holbrook, to approve the requested action.
Motion to amend by Mayor O'Connor to direct staff to include information
about supported bills on the City website. The motion was friendly to the
maker and seconder.
The motion was approved by unanimous voice vote, with all members
present excepting Mayor Pro Tern O'Day.
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FOURTH OF JULY
PARADE

13-C: Request of Councilmember Winterer that the Council allocate
$15,000 of Council discretionary funds to the Ocean Park Association's
2014 Fourth of July Parade as a grant for this annual event. $5,000
shall be allocated t~ rcimburse Ocean Park Ass~ciation f~ the expense
of contracting with a vendor to coordinate the parade. Up to $10,000
shall be allocated to reimburse City Departments for costs incurred to
provide essential City services for the parade, was presented.
There no persons present for public comment.
Motion by Councilmember Winterer, seconded by Councilmember
McKeown, to approve the requested action. The motion was approved by
the following vote:
Councilmembers Vazquez,
McKeown, Mayor O'Connor
NOES:
None
ABSENT: Mayor Pro Tern O'Day
AYES:

PROJECT LABOR
AGREEMENTS

Davis,

Holbrook,

Winterer,

13-D: Request of Councilmember Vazquez that the Council direct
staff to look into organizing a joint meeting between the SMMUSD
Board members, SMC Trustee's and the SM City Council members to
explore the idea of working together on Project Labor Agreements
(PLA's) in the near future, was presented.
There no persons present for public comment.
Councilmember Vazquez stated that he will communicate with the other
agencies about their actions on this topic and will inform Council about
those actions.

PUBLIC INPUT:

Member of the public Lawrence Sanchez commented on a local issue.

ADJOURNMENT

On order of the Mayor, the City Council meeting was adjourned at 11:45
p.m in memory {lf Joseph Gandara.

ATTEST:

APPROVED:

Sarah P. Gorman
City Clerk

Pam O'Connor
Mayor
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City Council
Report
City Council Regular and Special Joint Meeting: October 27, 2015
Agenda Item: 8.D

To:

Mayor and City Council

From:

Marsha Moutrie, City Attorney, City Attorney's Office

Subject: Potential Options for Reducing Emissions
Recommended Action
Staff recommends that the City Council direct staff to:
1. Include provisions in Santa Monica Airport ("the Airport" or "SMO") leases that
limit the sale of aircraft fuels for piston-engine aircraft to low-lead or unleaded
fuels and fuels for turbine-engine aircraft to biofuels or other sustainable fuels by
a date or dates certain;
2. Include provisions in flight schools leases prohibiting lessees from using leaded
fuels for flight training;
3. Require lessees who currently sell aircraft fuel at the Airport to begin remediation
of any contamination of the premises they occupy;
4. Assess and report back to Council on the possible termination of third party fuel
sales at the Airport and on the feasibility of the City taking over that function to
assure that, so long as aircraft fuel is sold at the Airport, it is the most
environmentally sound fuel available; and
5. Begin developing and report back on a cap on total emissions generated by the
Airport.
Executive Summary
A growing body of scientific evidence establishes that lead emissions from piston
aircraft engines and black carbon and other emissions from turbine aircraft engines are
detrimental to human health and to the environment. This is a world-wide challenge
and a significant local problem. Studies performed at and around the Airport in recent
years document the extent of the harmful emissions generated by its operations. In
light of these scientific and technical studies and of Airport neighbors' first-hand reports
about the impact of emissions on their lives, the City Council directed staff to return with
a report providing alternatives for reducing aircraft emissions. This report responds to
that direction.
1 of 22
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It provides information about aircraft emissions and efforts to reduce them; and it
discusses alternatives for reducing emissions locally, including alternatives suggested
by members of the community. The report discusses and recommends using lease
provisions to limit fuel sales at the Airport to cleaner fuels and to require flight schools to
switch to unleaded or low-lead fuels. Staff's recommendations also include requiring
the businesses that sell fuel at the Airport to begin remediation of any contamination on
their premises now and assessing the possible termination of third-party fuel sales and
the assumption of such sales by the City, for whatever time period fuel continues to be
sold, to ensure that sales are limited to the cleanest fuels available. Finally, staff
recommends that Council direct staff to begin work on developing a cap on Airport
emissions. These actions are recommended as options for protecting the community's
health and welfare, aligning Airport operations with the City's environmental values, and
better shielding the City from liability. The report also discusses other proposals,
including banning aircraft based on engine ratings, terminating FBO leases, and closing
the Western Parcel; and the report notes other possible alternatives.

Background
The adverse impacts of Airport operations have been a major source of concern to the
community for half a century. And, the City's efforts to regulate those impacts have
spawned legal disputes and litigation throughout that time. Detailed information about
the history of the Airport and the legal battles relating to its operations is included in
staff's report of March 24, 2015, among several others.
The first efforts by the City to curtail adverse Airport impacts focused on the noise
impacts of early jets. The City Council adopted a package of six ordinances, including a
jet ban. Litigation erupted, setting the tone for the fractious decades that followed. The
1984 Settlement Agreement brought a brief hiatus to the City's disputes with the federal
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Exhibit 3

government; however, Airport neighbors, Airport businesses, and other aviation
interests continued to make claims against the City. In the last fifteen years, disputes
and litigation between the City and the federal government, Airport neighbors and
Airport businesses have been virtually constant.
During this time, aircraft emissions from both jets and piston aircraft have been a
growing source of concern and conflict. Most piston aircraft are fueled by aviation
gasoline (avgas), which commonly contains the additive tetraethyl lead and therefore
generates lead emissions that may be inhaled or ingested. At certain concentrations,
such emissions may be toxic to the human nervous system, especially for children. Jet
fuels do not contain lead. However, turbine engines on jet aircraft emit carbon dioxide
and ultrafine particles, which threaten both the environment and human health.
The debates here in Santa Monica about how to address the adverse impacts of aircraft
emissions reflect national and world-wide debate on the subject of emissions from
commercial aircraft. The Center for American Progress reports that aviation accounts
for 13 percent of global transportation carbon dioxide emissions, and emissions from
aviation are expected to quadruple by 2050 if left unchecked. Moreover, aviation's
impact on air quality is not limited to carbon dioxide. Other greenhouse gases emitted
by aircraft include water vapor, black carbon, nitrogen oxides and sulfur oxides; and
their impacts are particularly detrimental because these gases are emitted by
commercial aircraft directly into the upper atmosphere.
Governments around the world have taken varied approaches. The European Union
(EU) introduced aviation into its emissions trading system in 2008. The EU estimates
that including aviation in its trading system will reduce aviation emissions by more than
70 million tons annually.
The United States has moved much more slowly. The Environmental Protection
Agency (EPA) sets emissions standards for aircraft engines, and the Federal Aviation
Administration (FAA) certifies engines and enforces federal emissions standards.
However these agencies have not yet established regulations governing aircraft
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emissions. In June of this year, the EPA announced the first steps towards proposing
regulations. However, the agency also said that it would wait for current international
negotiations limiting emissions before publishing final rules. Thus, the process will take
years.
Meanwhile, the federal government continues to support development work on biofuels.
And, the FAA touts development of its satellite-based air traffic management system
(NextGen), which will reduce fuel consumption and attendant emissions because it will
facilitate more direct routing and reduce circling while awaiting landing clearance to
land. However, net environmental gains from this project appear highly unlikely given
the projected increase in air travel.
While the federal government plods forward on efforts to reduce harmful aircraft
emissions, efforts in California have yielded some success. For instance, last
December, the Center for Environmental Health announced that litigation in Northern
California had yielded a settlement whereby 30 companies that sell and/or distribute
lead-containing avgas at 23 California Airports (including Santa Monica Airport) will offer
for sale the lowest-lead fuel that is commercially available. They will also, upon request,
make ethanol-free premium gasoline available. It is an FAA-approved fuel; and it is, or
can be made compatible with more than 70 percent of piston aircraft.
The City's efforts to address aircraft emissions have been ongoing for at least fifteen
years. An ad hoc study group composed of members of the Environmental Task Force
and the Airport Commission studied the issues and, in 2002, requested that the South
Coast Air Quality Management District (AQMD) take various actions, including studying
the impacts of General Aviation on air quality, characterizing levels of toxicity in
communities around GA airports, and determining the impact of aircraft emissions on
measured pollutant levels. AQMD conducted a study in 2006-7. It measured lead,
carbon, ultrafine particulars and volatile organic compounds, among other things.

The

agency's conclusions included that lead levels in communities near the runway did not
exceed federal standards and that the concentration of ultrafine particles was
significantly elevated near runways during aircraft operations; but, in general, the
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Airport's impact on air pollution was difficult to distinguish from pollution caused by
automobiles and other motor vehicles.
In 2009, the City Council adopted an Airport Sustainability Plan as an addendum to the
Sustainable City Plan. The Airport plan was reviewed and recommended by both the
Task Force on the Environment and the Airport Commission. As to air quality, the plan
requires: advocacy with federal and state agencies for reductions in emissions and
alternative fuels, support for studies and monitoring of emissions to serve as the basis
for advances in emission controls, and or reduced taxiing and hold times (which
generate high concentrations of emissions). That plan has been implemented.
In 2010, the AQMD study was augmented when the suspension of all Airport operations
for runway repaving presented an unusual opportunity to assess SMO's impacts. The
AQMD concluded that the suspension of Airport operations resulted in a "substantial
decrease" in measured ultra- fine particles and black carbon pollution. Measurements
taken on the eastern tarmac showed that concentrations of ultra-fine particles were 12
to 17 times higher when the Airport was operating. Measurements taken at the closest
home showed that levels were four to seven times higher when the Airport was
operating. Additionally, the AQMD reported that aircraft idling near the runway before
and during departure generated very high concentrations of ultra-fine particles over
short time periods. These concentrations were as high as 600 times background levels.
Also in 2010, the EPA conducted a study of lead emissions. The agency's primary
purpose was to develop a modeling approach to quantify the effect of emissions from
piston-engine aircraft on local ambient lead levels. A secondary purpose was to monitor
air, soil and dust lead concentrations, including the possibility of lead-emission
intrusions into indoor spaces. The EPA explained that SMO was selected because: the
monitoring study conducted by AQMD laid a good foundation; SMO has excellent data
collection regarding piston-engine aircraft operations; and Santa Monica is a busy
general aviation airport within a densely populated location. In particular, the EPA
noted that 6500 people live within 0.5 km of the Airport.
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The EPA reported that its air quality monitoring showed modeled concentrations at two
sites with three-month averages above federal air quality standards. The agency
identified four factors as most significantly impacting concentrations of lead in the air:
engine "run-up check" duration, taxi-out time, the percentage of twin-engine aircraft
operations, and the lead concentration in the fuel. As to lead concentration in fuel, the
agency noted that two samples of avgas had lead concentrations 20% higher than
specifications established by the American Society of Testing and Matter, which
develops fuel specifications. Soil and dust samples showed no elevated lead levels
above area averages on the Airport or in local parks. However, sampling taken inside
two homes showed elevated levels (though the EPA speculated that sources other than
the Airport might be involved). Reports and presentations on both these studies are
available to the public at the Airport website.
In addition to the AQMD and EPA studies, scientists at UCLA also conducted studies.
Those scientists concluded, among other things, that aircraft operations at SMO caused
elevated concentrations of ultrafine particles and other pollutants downwind as far as
660 meters from the source. They surmised that the long downwind impact distance
was primarily due to the large volumes of air craft emissions, which contain higher initial
concentrations of particles than on-road vehicle exhaust. The UCLA studies were
presented to the Airport Commission in 2014 and were the basis of recommendations
that the Council consider adopting an ordinance that would restrict aircraft usage of the
Airport based on engine ratings.
The Airport Commission also conducted a workshop on the development and marketing
of alternative aviation fuels. Representatives described their companies' formulation of
"drop in" jet biofuels, which they anticipated would be widely available within a few
years. Because they blend directly with petroleum jet fuel, such fuels would eliminate or
reduce the need to modify aircraft, aircraft engines or fueling infrastructure. A
representative of another company described the Piston Alternative Fuels Initiative,
which will facilitate FAA evaluation of unleaded fuels for propeller aircraft. He estimated
that such fuels will be readily available by 2018.
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In recent years, community members' complaints about emissions have increased.
During the comprehensive Airport Visioning Process, the health impacts of aircraft
emissions and the inconsistency of the Airport's adverse environmental impacts with the
City's core values ranked high among community concerns. More recently, demands
for City action to curtail adverse impacts have continued to mount, with emissions and
their impacts on human health and the environment becoming a primary community
focus.
This year, in response to those demands, the City Council has considered adverse
Airport impacts on multiple occasions. On March 24, 2015, after considering a staff
report on future options for Airport operations and land use, Council provided direction
on Airport leasing policy, approving the general direction that action should be taken to
reduce adverse impacts of Airport operations, through lease conditions and other lawful
means. On May 12, 2015, Council gave direction on the specific subject of emissions.
The motion was to direct staff to return to Council, as soon as possible, with strategies
to reduce air pollution, such strategies to be practical, include lease provisions curtailing
pollution, and minimize risks of preemption. Likewise, on July 14th, Council directed
staff to, among other things, return with information about options for fuel sales, about
regulating emissions through lease terms, and about environmental remediation. This
report responds to those directions.

Discussion
There is certainly no dispute as to the paramount importance of addressing adverse
Airport impacts in order to protect community health and our environment. Nor is there
any dispute that harmful aircraft emissions pose risks to both. Moreover, they also pose
liability risks to the City. Neighbors have previously sued the City over aircraft
emissions and have threatened to do so again. Notably, in the larger, ongoing global
effort to address harmful effects of aircraft emissions, even aviation interests
acknowledge that emissions must be reduced and aircraft fuels must be improved.
However, local governments face significant challenges in this area because the federal
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and state governments exercise substantial control. Given this practical and legal
context, the question for Santa Monica is how best to act locally to reduce aircraft
emissions from the City's airport.
Staff is recommending Council consideration of five possibilities for City action, each of
which is discussed in this section:
1.

Requiring fuel providers to convert to sales of cleaner fuels

2.

Requiring fuel providers to begin the cleanup of any contamination on their

leaseholds
3.

Assessing the possible termination of third-party fuel sales and the feasibility of

the City taking over that function to ensure that, so long as fuel is sold, it is the cleanest
available
4.

Requiring flight schools to convert to cleaner fuels

5.

Assessing the development of a cap for Airport emissions

Additionally, this section discusses, but does not recommend, adoption of an ordinance
regulating access to the Airport based on aircraft engine emissions. Also discussed, but
not recommended, is the proposal from some community members to ameliorate
adverse impacts, including emissions, by eliminating Fixed Base Operator (FBO)
services or closing the Western Parcel.
Limiting Fuel Sales by FBO’s Through Lease Provisions
Staff proposed prompt action to reduce emissions (and other adverse impacts)
contractually through leasing policy. The Airport leases all expired this year. This event
is very important because it affords the opportunity for the City, as proprietor and
landlord, to both increase rents to market value (so that residents are not at risk of
subsidizing the Airport’s operations) and to impose new requirements upon lessees.
Such requirements could relate to fuel sales. The type of fuels sold at the Airport will
directly impact the composition of emissions. And, regulating types of fuels sold is a
reasonable means to achieve the ends of protecting public health, safeguarding the
environment and shielding the City from liability.
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Currently utilized aircraft fuels yield emissions that endanger both public health and the
environment. A wealth of evidence establishes this fact. The federal government
acknowledges it and has joined the world-wide effort to develop cleaner fuels and limit
aircraft emissions. Even the aviation community acknowledges the need for change. For
example, the Aircraft Owners and Pilots Association (AOPA) has told the Environmental
Protection Agency that AOPA is committed to “an unleaded future.” However, progress
on the development and distribution of cleaner fuels is frustratingly slow.
The ponderous pace is difficult to justify or even explain. Resources are available. As to
jet aircraft, federal agencies, the military, and airline corporations are working jointly to
develop and distribute biofuels. They are already widely available for commercial
aircraft and are used as a “drop in” (meaning they are simply added to standard fuels
and used in existing engines); but using biofuels as a drop in for general aviation aircraft
is problematic. So efforts to formulate and market cleaner fuels for private jets are
lagging behind.
As to piston-driven aircraft engines, unleaded and low-lead fuel are available. Some
newer aircraft engines are designed to utilize them. Moreover, most older pistonpowered aircraft can use them, once appropriate certification is obtained. Staff
estimates that such certification costs between $500 and $1,000 per aircraft. Indeed,
many aircraft owners would prefer to use cleaner fuels because they reduce engine
“gunk”.
The problem is making such fuels available sooner, rather than later. The future is,
indeed, “unleaded”, Santa Monica simply needs to hasten its coming for the
community’s health and welfare. Airport neighbors and persons living in surrounding
communities complain that their yards are covered with soot, and they are afraid to let
their children play outside. The situation is apparently most dire for neighbors living just
west of the Airport. Their homes are within 300 feet of the runway end. One neighbor,
who traveled to Washington to testify to FAA officials in July, stated that she cannot
even open her windows for fear that the emissions will permeate her indoor living
space.
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These circumstances pose liability risks for the City, and the risks have increased in
recent years. About 15 years ago, when neighbors last sued the City claiming damages
for noise and emissions, significantly less information was available about aircraft
emissions and their impact on health. Most important, the studies on Airport emissions,
which are described in the Background section of this report, had not yet been done.
The next such lawsuit may well be more difficult to defend.
While the risks posted by emissions to residents and to the City are clear and
substantial, any potential harm to aviation interest in regulating fuel sales through
reasonable lease terms is not. Establishing leasing requirements related to cleaner fuels
need to be significantly detrimental to aviation interests. Such requirements would not
deprive Airport users of access to the Airport. Nor would they preclude FBO’s from
doing business at the Airport.
Cleaner fuels exist, and fuel providers know that they must make them available in
Southern California. As noted above, a litigation settlement reached in Northern
California requires 30 companies that sell and/or distribute lead-containing aviation gas
(avgas) to sell cleaner fuel. Both of the companies that sell fuel at the Airport are bound
by that settlement agreement. Presumably, they have made progress on that mandate
since executing the settlement agreement. Lease provisions requiring them to sell
cleaner fuels would not impose new burdens. Instead, they would simply spur faster
progress.
Nor would aircraft owners be unduly burdened. Most piston-aircraft do not need avgas
to operate. Ethanol-free premium automotive gas and unleaded aviation gasoline are
compatible with 70% of piston aircraft. And, the FAA has approved their use with a
Supplemental Type Certificate, which may be obtained by aircraft owners for a cost that
staff estimates between $500 and $1000. As to jets, biofuels exist. Commercial carriers
have been using biofuels for some time. Perhaps their distribution into the world of
general aviation interests would be hastened by demands from those interests.
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Moreover, aircraft owners and operators have choices about where to buy their fuel.
Lease restriction on what fuels are sold at SMO would, of course, not prevent any
owner or pilot from purchasing fuel elsewhere.
Based upon all these considerations, staff recommends that Council provide direction to
staff to develop lease terms that limit the sale of aviation fuels. Specifically, staff
proposes that lease terms prohibit the sale of leaded fuels and highly polluting jet fuels
after a date or dates certain. Council could consider different dates for the two classes
of fuel depending upon the most current information on availability of cleaner fuels. After
that date or dates, piston aircraft fuel sales would be limited to low lead or unleaded. Jet
fuel sales would be limited to biofuels or other environmentally preferable fuel.
Requiring Lessees That Sell Aircraft Fuel to Begin Cleaning Up Any Contamination on
Their Leaseholds
Current lease provisions make lessees responsible for environmental cleanup of the
property. However, that responsibility is linked to termination of the leases. At present,
the lessees that sell fuel are on hold-over status with short-term leases, while the
Council awaits a staff report on subleasing and the possibility of its elimination. So, the
lessees are not obligated to being cleaned up at present.
Council could advance the cleanup obligations as part of its ongoing effort to facilitate
and protect City options for the land’s future use. This approach may be prudent, given
the fact that contamination levels would need to be thoroughly assessed before a
remediation program could be devised and approved, the fuel providers do not have
long-term leases at present, and the cleanup work could take years.
Assessing the Possibility of Eliminating Third-Party Fuel Sales and the City Taking over
Fuel Sales, for However Long as Fuel is Sold at the Airport
At present fuel sales at the Airport are conducted by two lessees. As noted above, both
of them are bound by a litigation settlement to sell cleaner fuels for piston aircraft when
those fuels become available. However, how rigorously that settlement will be enforced
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is unknown. And, in any event, the settlement does not cover jet fuel sales. Therefore,
Council may want an assessment of the costs and benefits of the City taking over all
fuel sales at the Airport.
Staff notes that historic precedent exists; the City sold aircraft fuel at the Airport in the
past. Moreover, aircraft fuel can be sold from trucks – an approach that could facilitate
any required cleanup of the underground tank facilities and avoid additional ground
contamination.
Eliminating the Use of Leaded Fuels by Flight Schools
In addition to limiting fuel sales through lease provisions, staff also recommends lease
terms that require flight schools to use unleaded or low-lead fuels. This
recommendation is based on several considerations including the physical
circumstances of the Airport, the unusually large number of flight schools at the Airport,
and the particularly adverse impacts of patterned flying on air quality.
SMO’s physical circumstances make it a particularly poor location for flight training.
Homes are in very close proximity to runway ends, and there are no runway safety
facilities, partly because the runway ends are so unusually close to the Airport
perimeter. Moreover, the runway is on a plateau above surrounding residential
neighborhoods. This has led to the observation that taking off and landing there is a little
like landing on the deck of an air craft carrier. Yet, in recent years, there have been as
many as seven flight schools operating at once at the Airport; and there have been
several accidents including flight-school students.
Complaints about the flight schools’ impacts have been constant because patterned
flying over a relatively small area in the vicinity of the Airport creates extremely
detrimental impacts upon Airport neighbors. The factual basis of those complaints is
confirmed by the results of studies describe in the Background section of this report.
Thus, the dangers know to be associated with lead emissions, the particularly intense
adverse impacts of patterned flying, the harm to adjacent communities, and the
potential for City liability all justify prohibiting the use of leaded fuel by flight schools
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through lease terms.
Moreover, the harm to flight school operations would not outweigh harm to the
community and potential harm to the City of incorporating such terms into flight school
leases. Most, if not all, of the aircraft presently used by the flight schools at the Airport
can operate on unleaded or low lead fuel. One of the schools already utilizes an aircraft
designed to operate on unleaded fuels. And certification is available for most, if not all,
of the other aircraft used for flight training. Additionally, the unusually large number f
flight schools at the Airport means that flight training would likely remain available at the
Airport even if certain flight school operators made a business decision to leave the
Airport rather than agreeing to lease terms prohibiting the use of leaded fuels.
Finally, to ensure fairness to flight school operators, staff suggests that current lessees
be afforded a reasonable, but not extended, amount of time to obtain certification,
convert their fleets or otherwise implement the proposed new requirement.
Developing the Possibility of a Greenhouse Gas Emissions Cap for the Airport
Staff also recommends that Council give direction to begin work on developing
greenhouse gas emissions cap for the Airport. Such a cap could afford another means
of controlling adverse impacts on neighbors and reducing the City’s liability risks as
owner and operator of the Airport. This undertaking would be completely consistent with
the City’s commitment to serving as a leader on environmental issues. It would advance
the goals of the City’s Sustainability Plan. It would also effectuate the City’s
Sustainability Rights Ordinance, whereby Council recognized that the peoples’ rights
include the right to clean indoor and outdoor air and that, to the full extent legally
possible, short-term, private interest must be subordinated to the common, long-term
interest of achieving environmental and economic sustainability for the community as a
whole. Moreover, development of an emissions cap would also harmonize with
President Obama’s and Governor Brown’s declared intent to reduce greenhouse gas
emissions.
This effort would likely include, among other things: gathering information about and
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measuring Airport emissions; formulating proposals and models for the cap’s operation;
and crafting remedies for exceeding the cap. Presumably, potential remedies could
include reducing or eliminating certain activities particularly likely to exacerbate or
contribute to emissions. Flight training, fuel sales and other FBO operations might be
among those activities.
At this point, an emissions cap is, of necessity, merely a very general concept.
Doubtless such an effort would generate legal opposition, including challenges to the
City legal authority to impose a cap. However, staff believes that the approach holds
significant promise and that there is legal authority for the proposition that federal law
does not preempt local plans for reducing emissions from sites or facilities (as opposed
to moving sources such as vehicles or engines). See National Association of Home
Builders v. San Joaquin Valley Unified Air Pollution Control District., 627 F.3d 730 (9th
Cir. 2010). Obviously, developing this approach to reducing emissions would take time
and resources. However, staff anticipates s that assistance would be available from he
local environmental community and perhaps other sources.
This approach obviously involves many unknowns. Nonetheless, given the existing and
mounting scientific evidence of the health and environmental risks posed by
greenhouse gases, including those generated by Airport operations, the federal and
state governments’ efforts and calls to action, the community’s demands for action, the
unaccountably slow pace of the federal effort on regulating emissions, and the City’s
core commitment to sustainability, staff recommends evaluating this alternative.
Imposing Regulatory Limits on Aircraft Engines
Community members prepare and presented to the Airport Commission a carefully
considered and documented proposal for regulating emissions by ordinance. It has
been discussed previously but is also discussed here because the regulation of
emission by ordinance is an appealing approach.
Under the proposed ordinance, aircraft with emissions ratings for hydrocarbons and
nitrogen oxides above specified levels would be excluded from the Airport. The
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proposed exclusion would be phased in, with the emissions limits being lowered over
the phase-in period. Specifically the proposal was that no aircraft with engines rate 40
or more pounds per hour in hydrocarbons in idle mode or 200 pounds or more per hour
in oxides of nitrogen in take-off mode should be prohibited from operating at the Airport.
The ordinance would step these limits down every six months until the limits would be
ten pounds per hour in hydrocarbons in idle mode or 80 pounds or more in oxide of
nitrogen per hour in take-off mode. Thereafter, the proposed ordinance would require a
5% reduction each year, unless the Airport Commission decided to forbear on further
reductions.
Staff respects the careful thought and extensive work that went into the development of
this proposal. It is evidence-based and rationally conceived, and the evidence provided
by the study is both informative and useful to the City in formulating policy on emissions.
However, as explained in staff’s report to Council of March 24, 2105, the federal Clean
Air Act preempts local regulation of aircraft engines and emissions. Section 233 of the
act provides that “No state or political subdivision thereof may adopt or attempt to
enforce any standard respecting emissions of any air pollutant from any aircraft or
engine thereof unless such standard is identical to a standard applicable to such aircraft
under (this Act).” In State Air Resources Board v. Department of the Navy, 431 F. Supp.
1271 (ND Cal. 1977), the federal court explained that “The preemptive intent of Section
233 is explicit; the states are clearly preempted from adopting or enforcing regulation
respecting emissions of any air pollutant from any aircraft or engine thereof... .” The
court went on to explain that Congress intended to preempt state and local regulation of
aircraft emissions because allowing the states to set 50 different standards for “moving
sources” of pollution would (in the words of the Supreme Court) amount to
impermissible harassment of the national aviation system and industry.
This means that, although the suggested ordinance appears to have considerable merit,
the City Council does not have the authority to adopt it because the Council, like other
state and local bodies, has no power to adopt regulations governing aircraft emissions.
They are the province of the federal government as illustrated by the EPA’s action of
last June, when the EPA announced that it would begin initial efforts toward proposing
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regulations on aircraft engine emissions.
Proponents of the ordinance have argued that preemption does not apply because the
City’s proprietary powers (as owners of the Airport) trump the preemptive effect of the
Clean Air Act. Moreover, proponents of the ordinance and others have argued that,
despite long odds, the City should adopt the proposed ordinance because of the
importance of protecting the environment and public health and because they believe
the City has little to lose and everything to gain.
Unfortunately, staff must disagree on both points. As explained in the staff report of
March 24, 2105, the court decision cited in support of adopting the ordinance is
inapposite. Rather than establishing that airport proprietors are not preempted from
regulating emissions, it actually stands for the proposition that states (and cities) may
base purchasing decisions about purchasing equipment on emissions, much as Santa
Monica does in purchasing motor vehicles.
As to potential risks, banning certain types of aircraft through regulatory action would
undoubtedly provoke litigation. Aviation interests have already expressly threatened to
challenge any attempt to ban aircraft based on emission ratings. Moreover, the FAA
could, itself, institute action against the City. It could commence a Part 16 administrative
proceeding, as it did when the City attempted to ban larger and faster jets to achieve
runway safety. Or, it might issue a cease and desist order in the pending Part 16
proceeding, as it did previously in the runway safety litigation. If the FAA instituted a
legal action, it would also likely seek a federal court injunction to halt implementation of
the ban, just as the FAA did during the runway safety litigation. If history is any guide, a
federal court would do so; and, depending upon its breadth, such an injunction could
prevent the City from taking future actions to reduce the Airport’s adverse impacts while
the City and the community await resolution of the disputes about the grant expiration
and the City’s authority to control its land. This would be a significant loss of local
control.
The existing litigation will probably take years to resolve. During that time, it is crucial
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that the city protect its proprietary authority to reduce adverse impacts of airport
operations through lease terms, continue to repurpose the non-aviation land to
recreational use, and assess and address needs for remediation. Thus, staff
recommends against regulating emission by an ordinance limiting Airport access.
Terminating FBO Leases or Closing the Western Parcel in Order to Reduce Operations
and Adverse Impacts, Including Emissions
Some Airport neighbors have proposed terminating the FBO leases or removing the
Western Parcel form aviation use to reduce operations and attendant adverse impacts.
As to the FBO’s, these residents argue that the City was obligated to maintain FBOs at
the Airport only by the 1984 Agreement. Now that it has expired, they argue that the
City, as proprietor/landlord, has the authority to terminate leases and thereby end the
provision of aviation services, including fuel sales. As to the Western Parcel, they argue
that it is not covered by the Instrument of Transfer; so, the City can close it now.
However, the FAA contends that the grant conditions remain in effect until 2023, and
the agency interprets the grant conditions to require the provision of basic aviation
services, which are among those provided by FBO’s. And, the Western Parcel is
covered by the grant conditions. Thus, shutting down the FBO’s or attempting to close
the Western Parcel would very likely trigger another Part 16 proceeding.
Residents favoring these approaches argue that the FAA might simply step aside and
allow the FBO’s to close or the Western Parcel to be removed from aviation use; and, in
any event they echo the view that the City has little to lose and much to gain. The
appeal of these proposed approaches in readily understandable. Without aviation
services, Airport operations would decline, which would diminish impacts. Without the
Western Parcel, the Airport’s runways would be shortened and many aircraft,
particularly larger jets, would be unable to use the Airport.
Staff agrees with the premise that, in order to protect community health, safety and
welfare, the City must depend upon and effectuate its rights as proprietor and landlord.
Staff also agrees that the litigation is taking a frustratingly long time. Indeed, much
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longer than it should in the case of the Part 16 proceeding wherein the FAA has
extended its own deadline for issuing the initial Part 16 decision three times without
meaningful explanation. Also, the City has waited months for the oral argument in the
Ninth Circuit, though this waiting time is typical for that court. Meanwhile, Airport
neighbors continue to suffer adverse impacts from Airport operations; and their
frustrations mount.
Nonetheless, staff cannot agree that the City should simply notify the FAA that the City
is shutting down FBO’s or closing the Western Parcel. Staff’s considered opinion is that
these actions would not bring faster relief and both would pose significant risk to the
City’s short-term ability to reduce adverse impacts and perhaps even to its long-term
success in achieving ultimate goals.
The argument that the FAA might simply agree to allow the City to close the FBO’s or
the Western Parcel is not supported by history or any applicable evidence. In the past,
particularly during the runway safety dispute, the federal government acted aggressively
to stop the City from curtailing operations. The FAA, itself, commenced the Part 16
proceeding challenging the City’s ability to conform usage of the Airport to its federal
designation, which reflects its facilities. The Agency also issues a cease and desist
order in that case, arguably stretching its authority to do so because it had not yet held
a hearing. Moreover, when the case moved from the agency and into the court, the
Justice Department assigned some of its most experienced and able attorneys to the
runway safety litigation. Those same senior attorneys have been assigned to the current
federal litigation, filed by the City to establish its authority to control use of the land.
These are simply not the actions of an entity ready to step aside and duck a fight.
And, there is other evidence of the FAA’s determination to keep SMO in operation. The
FAA continues to push for long-term leases for its facilities at the Airport. Also, it is
designing Nextgen on the assumption that SMO will continue to operate. And, senior
FAA staff has told the City, they are “not in the business of closing airports.” Thus, the
federal government’s conduct gives no hint that it is willing to allow the City to make a
different use of the City’s land now occupied by the Airport. As Congressman Lieu’s
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Chief of Staff confirmed at the meeting in Washington this summer, the FAA simply has
no intention of voluntarily letting go of SMO.
The hope that it might is apparently based on the agency’s actions as to other airports
with different circumstances. It is true that the FAA occasionally agrees to allow an
airport to close or steps aside from a closure fight (usually leaving the fight to private
aviation interests). The example most often cited is Miegs Field in Chicago where Mayor
Daily had the runway bulldozed in the middle of the night. However, the facts of that
situation are quite different than Santa Monica’s. For example, Miegs Field was on land
owned by the Chicago Park District and leased to the City for airport usage; and the
Park District refused to renew the lease to the City. Thus, in contrast to Santa Monica,
the owner of the land was not the operator of the Airport. This meant, among other
things, that the land owner was not federally obligated through the receipt of airport
improvement grants. Moreover, the FAA did not view Miegs Field as vital to aviation
interests, given other airports in the vicinity. Its relative inaction on the Miegs closure
probably reflects this fact and the federal and state politics surrounding the controversy.
In any event, the Miegs experience does not establish bulldozing a runway as a viable
means of asserting local control over an airport. And, it certainly does not establish a
precedent upon which Santa Monica can rely given the difference in the circumstances.
The FAA previously determined that use of the Airport was a local land use matter after
expiration of the 1984 Settlement Agreement, but the agency reversed its position on
local control years ago. For the last few years, it has continuously asserted that Santa
Monica has ongoing grant obligation until 2023, that the FAA has perpetual reversionary
rights as to the land occupied by the Airport, and that the Airport’s continued operation
as a reliever for Los Angeles International Airport is vital to national interests. These
assertions and the Agencies other actions belie the supposition that the FAA would
stand idly by if the City acted to shut down FBO’s or close the Western Parcel to
aviation use.
Instead, the likely result would be a federal injunction that would preserve the status quo
and could prevent the City from taking any action to bring relief to Airport neighbors
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while the legal disputes are ongoing. Therefore, staff opposes attempting to reduce
emissions and other adverse impacts by either terminating FBO leases or attempting to
close the Western Parcel to aviation use.
Unfortunately, there are no shortcuts to establishing the City’s authority to control use of
the land. The City can only establish control by judicial decision or Congressional
action. Congressional action is possible, but very unlikely in the near future. The legal
process is slow; however, it does achieve results, and is ongoing.
While it is, the City’s decision about the Airport should be carefully considered in order
to maximize the chances of ultimate success in the courts. The land is the City’s most
valuable physical asset. And, the community demands that the land be used in a
manner that serves the community’s interests. The struggle for control and locallydetermined use of this City asset is more likely to succeed if conducted strategically and
thoughtfully with a constant eye on the ultimate prize.
However, this does not mean that the City’s ultimate goals are unattainable or that
adverse impacts cannot be reduced while the City moves towards its long-term goals.
Reduction of emissions through lease provisions is one area where gains may be
attained in the relatively near future and should be pursued.
Alternatives
Instead of taking action as the Airport’s proprietor and operator, the City could wait on
external developments to alleviate the problems posed by emissions. As described in
this report, cleaner fuels already exist and they are becoming available. The two fuel
providers at the Airport have already agreed in settlement of litigation brought by the
Center for Environmental Health to begin providing cleaner fuel. Also, aircraft engines
are becoming more efficient. However, this progress is slow. And, meanwhile the
community suffers, the City is at legal risk, and the Airport operates in a manner that is
inconsistent with the City’s core environmental values. Therefore, staff recommends
against waiting for the federal government or aviation interests to solve the community’s
emissions problem.
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Council could also consider incentivizing emissions reductions. For instance, Council
could explore committing City resources to assisting lessees and aircraft
owner/operators with a conversion to clean fuels in order to speed up the process. For
example, the City could subsidize all or a portion of the cost of obtaining the certification
necessary to use low lead or no lead fuel. Staff is not recommending this approach at
this time for reasons including cost and a likely lack of community support.
Or, as discussed above, the City could ban certain aircraft with certain engine ratings,
terminate FBO leases, or attempt to close the Western Parcel. These actions would
please some. However, they would likely not achieve the short term goal of achieving
relief from adverse impacts and could be very detrimental to accomplishment of the
City’s long term-goals. Such actions would be very likely to draw legal challenges from
aviation interests or the FAA, itself. The City would likely not prevail against those
challenges and might very well end up enjoined from further action to alleviate adverse
Airport impacts. Thus, staff recommends against these alternatives. However, Council
may wish to consider more moderate measures, such as reducing the hours of FBO
operations to curtail adverse impacts or ending all aviation leasing on the Western
Parcel in order to minimize adverse impacts and prepare for potential future uses.
Overall, staff continues to counsel a steadfast but measured approach including:
regaining control of the land through the pending legal proceedings and by working with
members of Congress; effectuating the voters’ vision for the land by repurposing the
non-aviation land and taking other steps to ready the land for the future; and using all
lawful means to reduce adverse impacts of Airport operations. And, if certain of the
particular measures recommended in this report for reducing emissions prove to be
unworkable or inadequate to reduce emissions, Council can always explore additional
measures.
Next Steps
If Council directs staff to modify lease provisions relating to fuel sales and use, staff will
work to modify the leases and report back to Council. Depending upon Council’s exact
direction and the results of staff’s work, that report will either be made by Information
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Item or in conjunction with the report to Council on subleasing. Staff will also return with
information on costs and benefits of taking over all fuel sales and on developing an
emissions cap if so directed.
Financial Impacts and Budget Actions
Modification of lease provisions, including limitations on fuel sales and restriction on
flights schools’ use of specific fuels could impact Airport revenues, though impacts are
difficult to predict. If Council takes action that fosters litigation, there will be costs, which
are also difficult to predict because they depend on the nature of the challenge. The
costs of exploring a greenhouse gas emissions cap are unknown at this time.
Consulting services would obviously be required. So, costs could be significant.
Likewise cost of taking over all fuel sales would need to be assessed.

Prepared By:
Approved

Marsha Moutrie, City Attorney
Forwarded to Council

Attachments:
A. March 24, 2015 Staff Report (Web Link)
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CITY OF SANTA MONICA
CITY COUNCIL MINUTES
OCTOBER 27, 2015
A regular meeting of the Santa Monica City Council was called to order by Mayor McKeown at 5:31 p.m., on
Tuesday, October 27,2015, at City Council Chambers, 1685 Main Street.
Roll Call:

Present:

Also Present:

Mayor Kevin McKeown
Mayor Pro Tern Tony Vazquez
Councilmember Gleam Davis
Councilmember Sue Himmelrich
Councilmember Pam O'Comwr (arrived at 5:35p.m.)
Councilmember TetTy O'Day (arrived at 5:33p.m.)
Councilmember Ted Winterer
City Manager Rick Cole
City Attorney Marsha Jones Moutrie
City Clerk Sarah P. Gorman

Councilmember O'Day
arrived at 5:33p.m.

On order of the Mayor, the City Council convened at 5:31 p.m., with all
members present excepting Councilmembers O'Connor and O'Day.
Councilmember Gleam Davis led the assemblage in the Pledge of
Allegiance.

CLOSED SESSIONS

There was no one present for public comment on closed sessions.

Councilmember O'Connor
arrived at 5:35p.m.

On order of the Mayor, the City Council recessed at 5:34 p.m., to consider
closed sessions and returned at 6:43 p.m., with all members present, to report
the following:

CONVENE/PLEDGE

l.A. Conference with Legal Counsel - Existing Litigation - Litigation
has been initiated formally pursuant to Govemment Code Section 54956.9
(d)(l): City of Santa Monica v. ARB, Inc .. Los Angeles Supel"ior Court
Case Number SC 119

923
The City Attomey advised this matter was not heard.
l.B. Conference with Legal Counsel - Existing Litigation - Litigation
has been initiated formally pursuant to Govemment Code Section 54956.9
(d)(l): Roberts v. City of Santa Monica, eta!., United States District Court
Central District of Califomia Case No. CV 14-4056 GHK (Ex)
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The City Attorney advised this matter was heard with no reportable actid
taken.
[
l.C.

Public Employee Evaluation. Title of Employee: City Cieri{,

Councilmember 0 'Day was
excused at 6:42p.m.

The Mayor advised this matter was heard with no reportable action taken.

CONSENT CALENDAR:

All items were considered and approved in one motion unless removed by a
Councilmember for discussion.
Members of the public Deborah Lynch, Jeny Rubin, People of California, and
Karen Melick (donated time by Clare Thomas) commented on various Consent
Calendar items.
At the request of Mayor ProTem Vazquez, Item 3-D was removed fi·om the
Consent Calendar.
Motion by Councilmember O'Connor, seconded by Councilmember Davis, to
approve the Consent Calendar except for Item 3-D, reading resolutions by title
only and waiving further reading thereof. The motion was approved by tli
following vote:
[
I

AYES:

Councilmembers O'Connor, Winterer, Himmelrich, Davis,
Mayor ProTem Vazquez, Mayor McKeown
NOES:
None
ABSENT: Councilmember O'Day
525 BROADWAY

3.A. Resolution No. 10196 (CCS) entitled, "A RESOLUTION OF THE
CITY COUNCIL OF THE CITY OF SANTA MONICA ACCEPTING AND
APPROVING THE FINAL SUBDIVISION MAP FOR TRACT NO. 66145
TO SUBDIVIDE A PROPERTY AT 525 BROADWAY," was adopted.
Recommended Action
Staff recommends that the City Council adopt Resolution No. 10196 (CCS),
approving Final Tract Map No. 66145.

HOMELESS
MANAGEMENT

3.B. Software License and Maintenance Services Agreement for
Homeless Management Information System (HMIS), was approved.
Recommended Action
Staff recommends that the City Council:
I. Authorize the City Manager to negotiate and execute a fourth modificati~
to Software License and Maintenance Agreement No. 8903-A (CCS) wij
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Bowman Systems, LLC in the amount of $25,000 for software licensing and
data hosting of a homeless management infmmation system, resulting in a
three year agreement for a total amount not to exceed $266,520.
2. Authorize the City Manager to negotiate and execute Contract No. 10205
(CCS) with Bowman Systems, LLC, a Louisiana-based company, for software
licensing and data hosting of a homeless management information system for
a period of tln·ee years in an amount not to exceed $240,000 (including 10%
contingency), with two additional one year renewal options in an amount not
to exceed $160,000 (including 10% contingency), for a total amount not to
exceed $400,000 over a five-year period. This is a sole source contract with
future years funding contingent upon Council budget approval.
CALIFORNIA INCLINE
PROJECT

3.C. Modification of Memorandum of Agreement with LADOT for
Providing Traffic Control Services for the California Incline Project, was
approved.
Recommended Action
Staff recommends the City Council authorize the City Manager to execute a
first modification to the Memorandum of Agreement No. 10206 (CCS) with
the City of Los Angeles Depmtment ofTransportation (LADOT) in the amount
of $170,000 for required traffic control services in the Santa Monica Canyon
as required for the Califomia Incline Bridge Replacement Project. This will
result in an amended sole source contract with a new total amount not to exceed
$250,000.

PAVEMENT
MANAGEMENT SYSTEM

3.E. Professional Services Agreement for Pavement Management
System Update and Integration, was approved.
Recommended Action
Staff recommends that the City Council:
1. Award RFP# SP2069 to NCE, a Nevada-based company with offices in
Fountain Valley, California, to provide pavement engineering services to
update the City's Pavement Management System.
2. Authorize the City Manager to negotiate and execute Professional Services
Agreement No. 10207 (CCS) with NCE, in an mnount not to exceed $132,000
(includes a 10% contingency).
3. Authorize the Director of Public Works to issue any necessary change
orders to complete additional work within conh·act authority.

828 7TH STREET

3.F. Adopt Resolution No. 10197 (CCS) entitled, "A RESOLUTION OF
THE CITY COUNCIL OF THE CITY OF SANTA MONICA
AUTHORIZING THE CITY MANAGER TO EXECUTE A HISTORICAL
PROPERTY CONTRACT WITH THE OWNER OF THE PROPERTY
LOCATED AT 828 7TH STREET, SANTA MONICA IN ACCORDANCE
WITH GOVERNMENT CODE SECTION 50280 AND SANTA MONICA
MUNICIPAL CODE SECTION 9.56.270.G.," was approved.
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Recommended Action
I
Staffrecommends that the City Council adopt Resolution No. 10197 (CCS1
authorizing the City Manager to negotiate and execute Historic Property
Preservation Agreement No. 10208 (CCS) (Mills Act Contract) between the
City of Santa Monica and the property owner of a designated Structure ofMerit
at 828 7th Street.
1248 5TH STREET

3.G. Approval of Interior Testing of the Former United States Post
Office Located at 1248 5th Street, was approved.
Recommended Action
Staff recommends that City Council approve the procedural protocol and
testing, as described in a May 7, 2015 report prepared by Wiss, Janney, Elstner
Associates, Incorporated, an Illinois based company, for interior portions of
the former United States Post Office building located at 1248 5th Street, a
designated City Landmark.

BBB CUSTOMER
SATISFACTION

3.H.

Big Blue Bus Customer Satisfaction Survey, was approved.

Recommended Action
Staff recommends that the City Council:
1. Award RFP #40 to Maroon Society, Inc., a California-based company fr·
Transit Customer Perception Survey services;
2. Authorize the City Manager to negotiate and execute contractual servi •
Agreement No. 10209 (CCS) with Maroon Society, Inc., a California-based
company, in an amount not to exceed $113,967 for two years, with three
additional one-year renewal option(s) in the amount of$265,923, on the same
terms and conditions for a total amount not to exceed $379,890 over a fiveyear period, with future year funding contingent on Council budget approval.

j

PERSONAL
PROTECTIVE
EQUIPMENT

3.1.
Award Bid for Personal Protective Equipment for Firefighters,
was approved.
Recommended Action
Staff recommends that the City Council:
1. Award Bid #4215 to Municipal Emergency Services Inc., a Connecticutbased company, for the purchase offirefighting personal protective equipment;
2. Authorize the Purchasing Services Manager to issue a purchase order with
Municipal Emergency Services Inc. for firefighting personal protective
equipment in the amount not to exceed $55,000 for one year, with twoadditional one-year renewal options to extend on the same terms and
conditions for a total not to exceed $165,000; with future year funding
contingent on Council budget approval.

CHARNOCK WELL

3.J.

I

Award Professional Services Agreement for Technical Oversigl1
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FIELD

and Support Services for the Chamock Well Field, was approved.
Recommended Action:
Staff recommends that the City Council:
1. Award RFP #38 to Advisian, a Worley Parsons Group and California-based
company, to provide Technical Oversight and Suppoti Services (TOSS) for the
Chamock Well Field;
2. Authorize the City Manager to negotiate and execute professional services
Agreement No. 10210 (CCS) with Advisian, a Worley Parsons Group in an
amount notto exceed $133,443 for three years (including a 15% contingency),
with an option to extend for two additional years at no additional cost, with
future year funding contingent on Council budget approval;
3. Authorize the Director of Public Works to issue any necessary changes to
complete additional work within contract authority.

PARKING CITATION
HEARING EXAMINER

3.K. Professional Set·vices Agreement for Parking Citation Hearing
Examiner, was approved.
Recommended Action
Staff recotmnends that the City Council:
1. Award RFP# 49 to Sheri E. Ross, a California-based independent hearing
examiner, for parking adjudication services;
2. Authorize the City Manager to negotiate and execute professional services
Agreement No. 10211 (CCS) with Sheri E. Ross, in an amount not to exceed
$100,000 for two years (includes 10% contingency), with one additional threeyear renewal option in the amount of $150,000 (includes 10% contingency),
on the same terms and conditions for a total amount not to exceed $250,000
over a five- year period, with future year funding contingent on Council budget
approval;
3. Authorize the Director of Planning and Community Development to issue
any necessary changes to complete additional work within contract authority.

LOCAL COASTAL PLAN

3.L. Contt·act with Dudek to Provide Professional Services to Update
the City's Local Coastal Plan, was approved.
Recommended Action
Staff recommends that the City Council:
1. Award RFP#48 to Dudek, a California-based company, to assist in updating
the City's Local Coastal Plan;
2. Authorize the City Manager to negotiate and execute professional service
Agreement No. 10212 (CCS) with Dudek , in an amount not to exceed
$124,000 (including a $12,000 contingency) for three years;
3. Authorize the Director ofPlanning & Cotmnunity Development to issue any
necessary changes to complete additional work within contract authority.

MEDICAL SUPPLIES

3.M.

Award Bid for Medical Supplies, was approved.
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Recommended Action
I
Staff recommends that the City Council:
1. Award Bid #4211 to Life-Assist Inc., a California-based company, for the
purchase and delivery of Fire Department medical supplies;
2. Authorize the Purchasing Services Manager to issue a purchase order to
Life- Assist Inc. for the purchase and delivery of Fire Department medical
supplies in an amount not to exceed $125,000 for one year, with two additional
one- year renewal options, which include a possible 5.0% price increase per
year based solely on a manufacturer's increase; otherwise current pricing
remains in effect, for a total amount not to exceed $394,063. Future funding is
contingent on Council budget approval in future years.
MINUTES

3.N. City Council Minutes for the Oct 13, 2015 Regular Meeting, were
approved.

MINUTES

3.0. City Council Minutes for the Oct 20, 2015 Special Meeting, were
approved.

BBBFARE
RESTRUCTURE

3.D.

Big Blne Bus Fare Restructure, was presented.

Recommended Action
Staff recommends that Council adopt the proposed fare restructure, increasi~ the base cash fare by $0.25 to $1.25, increasing the express cash fare by $OJ
to $2.50, increasing the 13-ride pass by $2.00 to $14.00, decreasing the regu![
30-day pass by $10.00 to $50.00, decreasing the 30-day youth pass by $2.00
to $38.00, increasing the express 30-day pass by $9.00 to $89.00, and creating
a new rolling 7- day local pass priced at $14.00.
Mayor Pro Tern Vazquez advised that he removed Item 3-D to receive fu1iher
information.
Motion by Mayor McKeown, seconded by Mayor Pro Tern Vazquez, to direct
staff to work aggressively with Santa Monica parents who have worked on the
issue to create an entity at Sarnohi to institute an any ride anytime program
similar to the program at Santa Monica College.
Motion to amend by Mayor McKeown to include assertively working with
parents and administration to come up with a program similar to any ride
anytime but also enter into a one year pilot program subsidizing a lower youth
pass for one year and gathering data regarding whether there is justification to
continue the program after one year.
The motion was friendly to the seconder.

I
Motion to amend by Councilmember Winterer to implement a one year pill

6

October 27, 2015

Exhibit 4

program to reduce the cost of the youth 30 day pass. The motion was friendly
to the maker and seconder.
Motion to amend by Mayor McKeown clarifying that the pilot program will
be to reduce the youth 30 day pass to $28 per month. The motion was friendly
to the seconder.
Motion to amend by Councilmember O'Connor to include direction to staff to
reach out to independent schools in the City. The motion was friendly to the
maker and seconder.
The motion was approved by the following vote:
AYES:

Councilmembers O'Connor, Winterer, Himmelrich, Davis
Mayor Pro Tern Vazquez, Mayor McKeown
NOES:
None
ABSENT: Councilmember O'Day

STUDY SESSION:
4TH AND COLORADO

4.A.

4th and Colorado Station Site Priorities and Process, was presented.

Recommended Action
Staff recommends that the City Council review and comment on the emerging
draft long-term use objectives and information provided for the 4th/Colorado
City-owned Property.
Members of the public Jerry Rubin, Scott Schonfeld (donated time by Jason
Islas), John Bela (donated time by Nathan Bishop), Mike Feinstein, Andria
McFerson, Brian Hutchings, and Myla Reson.
Considerable discussion ensued on topics including, but not limited to
walkability, redevelopment of the Comma Building, mts uses, capping of the
freeway, security, landscaping, water, multiple developers, bus routes, and
housing or office in particular location.
Overarching Council direction was provided as follows: 1. interest in
prioritizing the flyover; 2. deemphasizing the Fourth/Fifth Street cut through;
3. studying traffic flows both in and out of the site; 4. planning the uses first,
then maldng the form follow the function; 5. considering a direct link between
the freeway and parking; 6. looking at the advisability of office near transit; 7.
studying the 7111 Street/Olympic/Fifth Street alley to Sixth Street bus route; 8.
create an ongoing public process with multiple developers and lots of public
feedback; 9. exmnine opportunities for better access from the south side of the
City; I 0. evaluate all this in the context of the Gateway Access Master Plan;
and 11. keep capping of freeway, not just flyover, on the agenda.
Council agreed to this direction with a unanimous voice vote, with all members
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present excepting Councilmember O'Day.
ORDINANCES:
DEVELOPMENT
AGREEMENT 1415 5TH
STREET

7.A. Second Reading and Adoption of Ordinance No. 2495 (Cd
adopting Development Agreement No. 10203 (CCS) to allow a new 6-stot·y
(84 feet), 52,545 square-foot mixed-use project consisting of 64 residential
units and 6,345 square feet of g1·ound floor commercial space at 1415 5th
Street, was presented.
Recommended Action
Staff recommends that City Council adopt Ordinance No. 2495 (CCS) entitled:
"AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF SANTA
MONICA APPROVING THE DEVELOPMENT AGREEMENT BETWEEN
THE CITY OF SANTA MONICA, A MUNICIPAL CORPORATION, AND
1455NMS, LLC.".
Motion by Councilmember Davis, seconded by Mayor Pro Tern Vazquez, to
adopt the ordinance, reading by title only and waiving further reading thereof.
The motion was approved by the following vote:
AYES:

Councilmembers Davis, Winterer, O'Connor
Mayor Pro Tern Vazquez, Mayor McKeown
ABSENT: Councilmember O'Day
ABSTAlN: Councilmember Himmelrich
DEVELOPMENT
AGREEMENT 1560
LINCOLN BLVD.
(DENNY'S)

j

7.B. Second Reading and Adoption of Ordinance No. 2496 (CC~,
adopting Development Agreement 12DEV017 to allow a 5-story, 102,500
square-foot mixed-use project consisting of 100 residential units, 13,800
square feet of ground floor commercial space, and 232 parldng spaces
within a three-level subtel'l'anean parhlng garage at 1560 Lincoln
Boulevard (Denny's), was presented.
Recommended Action
Staff recommends that City Council adopt Ordinance No. 2496 (CCS) entitled
"AN ORDINANCE OF THE CITY COUNCIL OF TI-IE CITY OF SANTA
MONICA APPROVING THE DEVELOPMENT AGREEMENT BETWEEN
THE CITY OF SANTA MONICA, A MUNICIPAL CORPORATION, AND
NMS1550LINCOLN, LLC."
Motion by Councilmember O'Connor, seconded by Mayor Pro Tern Vazquez,
to adopt the ordinance, reading by title only and waiving further reading
thereof. The motion was approved by the following vote:
A YES:

Councilmembers Davis, Winterer, O'Connor,
Mayor Pro Tem Vazquez, Mayor McKeown
ABSENT: Councilmember O'Day
ABSTAIN: Councilmember Himmelrich
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LOBBYING

7.C. Introduction and First Reading of Revised Proposed Ordinance
Regulating Lobbying and Information About Disclosures, was presented.

Recommended Action
Staff reconm1ends that the City Council introduce for first reading the attached
proposed ordinance regulating lobbying and consider staffs proposals
regarding disclosure requirements.
There were no members of the public present to speak on this item.
Considerable discussion ensued on topics including frequency of disclosure,
trigger for disclosure, and extent of disclosure.
Motion by Councilmember Himmelrich, for staff to retum with an ordinance
with requirements for updating the information regarding who is being lobbied
and what is the purpose of the lobbying, that the ordinance capture expenses
extended in connection with the lobbying efforts, and changing the word
"officer" to "official" in the ordinance language.
Motion to amend by Councilmember Himmelrich, to adopt the ordinance
presented at this meeting with the motion's changes.
Councilmember Winterer seconded the motion as amended.
Motion to amend by Councilmember Hinnnelrich, to include reporting of
expenditures on a particularly lobbying subject. The motion was friendly to the
seconder.
Fmiher Council direction was provided to clarify that that expenditures would
be reported if directly related to the lobbying efforts.
Substitute motion by Mayor McKeown, seconded by Councilmember
0' Connor, to give direction to the City Attorney and direct that staff return
with an ordinance at a later agenda.
The motion was approved by the following vote with a unanimous voice vote,
with all members present excepting Councilmember O'Day.

CALIFORNIA GREEN
BUILDING STANDARDS
CODE

7.D. Introduction and First Reading of an Ordinance Updating the 2013
California Green Building Standards Code, Introduction and First
Reading of an Ordinance Amending City's Water Efficient Landscape
Ordinance, and Adoption of Resolution No. 10198 (CCS) entitled, "A
RESOLUTION OF THE CITY COUNCIL
OF THE CITY OF SANTA MONICA MAKING FINDINGS REGARDING
LOCAL CLIMATIC, GEOLOGICAL AND TOPOGRAPHIC CONDITIONS
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PURSUANT TO HEALTH AND SAFETY CODE SECTIONS 17958.5.
17958.7 and 18941.5" and Resolution No. 10199 (CCS) entitled, "[
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SANT
MONICA UPDATING THE SANTA MONICA WATER-EFFICIENT
LANDSCAPE AND
IRRIGATION STANDARDS", was presented.
Recommended Action

Staff recommends that City Council:
1. Adopt Resolution No. 10198 (CCS), making local climatic, geological and
topographic findings necessary to support the adoption of an Ordinance
amending the 2013 Califomia Green Building Standards Code.
2. Introduce for first reading the attached Ordinance Amending the 2 0 1 3
California Green Building Standards Code (Attachment B) by upgrading
the existing Solar Ready Requirement to become an on-site solar energy
generation requirement and codifying flashing installation requirements.
3. Introduce for first reading the attached Ordinance Amending City's Water
Efficient Landscape Ordinance (Attachment C) to include additional
landscaping, inigation and water conservation requirements in order to more
effectively combat the ongoing drought.
4. Adopt Resolution No. 10199 (CCS), Updating Water-Efficient Landscape
and Irrigation Standards (Attachment D) to implement new landscapinf'
irrigation and water conservation requirements in order to more effective!
combat the ongoing drought.
Members of the public Judy Abdo spoke generally in favor of the
recommended action.
Member of the public Jonathan Foster spoke generally in opposition to the
recommended action.
Motion by Councilmember Winterer,
seconded by Councilmember
O'Connor, to adopt Resolution No. 10198 (CCS) making local climatic,
geological and topographic findings necessary to support the adoption of an
Ordinance amending the 2013 California Green Building Standards Code.
The motion was approved by the following vote:
Councilmembers Davis, Himmelrich, Winterer, O'Connor,
Mayor Pro Tern Vazquez, Mayor McKeown
None
NOES:
ABSENT: Councilmember O'Day
AYES:

Motion by Councilmember O'Connor, seconded by Councilmember Wintere
to introduce for first reading the attached Ordinance amending the 20 J
California Green Building Standards Code (Attachment B) by upgradiL.,
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the existing Solar Ready Requirement to become an on -site solar energy
generation requirement and codifying flashing installation requirements.
Councilmembers O'Connor, Winterer, Himmelrich, Davis,
Mayor Pro Tern Vazquez, Mayor McKeown
NOES:
None
ABSENT: Councilmember O'Day
AYES:

Motion by Councilmember O'Connor, seconded by Councilmember Davis, to
introduce for first reading the attached Ordinance Amending City's Water
Efficient Landscape Ordinance (Attachment C) to include additional
landscaping, irrigation and water conservation requirements in order to more
effectively combat the ongoing drought.
Councilmembers O'Connor, Winterer, Himmelrich, Davis,
Mayor Pro Tern Vazquez, Mayor McKeown
None
NOES:
ABSENT: Councilmember O'Day
AYES:

Motion by Councilmember O'Connor, seconded by Councilmember Davis, to
adopt a resolution Updating Water-Efficient Landscape and hTigation
Standards (Attachment D) to implement new landscaping, ilTigation and water
conservation requirements in order to more effectively combat the ongoing
drought.
AYES:

Councilmembers Davis, Himmelrich, Winterer, O'Connor,
Mayor Pro Tern Vazquez, Mayor McKeown
NOES:
None
ABSENT: Councilmember O'Day
Mayor McKeown gave direction to determine findings in order to require
hearing loops in properties with assembly areas.
The direction was given without objection.
DUPLICATIVE SANTA
MONICA MUNICIPAL
CODE

7.E. Introduction and First Reading of an Ordinance to Repeal
Duplicative Santa Monica Municipal Code Chapters 9. 73 (Transportation
Impact Fee Program), 9.74 (Parks and Recreation Development Impact
Fee P1·ogram), and 9.75 (Aff01·dable Housing Commercial Linkage Fee
Program), was presented.
Recommended Action
Staff recommends that the City Council introduce for first reading the attached
proposed ordinance that would repeal Santa Monica Municipal Code Chapters
9.73, 9.74, and 9.75.
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Member of the public Andrea McFerson spoke generally in favor of thl"
recommended action.
Motion by Councilmember Himmelrich, seconded by Councilmember
Winterer, to introduce and hold first reading of the ordinance reading by title
only and waiving further reading thereof. The motion was approved by the
following vote:
A YES:

Councilmembers O'Connor, Winterer, Himmelrich, Davis,
Mayor Pro Tern Vazquez, Mayor McKeown
NOES:
None
ABSENT: Councilmember O'Day
STAFF
ADMINISTRATIVE
ITEMS:
ELECTION CODE

8.A. Modification of Boards and Commissions Policies, Council Rules
of Order, and Amendments to the City's Election Code, was presented.
Recommended Action
Staff recommends that the City Council:
1) Adopt Resolution No. 10200 (CCS) entitled, "A RESOLUTION OF THE
CITY COUNCIL OF THE CITY OF SANTA MONICA ESTABLISHING
POLICIES FOR CITY BOARDS, COMMISSIONS, TASK FORCES,
COMMITTEES AND REGIONAL ADVISORY BOARDS AND
REPEALING RESOLUTION NUMBER I 0690 (CCS)"; and
I

~IT~~~~~/~t~~ ~~i~~~(~~S~l~~~d~~N~!Ol~~~6i~~ m~

RULES OF ORDER AND PROCEDURE FOR THE CONDUCT OF CITY
COUNCIL MEETINGS AND REPEALING RESOLUTION NUMBER
10794(CCS)" ; and
3) Introduce an ordinance amending sections 11.04.01 0, 11.04.040, 11.04.090,
11.04.100, and 11.04.165(c), and deleting sections 11.04.170 and exhibits
from Chapter 11.04 Elections of the Santa Monica Municipal Code to, among
other things, increase transparency.
Members of the public Jerry Rubin, Jillian Alexander, Bruce Cameron,
Michael Feinstein, and Zina Josephs, spoke generally in favor of the
recommended action.
Members of the public Denise Barton, People of California, Michael Toney,
and Jonathan Foster spoke generally in opposition to the recommended action.
Considerable discussion ensued on topics including, but not limited to
videotaped testimony, donation of time, removal of Board and Commission
members for non-attendance, and campaign disclosure enforcement.
Motion by Councilmember Davis, seconded by Mayor Pro Tern Vazquez,
approve the staff recommendation.
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Motion to amend by Councilmember Davis to notify Council if a member
missed two of six consecutive meetings, so that Council could take appropriate
action. The motion was friendly to the seconder.
The motion was approved by the following vote:
AYES:

Councilmembers Davis, Himmelrich, Winterer, O'Connor,
Mayor Pro Tern Vazquez, Mayor McKeown
NOES:
None
ABSENT: Councilmember O'Day
City Attomey Moutrie raised a concern regarding the placement of the City
Manager's Report as a 2 item, a Special Ceremonial Agenda Item. She
suggested that it be included as an unnumbered item before 2 items on the
agenda.
Council direction was provided as follows:
Councilmember Winterer gave direction to the City Attorney to retum with
ideas regarding local enforcement of the required disclosure laws.
That direction was provided without objection fi·om the Council.
Councilmember Himmelrich provided direction to staff to return with
information regarding a policy to not look at boards and commissions for
recommendations for appointments to the body.
That direction was approved by a voice vote with the following votes:
A YES:

Councilmembers Davis, Himrnelrich, Winterer,
Mayor Pro Tern Vazquez, Mayor McKeown
NOES:
Councilmember O'Connor
ABSENT: Councilmember O'Day
The initial motion was re-voted, clarifying that it included the placement of
the City Manager's Report on the agenda, but not as a Special Ceremonial
Item. The motion was approved by the following vote:
A YES:

Councilmembers O'Connor, Winterer, Himmelrich, Davis,
Mayor Pro Tern Vazquez, Mayor McKeown
NOES:
None
ABSENT: Councilmember O'Day

REPORT ON MEETING
COMPENSATION

Pursuant to State law, City Clerk Sarah Gorman announced that Council will
receive $50 for meeting as the Housing Authority and no compensation for

13

October 27,2015

Exhibit 4

meeting at the Redevelopment Successor Agency.

I

Special Joint Meeting of the City Council, Redevelopment
Agency and Housing Authority
BUDGET CHANGES
Mayor McKeown was
excused ji-om the meeting at
11:27 and left the Chambers.

Success~

S.B. FY 2014-15 Year-End Budget Changes; and FY 2015-16 Budget,
Position and Compensation Changes, was presented.
Recommended Action
Staff recommends that the City Council, Housing Authority and Successor
Agency to the Santa Monica Redevelopment Agency:
1. Approve changes to the Fiscal Year 2014-15 Revised Budget as detailed in
Attachment A; and
2. Approve changes to the Fiscal Year 2015-16 Adopted Budget and FY 201617 Budget Plan as detailed in Attachment B.
Staff also recommends that the City Council:
I. Review the City's year-end financial status;
2. Adopt Resolution No. I 0202 (CCS) entitled, "A RESOLUTION OF THE
CITY COUNCIL OF THE CITY OF SANTA MONICA ESTABLISHING
NEW CLASSIFICATIONS AND ADOPTING SALARY RATES FOR
ASSISTANT
COMMUNITY
BROADBAND
ANALYST,
CIT V
1
MANAGER, CITY PLANNING DIVISION ASSISTANT, CIT[
PLANNING STAFF ASSISTANT, COMMUNICATIONS SYSTEM.
TECHNICIAN, FACILITIES MAINTENANCE MANAGER, LEAD
BUILDING AND SAFETY PERMIT SPECIALIST, RESOURCE,
SAFETY AND TRAINING
RECOVERY, AND RECYCLING
COORDINATOR, REVENUE OPERATIONS SPECIALIST, SENIOR
ADVISOR TO THE CITY MANAGER ON AIRPORT AFFAIRS, TRANSIT
OPERATIONS SUPERINTENDENT, TREASURY
OPERATIONS SUPERVISOR"; and
3. Approve the position and classification changes detailed in Attachment D.
Members of the public Irene Zivi, Betsy Hiteshew, Laura Ornelas, Barbi
Applequist, Laila Tashimi, Rene Melara, Lisa Golden, Shari Davis and
Rochelle Fanali, spoke generally in favor of the recommended action.
Considerable discussion ensued on topics including, but not limited to child
care, open space at the Airpmi, and broadband improvements at libraries.
Mayor/Chair McKeown announced that he had a possible financial conflict
regarding the provision of funds to the Santa Monica Malibu Unified School
District. He recused himself from consideration of discussion and vote on
funding for the Santa Monica Malibu Unified School District and left the d4
and left Council chambers.
[
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Mayor Pro Tern/Chair Pro Tern Vazquez assumed administration of the
meeting.
Motion by Councilmember/Agency Member/Authority Member Winterer,
seconded by Councilmember/Agency Member/Authority Member
Himmelrich, to allocate funds for playground facilities to Edison Language
Academy as recommended by staff.
The motion was approved by the following vote:
AYES:

Councilmembers/Agency Member/Authority Members
O'Connor, Winterer, Himmelrich, Davis,
Mayor Pro Tern/Chair Pro Tern Vazquez
NOES:
None
ABSENT: Councilmember/Agency Member/Authority Member O'Day
ABSTAIN: Mayor/Chair McKeown
Mayor McKeown returned to
Chambers at 11:25 p.m.

Motion by Councilmember/Agency Member/Authority Member Winterer,
seconded by Mayor Pro Tern/Chair Pro Tern Vazquez, to approve the staff
direction with a change to set aside $.5M that had been recommended for
Airport Avenue pedestrian improvements and give direction to use the funds
in other ways for local control of City land, or to use the funds for tenant
harassment issues.
Motion by amend by Councilmember/Agency Member/Authority Member
Davis to include funds allocated for BBB fare reduction and Expo outreach to
provide fi·ee passes for BBB bus lines that cross Expo on opening day,
contingent on matching a Metro plan.
The amendment was friendly to the maker and seconder.
Motion to amend by Councilmember/Agency Member/Authority Member
Davis to direct staff to work with the local tech community to provide
computers to persons to access the high speed intemet through the proposed
City Net project recommended by staff.
The amendment was tl·iendly to the maker and seconder.
The motion was approved by the following vote:
AYES:

Councilmembers/Agency Members/Authority Members Davis,
Himmelrich, Winterer, O'Connor
Mayor Pro Tern/Chair Pro Tern Vazquez, Mayor/Chair McKeown
NOES:
None
ABSENT: Councilmember/Agency Member/Authority Member O'Day
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MINUTES

S.C. Approval of minutes of the January 27, Apri114, June 9 and Julp
23, 2015 Housing Authority meetings, was presented.
Motion by Councilmember/Agency Member/Authority Member Davis.
seconded by Mayor Pro Tern/Chair Pro Tern Vazquez, to adopt the staff
recommendation. The motion was approved by a unanimous voice vote, with
all members present excepting Councilmember/Agency Member/Authority
Member O'Day.

ADJOURNMENT OF
SPECIAL JOINT
MEETING

On order of the Mayor/Chair, the special joint meeting was adjourned at 11:30
p.m., and the regular City Council meeting reconvened with all members
present.

REDUCING EMISSIONS

S.D.

Potential Options for Reducing Emissions, was presented.

Recommended Action
Staff recommends that the City Council direct staff to:
1. Include provisions in Santa Monica Airport ("the Airport" or "SMO") leases
that limit the sale of aircraft fuels for piston-engine aircraft to low-lead or
unleaded fuels and fuels for turbine-engine aircraft to biofuels or other
sustainable fuels by a date or dates certain;
2. Include provisions in flight schools leases prohibiting lessees from using
j
leaded fuels for flight training;
3. Require lessees who currently sell aircraft fuel at the Airport to beg'
remediation of any contamination of the premises they occupy;
I
4. Assess and report back to Council on the possible termination of third party
fuel sales at the Airport and on the feasibility of the City taking over that
function to assure that, so long as aircraft fuel is sold at the Airport, it is the
most environmentally sound fuel available; and
5. Begin developing and report back on a cap on total emissions generated by
the Airport.
Members of the public Robert Rigdon, Jerry Rubin, Val Davidson, William
Weishaupt, Alan Levenson, Steve Unger, Campbell MacDonald, Joseph
Hardin, Zina Josephs, Michael Brodsky (donated time by Lonaine Sanchez),
Julie Adelson, David Klass (donated time by Lucia Klass), Jim Redden,
Carolyn Goldman, Mike Salazar, Joe Schmitz (donated time by Joan Schmitz),
Martin Rubin (donated time by Virginia Ernst), Charles S. Ryan, Cathy Larson
spoke generally in favor of the recommended action.
Members of the public Stacy Howard, Denise Barton, People of California,
spoke generally in opposition to the recommended action.
Considerable discussion ensued on topics including, but not limited ["
measurement of pollution, type of emissions regulated, level of lead in fue.
I
and selling of fuel at the airport.
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Motion by Councilmember Winterer, seconded by Councilmember
Himmelrich, to move the staff recommendation with the following
amendments: ( 1) limit sales aircraft fuels for piston engines to simply unleaded
fuels; (2) make clear that under #5, "Begin developing and report back on a
cap on total emissions generated by the Airport," the cap contains on all
pollutants, not just greenhouse gas, and (3) direct staff to look at airports that
do have federal funding and have ceased fuel sales outright.
Motion to amend by Councilmember Davis to examine the question of the City
taking over responsibility for all fuels at the airpmi. The motion to amend was
friendly to the maker and the seconder.
The motion was approved by the following vote:
A YES:

Councilmembers O'Connor, Winterer, Himmelrich, Davis
Mayor ProTem Vazquez, Mayor McKeown
NOES:
None
ABSENT: Councilmember O'Day
The following Council direction was presented:
Mayor Pro Tem Vazquez directed staff to explore further security measures
including passenger and pilot screening, and screening of others working on
the aircraft.
Council agreed to this direction without objection.
Councilmember Himmelrich directed staff to: direct staff to look at limiting
the fixed based operations (FBO) hours at the airport; direct staff to look at
commencing the CEQA visioning process to do things with the airport other
than current uses; and look at ability to migrate aviation uses off the western
parcel.
Council agreed to this direction without objection.
Councilmember Winterer directed staff to explore eliminating the flight
schools outright.
Council agreed to this direction without objection.
Mayor McKeown directed staff to explore the installation of equipment to
accurately measure pollution and generate data on which we could then
evaluate the effectiveness of the measures we are taking; and to direct staff to
see how that could be done by having the polluters pay for the cost of the
measurement.
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Council agreed to this direction without objection.
COUNCILMEMBER
DISCUSSION ITEMS:
HOUSING COMMISSION

13.A. Appointment to one unscheduled vacancy on the Housing
Commission for a term ending 6/30/2017, was presented.
No members of the public were present to speak.
On order of the Mayor, the floor was opened for nominations.
Mayor McKeown nominated Sue Keintz.
Councilmember Davis nominated Blayne Sutton-Wills.
Sue Keintz was appointed by the following vote:
Sutton-Wills: Councilmember Davis, Mayor Pro Tern Vazquez
Keintz: Councilmembers Himmelrich, Winterer, O'Connor, Mayor McKeown
Councilmember O'Day was absent.

NATIONAL LEAGUE OF
CITIES

13.B. Designation of two voting delegates for the National League of
Cities' Annual Business Meeting, to be held on November 7, 2015, i
Nashville, Tennessee, was presented.
[
No members of the public were present to speak.
Motion by Mayor McKeown, seconded by Councilmember Winterer, to
appoint Mayor Pro Tern Vazquez and Councilmember O'Connor as voting
delegates.
The motion was approved by unanimous voice vote, with all members present
excepting Councilmember O'Day.

PERSONNEL BOARD

13.C. Request of the Personnel Board to remove a current membet· due
to non- participation, declm·e the seat vacant, and direct the City Clerk to
publish the vacancy, was presented.
No members of the public were present to speak.
Motion by Councilmember Davis, seconded by Councilmember Himmelrich,
to approve the request of the Personnel Board to remove current member
Virginia Coles due to non-pmiicipation, declare the seat vacant, and direct the
City Clerk to publish the vacancy. The motion was approved by a unanimous
voice vote, with all member present excepting Councilmember O'Day.
I
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CORPORATE RENTALS
Councilmember 0 'Connor
was excused at 1:10 a.m.

13.D. Request of Mayor McKeown and Councilmember Winterer that
Council direct staff to prepare amendments to the existing ordinance
controlling corporate rentals so as to regulate the advertising of such
rentals, as is done for shorter- term vacation rentals, and otherwise to
strengthen Santa Monica's ability to retain housing stock for residential
use and effectively enforce prohibitions against commercialization of
residential neighborhoods, was presented.
Members of the public Rebecca Samuels, Cara Brown, Teri Keatings, and
People of California spoke generally in opposition to the recommended action.
Motion by Mayor McKeown, seconded by Councilmember Hinnnelrich, to
approve the proposed recommendation.
The motion was approved by the following vote:
A YES:

Councilmembers Winterer, Himmelrich, Davis,
Mayor ProTem Vazquez, Mayor McKeown
NOES:
None
ABSENT: Councilmembers O'Connor, O'Day

COASTAL COMMISSION
PERMITS

13.E. Request of Mayor P1·o Tern Vazquez and CouncilmembeJ'
Himmelrich that staff investigate and report to the City Council
concerning the effect of The Shore hotel's failure to obtain Coastal
Commission permits before issuance of Santa Monica building permits,
the J'ecent refusal of the Coastal Commission to issue permits after-thefact, and possible actions as a result of this failm·e, was presented.
Members of the public Denise Barton spoke generally in favor of the
recommended action.
Motion by Councilmember Himmelrich, seconded by Mayor Pro Tem
Vazquez, to approve the proposed action.
Motion to amend by Councilmember Himmelrich to direct staff to return with
an information item. The motion to amend was friendly to the seconder.
The motion was approved by unanimous voice vote, with all members present
excepting Councilmembers O'Connor and Councilmember O'Day.

PUBLIC INPUT:

Members of the public John London, Denise Barton, People of California,
Michael Toney, Brian Hutchings, Andria McFerson, Jonathan Foster, Dhun
May, and Michael Feinstein commented on various local issues.

ADJOURNMENT

On order of the Mayor, the City Council meeting was adjourned at 1:44 a.m.
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ATTEST:

APPROVED:

Ctvltv~ 'ifJ. /d{y?mMU
Sarah P. Gorman
City Clerk

Kevin McKeown
Mayor
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Notice Regarding City's Control of Property at Santa Monica Airport
Former leaseholder: A T E Of CALIFORNIA, dba AMERICAN FLYERS
Premises located at: 2501 AIRPORT AVENUE SANTA MONICA
The lease covering the premises you occupy at the Airport expired on June 30, 2015. That lease
provides: "Lessee hereby waives notice to vacate or quit the premises and agrees that City shall
be entitled to the benefit of all provisions of law respecting the summary recovery ofpossession
of the Premises from a tenant holding over to the same extent as ifstatutory notice had been
given. Lessee further agrees that if it fails to surrender the Premises at the expiration or
termination of this Agreement in good condition, reasonable wear and tear excepted, Lessee
shall be liable to City for any and all damages which City may suffer by reason thereof, and
Lessee will indemnify, defend and hold harmless City against all claims and demands made by
any succeeding tenants against City " and that "acceptance by City ofmonthly rent .from Lessee
after such expiration or earlier termination of the Agreement shall not results in a renewal of
this agreement or an extension of the Term of this Agreement. " (copy of executed lease
attached.)
Thus, since June 30, 2015 you have occupied premises at the Airport as a holdover pursuant to
state law with no direct right to continuing occupancy.
The City Council's recently adopted Leasing Policy explicitly recognizes the City's
responsibility to grant leases at the Airport only to the extent required by law. Several
proceedings to determine what may be "required by law" are in process.
Under your expired lease and California law the City has the right immediately to terminate your
possession and occupancy. Accordingly, you and all former subtenants. if any, are reminded and
notified that you do not have the permission (express or implied) of the City of Santa Monica to
such occupancy.
Furthermore, you are reminded that under your expired lease, you are liable for all damages that
the City is incurring because you have failed to vacate such premises. Thus, in addition to
holdover rent, you are liable for the City's consequential and special damages.
For the moment the City is refraining from exercising its right to institute unlawful detainer
actions against you and any former subtenants. Of course, the City reserves its right to initiate
unlawful detainer actions and to pursue all legal and equitable remedies at any time of its
choosing. in its sole and absolute discretion. Furthermore. the City reserves all rights. legal.
regulatory, proprietary and other. to possess, manage and control its Airport property.
I am available to discuss any questions or concerns you may have regarding this notice. You

may contact me at (31 0) 458-2699 or by e-mail at nelson.hemandez@smgov.net.
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City Council
Report
City Council Meeting: August 23, 2016
Agenda Item: 11.A

To:

Mayor and City Council

From:

Rick Cole, City Manager, City Manager's Office, Administration

Subject: Resolution Regarding Local Control and Closure of the Santa Monica Airport;
Policy for Eliminating Private Provision of Aeronautical Services and
Establishing Exclusive Public Proprietary Fixed Based Operations With City
Provision of Aeronautical Services Required By Law; Consideration of Other
Lawful Means of Curtailing Adverse Airport Impacts, Including, Among
Others: Applying to the FAA for Runway Alterations; Enforcing Local, State &
Federal Laws Relating to Airport Operations; Transitioning From Leases to a
Permit System for Certain Airport Uses; Eliminating Lead Fuel; and
Enhancing Airport Security
Recommended Action
Staff recommends that the City Council:
1. Adopt a Resolution declaring that it shall be the policy of the City to close the
Santa Monica airport to aviation uses, as soon as legally permitted, with the goal
of on or before July 1, 2018, and directing the City Manager to implement all
necessary administrative measures accordingly; and
2. Adopt a Policy for Establishing Exclusive Public Proprietary Fixed Based
Operations (FBO) Services with City Proprietor Services and directing the City
Manager to implement all steps necessary or advisable to implement that policy.
Executive Summary
The passage of Measure Local Control (Measure LC) in November 2014 and the
subsequent expiration of the City’s 30 year agreement with the FAA to continue to
operate the Airport as well as the disputed expiration of the 20 year Grant Assurances
in 2015 have set the stage for the City of Santa Monica to definitively re-exert local
control over 227 acres of land owned by the City for more than a century. During that
time, it was the site for the making of aviation history and performed a vital function in
peace and war. In recent years, however, an airport originally established for biplanes
has become an ever-more- active jetport for personal and corporate jet traffic. The
adverse impacts of noise, pollution and safety hazards of Airport operation have long
been documented.
At the unanimous direction of the City Council, the staff
recommends adopting a Resolution and policy to move forward decisively to exert and
test our local authority by officially asserting the City’s intention to close the Airport as
soon as legally permitted with the goal of doing so by June 30, 2018 or sooner if
possible.
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Acknowledging the many legal challenges regarding that authority now pending, the
City should continue to exercise its legitimate authority to enforce its recently adopted
leasing policy; replace the existing FBOs with exclusive City operations; consider
removal of the Western Parcel from aviation use; and take other such steps for an
orderly transition as are appropriately within its legal jurisdiction.
Finally, the Council expressed a commitment to initiate the lengthy and complex
process of planning and environmental review for transition to a complete park campus
containing uses consistent with the terms of Measure LC. The recommended resolution
authorizes the commencement of that future planning to establish and fund an array of
natural, recreational and cultural resources and amenities to serve the residents and
neighbors of the City of Santa Monica for generations to come.
On July 26, 2016, the City Council agreed to consider a resolution expressing the City
Council’s intention to close the Santa Monica Airport to aviation use, as soon as that is
legally permitted with a goal of June 30, 2018 and earlier if possible, and, authorizing
the City Manager to initiate all administrative measures necessary to implement the
resolution.
The land currently occupied by the Airport consists of 227 acres of multiple parcels,
much of which has been under exclusive City ownership since 1926 when Santa
Monica voters approved a park bond ballot measure. Beginning in the late 1950s, with
the advent of jet aircraft, the relationships among Douglas Aircraft, the City of Santa
Monica, and the residents soured and became adversarial.
In 1981, the City Council declared its intention to close the Airport when legally possible.
After a series of negotiations, FAA and the City reached a 30 year comprehensive
settlement that expired in 2015. Despite the settlement, the adverse impacts of airport
operations continue, and in some respects accelerated, due to the significant increase
in jet aircraft operations, continued use of leaded fuel, and the fear and actuality of
accidents.
In June 2014, Santa Monica voters were presented with two opposing Airport ballot
measures. Measure D was supported by aviation interest and Measure Local Control
(Measure LC) was backed by community residents; Measure LC received 60% of the
vote and Measure D was defeated when it earned only 40% of the vote. Measure LC
reads:
Subject only to limitations imposed by law, the City Council shall have full
authority, without voter approval, to regulate use of the Santa Monica Airport,
manage Airport leaseholds, condition leases, and permanently close all or part of
the Airport to aviation use.
If all or part of the Airport land is permanently closed to aviation use, no new
development of that land shall be allowed until the voters have approved limits on
the uses and development that may occur on the land. However, this section
shall not prohibit the City Council from approving the following on Airport land
that has been permanently closed to aviation use: the development of parks,
public open spaces, and public recreational facilities; and the maintenance and
replacement of existing cultural, arts and education uses.
There are multiple reasons to transition the land currently occupied by the Airport into
uses consistent with Measure LC: closing the Airport would stop adverse impacts of
Airport operations; effectuate Measure LC; and greatly improve the quality of life. It
would be a major transformative event.
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The City is involved in two legal proceedings that have material effects on when the City
can close the airport. First, the federal lawsuit regarding the effect of the Instrument of
Transfer (IOT) is hugely determinative. The case is scheduled for trial August 2017.
The second case is a Part 16 administrative proceeding. This case involves the date
when Federal grant obligations expire, thus freeing Santa Monica from the need to
comply with key federal regulations regarding the Airport. On August 15, 2016, as
expected, the FAA upheld its previous determination that the City is obligated until
2023. The City should appeal the FAA determination to the federal courts.
If the resolution and policy are adopted the City Manager intends to implement a series
of actions that may include all of the measures below but is not necessarily limited to
these actions:
1. Commencing the park planning process, including conducting an environmental
analysis as required by the California Environmental Quality Act (CEQA) and the
National Environmental Protection Act (NEPA).
2. Investigating whether certain fractional jet operators are operating as scheduled
airlines.
3. Submitting an application to FAA which would alter the Airport runway by
removing the 1949 Quit Claim Parcel, also known as the “Western Parcel” from
aviation use.
4. Ceasing forbearance of lax enforcement of the Santa Monica Airport noise
ordinance and apply enforcement as written.
5. Transitioning aircraft hangar uses from lease agreements to permits.
6. Creating a City of Santa Monica Fixed Based Operation and eliminate the current
providers.
7. Eliminating lead fuel.
8. Enhancing airport security.
BACKGROUND
Few issues have as long, contentious or significant a history as the struggles over the
future of the Santa Monica Airport. “Exerting Local Control” over the City-owned land
occupied by the Santa Monica Airport is one of the City Council’s top five Strategic
Goals.
On July 26, 2016, at the request of Mayor Tony Vazquez and Mayor Pro Tem Ted
Winterer, the City Council agreed to consider a resolution (1) expressing the City
Council’s intention to close the Santa Monica Airport to aviation use, as soon as that is
legally permitted with a goal of June 30, 2018 and earlier if possible, and, upon
compliance with applicable legal processes, to transition the land currently occupied by
the Airport to uses consistent with Measure LC (Local Control), and (2) authorizing the
City Manager to initiate all administrative measures necessary to implement the
resolution, including commencement of planning and environmental review processes
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required by the California Environmental Quality Act and the State Planning Act. The
motion passed by unanimous consent.
The subject resolution is a clear acknowledgement by the City Council to implement
Measure LC and it intends to close the Airport as quickly as legally permitted and by
lawful means.

Evolution of the City and Airport Relationship
According to Cloverfield.org, as early as 1922 the land currently occupied by the Airport
was used as a landing field. In 1926 Santa Monica voters approved a park bond ballot
measure to purchase the land currently occupied by the airport. Below is an excerpt of
the 1926 ordinance.

The property has been under city ownership from that time to present, having
undergone expansion during and after World War II. Since its establishment over 90
years ago, the Airport has played an important part in the evolution of Santa Monica.
For instance, the Douglas Aircraft factory at the Airport produced more than 6,000 DC-3
and other fighter/bomber aircraft to help the United States win World War II.
Beginning in the late 1950s, with the advent of jet aircraft, the relationships among
Douglas Aircraft, the City of Santa Monica, and the residents soured and became
adversarial. The City (responding to residents’ protests) refused to extend the SMO
runway even at the cost of losing local jobs to avoid “locking in” noise from the DC-8
jetliners that Douglas proposed to build in 1958. In 1962 a public hearing was held at
the Santa Monica Civic Auditorium to discuss the impacts of airport operations on
residents. In 1967, a large group of residents sued the City, claiming jet operations had
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damaged their property values and their quality of life.

Five years later, the City

adopted an ordinance designed to reduce aircraft noise and ban jet aircraft.
In 1981, the City Council adopted Resolution 6296 declaring its intention to close the
Airport when legally possible. After a series of negotiations, FAA and the City reached
a comprehensive settlement in 1984.

“The 1984 Agreement” recognized the City’s

authority to mitigate aircraft noise, impose curfew limits, ban helicopter training, limit the
number of aircraft tie-downs, and remove certain land on the south side of the airport
from aviation use. In return, the City agreed to: 1) operate the airport until June 30,
2015 and 2) permit fixed base operators (FBOs) to serve passengers, service and
maintain aircraft, and sell avgas and jet fuel.
Fractional aircraft is a common term for fractional ownership of aircraft where multiple
owners share the costs of purchasing, leasing and operating the aircraft. Commercial
programs for large aircraft include LuxJet Group, NetJets, Flexjet, Flight Options,
PlaneSense, Executive AirShare, AirSprint and Autumn Air. Fractional jet operations
transformed business jet operations nationally and ushered in the escalating jet
operations at SMO that continues today. The bar chart below clearly shows the trend in
the growth of jet aircraft at the expense of piston aircraft.
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By 1999, increased jet traffic caused Los Angeles City residents to sue the City of Santa
Monica based on adverse health impacts and nuisance caused by the Airport. By 2008,
the City Council passed an ordinance banning (larger and faster) Category C and D
aircraft from using SMO due to their adverse environmental impacts and increased
safety hazards resulting from faster landing speeds coupled with the short (4,970 foot)
SMO runway length.

The FAA enjoined enforcement of this ordinance and later

prevailed in Federal Court.
A common theme in this long-running issue centers on the environmental impacts of jet
operations, particularly the loud noise of jets that residents nearby the Airport find
intolerable. According to the City noise violation database from May 1, 2013 to April, 30
2016 – jet operations account for 92 % of all the (95 decibel) SMO noise violations. For
context, a 95 decibel jet noise seems as loud as a jackhammer at 50 feet. The Santa
Monica Municipal Code imposes a 75 decibel maximum five-minute noise exposure limit
for the community.
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As shown below, total operations have decreased significantly since the 1999 peak.

However, jet operations continue to increase at SMO, thus exacerbating and increasing
noise pollution and the potential for a significant large scale accident. Because jets are
typically much larger and carry far more fuel (a Gulfstream IV weighs as much as
75,000 pounds and carries 15 tons of jet fuel), jets pose far greater risks to residents
than do propeller aircraft, should an accident occur.
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Aircraft accidents, noise, and air pollution are not the only risks that the Airport poses to
nearby residents. For nearly 25 years, California has banned lead as an additive for
automobile fuel because of its toxic effects on humans, particularly children. Leaded
auto gas was banned because of the highly adverse environmental impacts it has on
people and the environment.

Since 2008 the EPA found there is no safe lead

particulate exposure level (especially for infants) and it recommended limiting the use of
lead in aviation fuel because the lead particles from avgas comprise more than 50% of
the total US lead emissions.
Unlike jet aircraft, piston aircraft utilize leaded fuel. In 2009, the EPA studied SMO lead
emissions (totaling 800 pounds in 2002) and estimated the lead particulates had been
roughly halved due to the decrease in piston aircraft traffic by 2009. At the Airport, two
FBO vendors combine to sell approximately 260,000 gallons of leaded fuel each year.
Each gallon of avgas fuel contains about two grams of lead. Thus, SMO generates
260,000 x 2 = 520,000 grams, or about 1,160 pounds of lead particles. If SMO were to
close, more than half a ton of lead particles that impact this region would cease to be
generated.
The Office of Environmental Health Assessment, (OEHA) which is a department within
the California Environmental Protection Agency (CalEPA), produces a pollution burden
map. According to OEHA, the census tract in which the airport lies, ranks in the 79 th
percentile of most pollution burden census tracts in all of California.

The OEHA
8 of 20

Exhibit 6

pollution burden index consists of various pollutants, including diesel, PM2.5 and toxic
releases. In the case of diesel, PM2.5 and toxic releases, the census tract that houses
the Airport has the highest reading for diesel, PM2.5 and toxic releases in all Santa
Monica.
In summary, all the aforementioned trends and impacts of noise, pollution, and dangers
have a wide-reaching adverse impact on a large area around SMO today. Over 1,800
residents as far as three miles away from the runway (Santa Monica, West Los
Angeles, Venice, Mar Vista and Marina del Rey) articulated these negative impacts in
personal letters to Congressional Representatives Ted Lieu and Karen Bass. These
personal testimonials were presented to the FAA on July 8, 2015 in Washington, D.C.
The map below indicates where a portion of the residents are located.

A

Geospatial

Analysis

of

the

Distribution

of

Westside

Residents

Negatively Impacted by the Santa Monica Airport
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There are over 130,000 residents within two miles of Santa Monica Airport. Red
markers indicate a partial sample of documented complaints by residents that were
presented to the FAA by Congressional Representatives.
Adoption of Measure Local Control (Measure LC)
In June 2014, Santa Monica voters were presented with two opposing Airport ballot
measures. Measure D was sponsored and supported by the National Business Aircraft
Association, (NBAA), the Aircraft Operators and Pilots Association (AOPA), and the
Santa Monica Airport Association (SMAA) – entities presently suing the City to keep
SMO open for business. Measure D, funded by almost $1,000,000 from the NBAA and
other Washington DC special interests, can only be described as a pro-aviation
measure designed to change the City Charter and thereby ensure the continuance of
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airport operations at SMO.

Measure D, which had no local community support or

endorsements, lost 40 percent to 60 percent.
Measure LC was supported by virtually all local Santa Monica groups, neighborhood
associations, and organizations.

Measure LC passed 60 percent to 40 percent; it

clearly presents an electoral mandate to the City. Measure LC reads as follows:
Subject only to limitations imposed by law, the City Council shall have full
authority, without voter approval, to regulate use of the Santa Monica Airport,
manage Airport leaseholds, condition leases, and permanently close all or part of
the Airport to aviation use.
If all or part of the Airport land is permanently closed to aviation use, no new
development of that land shall be allowed until the voters have approved limits on
the uses and development that may occur on the land. However, this section
shall not prohibit the City Council from approving the following on Airport land
that has been permanently closed to aviation use: the development of parks,
public open spaces, and public recreational facilities; and the maintenance and
replacement of existing cultural, arts and education uses.
While residents did not vote to close the Airport, they clearly intended that City Council
limit/reduce airport operations and specified that if the Airport closes, the land currently
occupied by the Airport must be used for the development of parks, public open spaces,
and public recreational facilities; and the maintenance and replacement of existing
cultural, arts and education uses, unless there is a vote of the people to the contrary.
The voter turnout in the Sunset Park and Ocean Park neighborhood precincts (those
residents most impacted by SMO operations) approached 75 percent with LC approval
rates of over 80 percent.

Post Measure LC Actions Taken by the City
Since Measure LC passage, the City has taken various steps to regain local control
over the property now occupied by the Airport. On March 22, 2016, the City adopted a
new leasing policy.

Only uses that are compatible with surrounding neighbors are

permitted per this policy, unless the use is required by law.

Second, the City has

continued its legal battles, both in the federal courts and through ongoing FAA
administrative proceedings.

Third, the City did not extend the lease of the largest
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Airport master tenant, Gunnell Properties.

The City is in the process of bringing

Gunnell’s former sub-tenants into compliance with the Council’s adopted Leasing
Policy. Fourth, City staff has begun the process of eliminating the remaining master
tenants while maintaining an orderly transition. Fifth, the City and Justice Aviation
reached an agreement, and Justice Aviation voluntarily vacated. Sixth, consistent with
Measure LC, the City Council approved hiring a park planning consulting firm in order to
expand Airport Park from 8 acres to 20 acres. In a related action, the City removed all
aircraft from the southeast parcel to clear the way for the park expansion. Last, the City
required the Airport Fund to repay the General Fund $1.2M in FY 15-16 in order to
reduce the Airport’s debt obligation to the City.

DISCUSSION
Closing the Santa Monica Airport Would Be Transformative
The Santa Monica Airport, located in a highly urbanized and densely populated region,
occupies 227 acres consisting of multiple separate parcels.

While many transient

aircraft transit SMO, only 310 aircraft are based at the Airport. Thus, the benefit of
dedicating a vast track of valuable land for the tiny number of aviation users comes at
the expense of precluding an increased quality of life for tens of thousands of residents
(and visitors) who would otherwise enjoy greatly improved park, recreational, cultural,
and community amenities. It should be noted that in Los Angeles County there are 3.3
acres of park for every 1,000 residents.

Santa Monica falls fall below the County

average at only 1.4 acres for every 1,000 residents. If the parcels of land currently
dedicated to aviation are converted to park space, the City of Santa Monica would reach
parity with Los Angeles County. Moreover, closing the Airport represents perhaps the
greatest and last opportunity to create a “great park” in Santa Monica, or perhaps the
entire West Los Angeles area, analogous to Central Park in New York, Golden Gate
Park in San Francisco, or Millennium Park in Chicago.

Transforming this precious

property into uses consistent with Measure LC may well become the greatest
transformative event of this century for the City of Santa Monica, equal to or surpassing
the pier or extending the Expo Rail line to the beach.
In March of this year, the City Council adopted a leasing policy. The leasing policy
authorizes the City Manager to enter into lease agreements at the Airport, provided the
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term of the agreements does not exceed June 30, 2018. The Council selected June 30,
2018 as the longest lease term because by said date, or perhaps sooner, the courts are
expected to resolve the legal matters in favor of the City thus allowing the City to close
the Airport.
Should the City Council elect to pass this resolution and adopt the policy, it can cite the
reasons below:
1. Closing the Airport Would Eliminate Adverse Impacts of Airport Operations. Santa
Monica and indeed, all of Southern California has become increasingly urban. The
Santa Monica population exceeds 11,000 persons per square mile –greater than
surrounding Los Angeles communities while our park acreage trails that of Los
Angeles. Land uses that were once prominent such as drive-in theaters have closed
due to economic pressures, and land-uses such as land-fills have been relocated to
more appropriate locations in order to stop their adverse impacts on large highly
urbanized communities.

While an airfield may have been an allowed use, and perhaps even innovative in
1926 at the time of the bond measure, as the City has evolved the harmful
environmental impacts of SMO operations have increased to the point where the
Santa Monica Airport is no longer a community benefit. From December 1928 to
August 1939 there was an average of only 70 flights per year, hence the airfield was
not incompatible with the semi-rural nature of the city at that time.

In addition to removing the threat of a catastrophic jet aircraft accident, closing the
Santa Monica Airport would halt ongoing adverse environmental impacts of airport
operations, e.g.: 1) noise pollution, 2) fine particulate air pollution, and 3) lead
particle pollution.

Closing the Santa Monica Airport may be the single most

important, immediate, and locally achievable environmental protection measure
available to the City Council.

2. Transitioning the Airport to Be Consistent with Measure LC Would Greatly Improve
the Quality of Life.

In 2014, Santa Monica residents approved Measure Local

Control. Per Measure LC, only “parks, public open spaces, and public recreational
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facilities; and the maintenance and replacement of existing cultural, arts and
education uses are permitted on the land currently occupied by the Airport without a
vote of Santa Monica residents.” The transition of property currently used for aircraft
operations at the Airport to uses permitted under Measure LC would dramatically
improve the surrounding conditions for Santa Monica and West Los Angeles
residents by replacing highly dangerous environmental threats with desirable
surroundings that will greatly enhance residents’ quality of life.

3. Closing SMO Is A Matter of Local Control and Property Rights. The City owns the
land now occupied by the Santa Monica Airport. Property owners, including cities,
have legal right to exercise their property rights within the constraints imposed by the
authorized land use regulator. The Federal Government is not a local land use
regulator, thus, FAA does not have jurisdiction over land use decisions in Santa
Monica.

Using its municipal powers, including its property rights and land use

authority in 1926, the City created an airfield and park and in 1941 leased the land to
the Federal Government during a time of national emergency. Now after 90 years of
transformative change, if the City Council determines that the negative
environmental impacts of airport operations outweigh the benefits that SMO
provides, the City has the sole authority, as the property owner and as the land use
regulator, to make that decision, not the FAA.
4. Legal Liability. As owner/operator of the Airport, the City is legally responsible and
potentially liable for injuries resulting from Airport operations. In contrast, the federal
government has no liability because it is immunized by the Doctrine of Sovereign
Immunity. Thus, according to the FAA, the City has all the responsibility and
potential liability for Airport operations and impacts, but none of the authority to
control them.

This places the City in a position that is both untenably risky and

grossly unfair.
The Current Legal Environment
The City is involved in two legal proceedings that have material effects on when the City
can close the airport. First, the federal lawsuit regarding the effect of the Instrument of
Transfer (IOT) is hugely determinative. The IOT provided the mechanism by which the
Federal Government (a) surrendered the land it leased from the City and, (b) transferred
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the buildings and improvements on the leased land to the City after using it during
World War II. The attached documents from the National Archives Offices in Riverside,
California demonstrate that the Federal Government agreed to surrender the 168 acres
of runway land and transfer the buildings and improvements to the City.
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The FAA claims the 1948 Instrument of Transfer requires the City to operate the airport
in perpetuity; the City rejects this FAA claim. The federal trial will be next August.
Earlier this year, the City won a preliminary victory in this case when the 9 th District
Circuit Court of Appeals determined the facts of the case are so intertwined that the
Court could not separate the statute of limitations from the merits of the case and thus a
trial was warranted.

The Court of Appeals returned the case to District Court and

ordered the case be tried on its merits.
The second case is a Part 16 administrative proceeding. This case involves the date
when Federal grant obligations expire, thus freeing Santa Monica from the need to
comply with key federal regulations regarding the Airport. The City argues that these
obligations expired in 2014 but the FAA claims the obligations remain valid until 2023.
On August 15, 2016, as expected, the Associate Director for Airports, upheld the
previous FAA determination. The City should appeal the FAA determination to the
federal courts.

Post Airport Closure Resolution Actions of the City Manager
The subject resolution states: “A resolution of the City Council of the City of Santa
Monica making findings regarding the adverse environmental, health and safety effects
of the Santa Monica airport; declaring the policy of the City to close the Santa Monica
airport to aviation uses as soon as legally permitted, and directing the City Manager to
implement all lawful administrative measures consistent with these findings and
declarations”. Therefore, the City Manager intends to implement all measures listed
below, or other measures should he determine that said measures would be consistent
with the findings and declaration:
1. Commence the park planning process, including conducting an environmental
analysis as required by the California Environmental Quality Act (CEQA) and the
National Environmental Protection Act (NEPA). Transitioning the land currently
occupied by the Airport into a “great park” may require the City to comply with
certain planning and environmental laws and that will take considerable time and
energy. Hence, in order to coordinate the construction of a great park with the
closure of the airport, the time to commence the planning and environmental
analysis is now.
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2. Investigate whether certain fractional jet operators are impermissibly operating as
scheduled airlines.

It should be noted that both FAA and the City of Santa

Monica prohibit scheduled airline operations out of SMO.

3. Submit an application to FAA which would alter the Airport runway by removing
the 1949 Quit Claim Parcel, also known as the “Western Parcel” from aviation
use. As noted above, the Western Parcel is not subject to the IOT; the only
tenuous hold the FAA may have on the Western Parcel for aviation use is the
1994 Grant Assurance.

The City will appeal the recent grant assurance

determination by the FAA to the federal courts. Thus, it makes sense to file the
application to close the Western Parcel to aviation as part of the City’s appeal of
the grant assurance.

4. Cease forbearance of lax enforcement of the Santa Monica Airport noise
ordinance and apply enforcement as written. The City’s enforcement practice of
its noise ordinance pre-dates the advent of fractional ownership and jets on
demand services. Hence, enforcement should be adjusted to reflect the current
state of airport operations.

5. Transition aircraft hangar uses from lease agreements to permits. There is a
great uncertainty regarding whether FAA has legal rights to impose control over
City land in order to accommodate aviation uses. Until those legal questions are
resolved, the City seeks to avoid binding real estate commitments that would
preclude the City from swiftly ending aviation uses as soon as legally permitted.
A permit system is a reasonable accommodation until the City prevails in court
and expeditiously closes the Airport per the subject City Council Resolution. The
proposed permit system provides an important step forward toward greater local
control over the property now occupied by aviation users.

6. Create a City of Santa Monica Fixed Based Operation. If the City is required to
operate the airport and if FBO services are required, the City would have greater
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local control by establishing a municipal FBO. FAA regulations permit cities to
operate an FBO provided the operation is done with city employees and
resources.

Hence, it is legally permitted and there are examples of city run

FBOs, including the City of Naples, Florida. As part of our due diligence, staff will
examine issues related to: fuel farm operations, employee recruitment, training
and retention, equipment, costs and revenue, and liability. The two private FBO
providers will be eliminated when City staff are ready to assume the duties.

7. Elimination of lead fuel. Despite the known dangers of leaded fuel and a viable
alternative, FAA has yet to phase it out. Therefore, because there is a viable
alternative that could service an estimated 65 percent of the propeller aircraft
fleet based in SMO, the sale of leaded fuel should be phased out completely as
soon as legally possible. In place of leaded fuel, staff would recommend the sale
of unleaded fuel and would request that the City Council authorize the City
Manager to enter into contract negotiations for the provision of said fuel.

8. Enhanced Security. In accordance with previous direction of the City Council,
staff is in the process of selecting a highly qualified airport security firm. Staff
expects to recommend the contract in September or October 2016
Resolution’s Impact on the City Council’s Airport Strategic Goal
On August 23, 2015, the City Council adopted five strategic goals. One goal was to
regain local control of the land occupied by the Santa Monica Airport. If the City Council
adopts this resolution, staff will revise the Airport strategic goal to reflect this resolution,
develop performance measures that correspond to this resolution, and present those
performance measures first to the Airport Commission and then to the City Council.

Alternatives to an Airport Closure Resolution
The Council may elect to not approve the proposed resolution and maintain the status
quo. However, as explained in this staff report, the status quo is inconsistent with
Measure LC, produces adverse environmental impacts, creates the possibility of
hazards, and does not improve the overall quality of life. Hence, if the optimal public
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policy goal is to eliminate noise and air pollution from all aircraft and to maximize park,
open space, cultural and education facilities, the City Council should adopt the
proposed resolution.

Fiscal Impacts
Adoption of the resolution does not have a direct fiscal impact. The fiscal impact of
creating a city FBO service and hiring consulting services in connection to the planning
process and environmental analysis will be determined when more information is
available and proposals have been submitted.

Prepared By:

Nelson Hernandez, Senior Advisor for Airport Affairs

Approved

Forwarded to Council

Attachments:
A. Resolution
B. Policy
C. Written comments
D. Powerpoint Presentation
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CITY OF SANTA MONICA
POLICY FOR ESTABLISHING EXCLUSIVE PUBLIC PROPRIETARY “FIXED
BASED OPERATIONS” AND PROVIDING OTHER AERONAUTICAL SERVICES AT
THE SANTA MONICA AIRPORT
Pursuant to the findings, declarations, policies and directions of the
“RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SANTA MONICA
MAKING FINDINGS REGARDING THE ADVERSE ENVIRONMENTAL, HEALTH
AND SAFETY EFFECTS OF THE SANTA MONICA AIRPORT; DECLARING THE
POLICY OF THE CITY TO CLOSE THE SANTA MONICA AIRPORT TO AVIATION
USES AS SOON AS LEGALLY PERMITTED, AND DIRECTING THE CITY
MANAGER TO IMPLEMENT ALL LAWFUL ADMINISTRATIVE MEASURES
CONSISTENT WITH THESE FINDINGS AND DECLARATIONS” the City Council now
sets forth the following policies which shall govern the provision of Fixed Base
Operations and related aeronautical services at the Airport as long as it remains open:

1.

The City Manager shall replace all current private fixed base operators
such as Atlantic Aviation and American Flyers, (each an “FBO” and
collectively the “Airport FBOs”) with fixed base operations provided by the
City on an exclusive proprietary basis, on or before December 31, 2016,
or as soon as practicable thereafter.

2.

The City Manager, in order to ensure an orderly transition, shall initiate
such legal action as are necessary and appropriate to cause the removal
of the Airport FBOs (which currently occupy space at the Airport under
expired leases), including any legally required “Notice to Vacate”, by
September 15, 2016, or as soon as practicable thereafter.
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3.

The City Manager is authorized and directed to take whatever steps he
deems appropriate for the City to offer some or all of the same
aeronautical services as were offered by the Airport FBOs. The
aeronautical services offered shall include only those FBO services
required by law, as may be determined by the City based upon written
communications with the FAA, the California Department of Aeronautics,
and other federal and state agencies.

4.

The City shall use some or all physical assets owned by the City, including
those which may currently be being used by the Airport FBOs, including
real property, fuel tanks, hangars, tie-downs, tarmac areas and other Cityowned physical assets. The City Manager is further authorized to engage
City personnel and/or contractors to support the provision of such
aeronautical services.

5.

The City will also allow individual aircraft owners to hire aeronautical
service providers located off the Airport premises to provide aeronautical
services within the Airport, on fair and reasonable terms, but only to the
extent legally required, as the same may be determined by the City
Manager based upon written communications with the FAA, the California
Department of Aeronautics, and other federal and state agencies.

6.

This policy shall remain in effect through March 31, 2017. The City
Manager is further directed to return to this City Council prior to March 31,
2017, to allow this City Council to renew, enhance or modify this policy.
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U.S. Department
of Transportation

Office of Airport Compliance
and Management Analysis

800 Independence Ave., SW.
Washington, DC 20591

Federal Aviation
Administration

August 29, 2016

Tony Vazquez
Mayor, City of Santa Monica
1685 Main Street, Room 209
Santa Monica, CA 90401
Dear Mr. Vazquez:
I am writing to express concerns about certain actions the City of Santa Monica is taking at
Santa Monica Municipal Airport (SMO). These actions include, in part:
•

A City Council agenda item expressing the Council's intention to close the airport to
aviation use "as soon as it is legally permitted with a goal of June 30, 2018";

•

The new Airport Leasing policy and the issuance of leases for several nonaeronautical users, but a practice of not issuing leases to aeronautical users;

•

Your plan to implement a proprietary exclusive fixed base operation;

•

A Staff Recommendation that the City Manager takes action to eliminate leaded fuel.

In 2003, the City accepted a grant offer of federal funds. This offer was in the form of an
amendment to a prior grant. Accordingly, the FAA has determined through a Part 16
adjudication that the grant assurances apply through 2023. National Business Aircraft
Association et al. v City of Santa Monica, Final Agency Decision dated August 15, 2016,
Docket No. 16-14-04. Under the grant assurances, the City must make the airport available
as an airport for public use on fair and reasonable terms and without unjust discrimination.
There are similar requirements under deeds issued by the FAA under the Surplus Property
Act, which are at issue in federal court. The Airport Noise and Capacity Act also establishes
a national program for review of airport access restrictions that requires FAA to approve
restrictions on operations by Stage 3 aircraft.
We are, of course, aware that the City has the right to appeal the Final Agency Decision in
federal appellate court. It is our position that pending judicial review, the City is required to
continue to operate the airport for public use on reasonable terms and without unjust

2
discrimination. Under federal law, the FAA holds plenary authority over matters concerning
air navigation facilities. 49 U.S.C. §§ 40103(b), 44502, 44721, 47107, 47111(f). The
Secretary of Transportation, and through delegation the FAA, is authorized to issue orders
enforcing federal aviation laws. 49 U.S.C. §§ 40113(a), 46105, 47122(a). The FAA may
issue orders and take such other actions as are necessary to fulfill the purposes of 14 C.F.R.
part 16, which governs the process for investigations and administrative adjudications of
certain violations of the federal aviation laws. 14 C.F.R. § 16.11(b). Such an order "remains
in effect under its own terms," 49 U.S.C. § 461 05(a), and all affected persons are required to
comply with such order.
The FAA may ask the court to enjoin the City from acts in the nature of self-help. See, US.
v. City ofSanta Monica, No. CV 08-2695, p.3 (C.D. Cal. May 16, 2008) (order granting
preliminary injunction). See also; United States v City ofNew Haven, 447 F.2d 972 (2d Cir.
1971)(order granting preliminary injunction to restrain enforcement of state court's order
purporting to regulate flight of aircraft and close portion of runway).
We understand that the City CoWlcil has firm views regarding its rights in this matter.
However, we strongly urge the City Council to abide by its federal grant assurance
obligations and to forbear from taking actions in furtherance of its announced intent to close
SMO pending further rulings by the federal courts. The FAA is prepared to pursue all legal
remedies at its disposal if the City Council takes concrete actions to restrict leases or
operations without complying with applicable federal law or otherwise seeks to undermine
the Final Agency Decision dated August 15, 2016.
Prior to implementation, we request that the City prepare and submit its plan for proprietary
exclusive fixed based operations to the FAA for review The City should also submit the
current leasing policy for review.
This is not a final agency decision or order of the Administrator under 49 USC §4611 0.
Sincerely,

Kevin C. Willis
Direc or of Airport Compliance
anagement Analysis
cc:

Stelios Mak.rides
Airport Manager
3223 Donald Douglas Loop South
Santa Monica, CA 90405
stelios.makrides@smgov .net
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3
Rick Cole
City Manager
1685 Main Street, Room 209
Santa Monica, CA 9040 l
rick.cole@smgov.net
Marsha Moutrie, Esq.
City Attorney
1685 Main Street, Room 31 0
Santa Monica, CA 9040 I
attomey@smgov.net
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(Agreement No. 8547)

LEASE AGREEMENT
by and between
THE CITY OF SANTA MONICA
and
ATE OF CALIFORNIA, dba
AMERICAN FLYERS
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LEASE AGREEMENT NO. 8547 (CCS)

This Lease Agreement Number 8547 (CCS) ("Agreement") is entered into this

.,Q3n:J day of ~2006, ("Execution Date") by and between the CITY OF

SANTA MONICA, a municipal corporation (hereinafter "City" or "Lessor"), and ATE
of CALIFORNIA, a California corporation, doing business as AMERICAN FLYERS
(hereinafter "ATE" or "Lessee"), with respect to the following:
RECITALS:
A.
The City is a municipal corporation duly organized and validly existing
under the laws of. the State of California with the power to carry on its business as it is
now being conducted under the statutes of the State of California and the Charter of the
City.
B.
Lessee is a California corporation, duly incorporated or f01med, validly
existing, and in good standing under the laws of the State of California. Lessee
represents and warrants that it is experienced in the operation and management of
aviation fixed based operations.

C.
The City owns real property generally located at 2501 Airport Avenue, ·
Santa Monica, California 90405, more specifically identified in the site plan attached
hereto as Exhibit A and incorporated herein by reference ("Premises"), at the Santa
Monica Municipal Airport ("Airport"). The Premises is one of two aircraft fueling
service areas at the Airp01i. The City seeks to lease the Premises for use as an aviation
fixed based operation consisting of aircraft hangars, aircraft tie-downs, aircraft fueling,
offices, shops and a vehicle parking area as more particularly set forth in this Agreement.

•

D.
On 01· about December 16, 1997, the City and Lessee entered into a Monthto-Month Lease Agreement ("Month-to-Month Lease") for the lease of the Premises.
The Month-to-Month Lease was replaced by a Lease entered into on or about September
1, 2000 for a period of five (5) years. The parties intend by this Agreement to extend and
replace the September 1, 2000 Lease which expired on August 31, 2005 and thereafter
became a month-to-month lease arrangement.

E.
The City and Lessee desire to enter into this Agreement for the rental of the
Premises for use as a full service fixed base operation facility providing aircraft fueling,
transient line services, aircraft rental, aircraft maintenance and repair and other necessary
aviation services and products for the public as described herein.
NOW THEREFORE, in consideration of the mutual promises and undertakings
hereinafter set f01ih and for other good and valuable consideration, the receipt and
-1-
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sufficiency of which are hereby acknowledged, it is mutually agreed by and between the
undersigned parties as follows:

SECTION 1. PREMISES.
The City leases to Lessee, and Lessee leases from the City, the Premises located at·
the Airport and depicted in the Site Plan attached hereto as Exhibit "A" and incorporated
herein by reference. Lessee acknowledges and agrees that it is in possession of the
Premises and accepts the Premises in "as-is" condition. The Premises contain existing
buildings and other improvements ("Existing Improvements") shown in Exhibit A.
Lessee has been in occupancy, possession and control of the Premises since December
16, 1997 and takes responsibility for the condition of the Premises, the Existing
Improvements and all other leasehold improvements installed or located on the Premises
from and after said date.

SECTION 2. TERM.
2.1. Commencement Date and Term. This Agreement shall be deemed to
commence on November 1, 2005 ("Commencement Date"), and shall continue until
June 30, 2015 unless earlier tetminated pursuant to the terms of this Agreement.
2.2. Expiration Date. Unless terminated earlier in accordance with the terms
of this Agreement, this Agreement shall expire and tenninate on June 30, 2015
("Termination Date"), without the necessity of any notice from either City or Lessee to
terminate this Agreement. Lessee hereby waives notice to vacate or quit the Premises
and agrees that City shall be entitled to the benefit of all provisions oflaw respecting the
summary recovety of possession of the Premises from a tenant holding over to the same
extent as if statutory notice had been given. Lessee further agrees that if it fails to
surrender the Premises at the expiration or termination of this Agreement in good
condition, reasonable wear and tear excepted, Lessee shall be liable to City for any and
all damages which City may suffer by reason thereof, and Lessee will indemnify, defend
and hold harmless City against all claims and demands made by any succeeding tenants
against City.

2.3. No Hold Over Tenancies. If Lessee shall be in possession of the Premises
after the expiration of the Term, without the express or implied consent of City, then the
tenancy under this Agreement shall tetminate and City shall be entitled to the benefit of
all provisions of law respecting the summary recovery of possession ofthe Premises from
a tenant holding over. The acceptance by City of monthly rent from Lessee after such
expiration or earlier tetmination of the Agreement shall not result in a renewal ofthis
Agreement or an extension of the Term of this Agreement.

-2-
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The City expressly reserves the right to require Lessee to surrender
possession of the Premises upon the expiration of the Te1m, or upon the earlier
termination hereof, to reenter the Premises, and to assert any remedy at law or in equity
to evict Lessee and/or collect damages in connection with such holding over.
2.4. Surrender. Upon the expiration or any earlier termination of this
Agreement, Lessee, at its' sole cost and expense, shall surrender up and deliver possession
of the Premises to City, in a clean condition, and in the same good operating condition
and repair as it exists on the Execution Date, reasonable wear and tear excepted, and
subject to all requirements of Section 8.4 of this Agreement, including, without
limitation, Lessee's obligations to perform environmental remediation of the Premises.
Lessee agrees that if it fails to surrender the Premises at the expiration or
te1mination of the Agreement in good operating condition, reasonable wear and tear
excepted, or if Lessee fails to satisfy its environmental remediation obligations set forth
in Section 8.4 of this Agreement, Lessee shall be liable to City for any and all damages
which City shall suffer by reason thereof and Lessee will indenmify City against all costs
and expenses to restore the Premises to good operating condition, reasonable wear and
tear excepted and to perform Lessee's environmental remediation obligations under this
Agreement.
2.5. Survival. The provisions of this Section 2 shall survive the expiration or
earlier termination of this Agreement.
SECTION 3. USE OF THE PREMISES.
Lessee agrees that the Premises shall be used only for the required activities and
services identified in Section 3.1, or the permitted activities and services identified in
Section 3.2. Lessee shall not use or pennit the Premises to be used for any other purpose
without the City's pdor written consent, which may be granted or withheld in the City's
sole and complete discretion.
3.1. Required Activities and Services. During the Term of this Agreement,
Lessee shall conduct the following activities and provide the following services on the
Premises to the public consistent with the provisions of applicable federal, state and local
laws and regulations, including, but not limited to, the Santa Monica Municipal Code:
(a)

Provide aircraft tie-down space and aircraft storage facilities for
rental, which conform to federal, state and local requirements.
Lessee shall be required to provide and maintain 49 aircraft parking
spaces in either open tie-down space or aircraft storage facilities for
based and transient aircraft.
- 3-

Exhibit 9

(b)

Provide rental of commercial leasehold space for aviation-related
uses.

(c)

Provide ramp services for transient aircraft.

(d)

Provide aircraft fueling services from City-approved facilities,
including the sale, dispensing and storage of aviation petroleum
products from one underground storage tank. ·

(e)

Provide aircraft maintenance and repair, overhaul or modification of
aircraft.

(f)

Operation of a flight and ground school.

(g)

Provide rental or lease of aircraft.

3.2. Permitted Activities and Services. In addition to the above required
activities and services, Lessee may conduct the following activities and provide the
following services on the Premises consistent with the provisions of the Santa Monica
·
·
Municipal Code:

(a)

Retail or wholesale sale of aircraft parts, components, accessories
and allied equipment

(b)

Sale of new and used avionics and electronic equipment and aircraft
instruments.

(c)

Sale of pilot supplies and accessories.

(d)

Retail or wholesale sale of aircraft.

(e)

Rental or lease of aircraft.

(f)

Operation of a UNICOM radio, transmitter and receiver.

(g)

Washing, detailing and waxing of aircraft.

(h)

Upholstery, cabinetty and interior services for aircraft.

(i)

Parachute, fire extinguisher and oxygen services for aircraft.

- 4-
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(j)

Aircraft charter operations, subject to compliance with all federal,
state and local laws and regulations, including, but not limited to,
Santa Monica Municipal Code, Subchapter 10.04.06.

(k)

Filming activities subject to the approval in advance by the Airport
Director or his or her designee.

(!)

Such other uses as the Airpmi Director may approve in
writing from time to time.

3.3. Prohibited Activities and Services. Other than the activities and services
set forth in Sections 3.1 and 3.2, above, Lessee is expressly prohibited from conducting
any other activity or providing any other services at the Premises. Lessee is specifically
prohibited from the following:
(a)

Engaging in the storage gf motor vehicles, trailers, boats or other
recreational vehicles.

(b).

Engaging in any operation which uses the leasehold as a base for the
substantial use of helicopters, or any operation involving the
repetitive, frequent or continuous use of helicopters.

(c)

Engaging in any type of helicopter flight training or helicopter
pattem flying.

(d)

Engaging in any activity or providing any service likely to violate
the night-time curfew on aircraft take-offs.

·(e)

Salvage yard activities.

(t)

Operation of any ramp services during night-time departure curfew
hours as set forth in Santa Monica Municipal Code Section
10.04.04.080.

(g)

Ovemight camping or residential uses.

(h)

Any activity inconsistent or in contravention of the requirements of
any applicable federal, state or local law or regulation .
•

3.4
High Levels of Service. Lessee shall endeavor to provide high levels of
service consistent with industly standards for the type of service being provided to the
public at the Airport. Lessee or its sub lessees shall keep and maintain an adequate staff
and an appropriate stock of merchandise to service and supply the usual and ordinary
- 5-
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demands and requirements of its customers. Lessee shall provide the services in
accordance with all federal, state and local laws, rules and regulations.
SECTION 4. RENT.
4.1. Monthly Base Rent. For use and occupancy of the Premises, Lessee
agrees to pay to the City the sum of FOUR THOUSAND DOLLARS AND NO
CENTS ($4,000.00) for each month, without set off or deduction, during the Term of
this Agreement (hereinafter "Monthly Base Rent"). Lessee shall pay Monthly Base Rent
to the City on or before the first day of each month. In the event this Agreement is in
effect for less than a full calendar month, Lessee shall pay a pro rata portion of the
Monthly Base Rent for the fraction of the month that the Agreement is in effect. In the
event that the City provides an invoice to Lessee, this invoice shall be deemed a courtesy
to the Lessee and the Lessee's obligation to pay rent shall be based upon the provisions of
this Agreement.
The Monthly Base Rent shall cotrunence on the Execution Date of this Agreement.
4.2. CPI Adjustments. During the Lease Te1m the Monthly Base Rent may be
subject to consumer price index adjustments ("CPI" as defined below). The first CPI
adjustment may occur on July 1, 2007 ("First Adjustment Date"). Additional CPI
adjustments may occur on July I, 2010 and July I, 2013. The adjustments to the
Monthly Base Rent shall be calculated as follows:
4.2.1.
First Adjustment Date. For the First Adjustment Date, the
Monthly Base Rent shall be adjusted on July 1, 2007 to an amount calculated by
multiplying the Monthly Base Rent for June 2007 by a fraction in which the numerator
shall be equal to the CPI published for June 2007 and the denominator of which shall be
equal to the CPI for November 2005.
4.2.2.
Second Adjustment Date. The Monthly Base Rent may be
adjusted on July 1, 2010 to an amount calculated by multiplying the Monthly Base Rent
for June 20 I 0 by a fraction in which the numerator shall be equal to the CPI published for
June 2010 and the denominator of w?ich shall be equal to the CPI for June 2007.
4.2.3.
Third Adjustment Date. The Monthly Base Rent may be
adjusted on July 1, 2013 to an amount calculated by multiplying the Monthly Base Rent
for June 2013 by a fraction in which the numerator shall be equal to the CPI published for
June 2013 and the denominator of which shall be equal to the CPI for June 2010.
City shall, as promptly as practicable after the beginning of each Rental Year
when the Adjustment Dates occur, give notice to Lessee of the resulting adjustment, if
any, in the Monthly Base Rent as dete1mined by City. City's computation thereof shall be
- 6-
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conclusive and binding (except for mathematical error), but shall not preclude any further
adjustment which may. be required in the event of a published amendment of the CPl.
Until receipt of City's notice, Lessee shall pay monthly installments of Monthly Base
Rent at the rate applicable to the immediately preceding Rental Year in which the
Adjustment Date occurs. If at the time of City's notice the total of the monthly
installments of Monthly Base Rent actually paid by Lessee with respect to the elapsed
portion of the current Rental Year is less than the amount of Monthly Base Rent required
to be paid for such period as indicated in City's notice, Lessee shall immediately pay to
City the amount of the deficiency.

4.2.4. Definitions. For purposes of this section, the following definitions
shall apply:
A.

The term "Rental Year" shall mean that fiscal year of 12 consecutive
months commencing on July 1st and continuing tln·ough the next
June 30th; provided, however, that in no event shall a Rental Year be .
shorter than 12 full calendar months.

B.

The term "CPI" shall mean the percentage increase in the cost of
living index as measured by the "Consumer Price Index for All
Urban Consumers" published by the Bureau of Labor Statistics of
the United States Department of Labor for Los Angeles-RiversideOrange County, California (1982-84=100). In the event the CPI
shall hereafter be converted to a different standard reference base or
otherwise revised, such conversion factor, formula or table for
convetiing the CPI as may be published by the Bureau of Labor
Statistics shall be used, or if the Bureau of Labor Statistics shall not
publish the same, then such conversion factor, formula or table
selected by City as may be published by any other nationally
recognized publisher of similar statistical infonnation shall be used.
In the event the CPI shall cease to be published, then there shall be
substituted for the CPI such other index of similar nature as is then
generally recognized and accepted for like detetminations of
purchasing power, as City shall select.

4.2.5. Minimum and Maximum Adjustments. The CPI adjustments
shall be subject to a minimum increase adjustment of2% per year and a maximum
increase adjustment of 5% per year.
4.2.6. No Waiver. In the event that the CPI is unavailable as of the
Adjustment Date, Lessee shall continue to make payments for the Monthly Base Rent
based on the monthly installments at the then cutTent amount until notified by the City of
the CPI increase. Any delay or failure of City in computing or billing Lessee for the
- 7-
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escalation of Monthly Base Rent based upon a CPI increase shall not constitute a waiver
of or in any way impair the continuing obligation of Lessee to pay such CPI increase.
Lessee shall provide a retroactive payment to City of the CPI increase from the
Adjustment Date to the date of notification of such increase.

4.3
Fuel Flowage Fees. In addition to the Monthly Base Rent paid to the city
set forth above, Lessee shall pay to the City fuel flowage fees equivalent to six cents
($.06) per gallon for each gallon of aviation fuel and fifteen cents ($.15) for each gallon
of aviation oil sold, delivered or pumped on the Premises for each calendar month
(collectively refened to as "Fuel Flowage Fees") as additional rent. Fuel Flowage Fees
shall be subject to adjustment or revision by City at its sole and complete discretion based
upon rates competitive with neighboring municipal airports within 100 miles of the Santa
Monica Municipal Airport.
Lessee shall pay Fuel Flowage Fees to the City on a monthly basis no later than
the
day of each calendar month for the preceding calendar month during the term of
this Agreement. Fuel Flowage Fees shall be computed on the basis of the following:
(i) the supplier's meter tickets provided by the tanker ttuck making the delivery or from
refinery meter tickets provided to the carrier at the time the tanker truck is loaded; and
(ii) invoices detailing the quantity of oil delivered to the Premises. The number of U.S.
gallons shown on the tickets and invoices as delivered shall be multiplied by the fuel
flowage fee established by the City. The product of that computation shall be the Fuel
Flowage Fees for that calendar month.
151h

4.4. Late Charges As Additional Rent. Lessee acknowledges that late
payments by the Lessee of its monetary obligations to the City, including Monthly Base
Rent, will cause the City to incur costs not contemplated by this Agreement. The exact
amount of these costs will be extremely difficult to ascertain. Therefore, if Lessee fails to
pay any of its monetary obligations to the City, including Monthly Base Rent, within ten
(10) calendar days from the date the payment is due, late charges in the amount of 10
percent (I 0%) per month of the unpaid amount shall be paid by the Lessee as Additional
Rent. Lessee shall pay this amount for each calendar month in which all or any part of
any payment to the City remains delinquent for more than ten (I 0) calendar days after the
due date. The parties agree that late charges represent a fair and reasonable estimate of
the costs the City will incur for late payment of any monetary obligations. Acceptance of
the late charges by the City shall not constitute a waiver of the Lessee's default with
respect to the overdue amount or prevent the City from exercising any of its rights and
remedies pursuant to this Agreement. Lessee shall pay the late charge as Additional Rent
with the next installment of Monthly Base Rent.
4.5. Payments to the City. Payment shall be made by check or money order
made payable to the City of Santa Monica and shall be mailed or delivered to the
following address:
- 8-
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City of Santa Monica
Airport Administration Building
3223 Donald Douglas Loop South, Suite 3
Santa Monica, Califomia 90405
Attention: Airport Director or Airport Manager

4.6. Application of Payment. All payments received by the City from Lessee
shall be applied to the oldest payment obligation owed by Lessee to City. No designation
by Lessee, either in a separate writing or on a check or money order, shall modify this
Agreement or have any force or effect.
4.7. Security Deposit. Lessee has deposited with the City the sum of EIGHT
THOUSAND DOLLARS AND NO CENTS ($8,000.00) as a security deposit for the
performance of its obligations pursuant to this Agreement. If Lessee defaults on any
provision of this Agreement, City may, without prejudice to any other remedy it has,
apply all or part of the security deposit to: (a) any Monthly Base Rent or other sum in
default; (b) any amount that the City may spend to repair damage caused by Lessee or its
sublessee; or (c) any expense, loss, or damage that City may suffer because of Lessee's
default. If the City applies all or part of the security deposit, and if the City does not elect
to te1minate the Agreement, the Lessee shall provide the City with sufficient funds to
restore the full amount of the security deposit within ten (l 0) days after demand by the
City.
4.8. Documents and Records. Lessee agrees to provide the City with a written
summary of gross receipts from the Premises upon written request. In addition, Lessee
agrees to keep and maintain at the Premises a full, permanent and accurate set of books
and records of all sales of merchandise and revenue derived from its conduct of business
in, at or from the Premises from which gross sales generated from the Premises can be
determined and all supporting records.
All such records shall be maintained in accordance with generally accepted
accounting principles and shall be clearly identified and readily accessible.
Lessee further agrees that it will keep, retain, and preserve for at least three (3)
years all records, books, bankbooks, or duplicate deposit books, and other evidence of
gross sales and Fuel Flowage Fees generated from the Premises for such year.
City shall have the right, upon reasonable notice and at City's expense, to inspect
and audit Lessee's books and records pertaining to this Agreement and to make copies of
any such books and records to verify the payment generated from the Premises. City may
make such audit at any time during nonnal business hours upon reasonable notice. If
City's audit discloses an error of five percent (5%) or more in Fuel Flowage Fees, as
reported by Lessee, which results in an underpayment of the amounts due under A1iicle 4
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of this Agreement, then Lessee shall pay the cost of City's audit computed on the basis of
four (4) times the direct payroll of the audit staff completing the audit and audit report.
Lessee shall immediately pay all deficiencies to the City.

SECTION 5. COMPLIANCE WITH LAW.
5.1. Compliance With All Laws. During the term of this Agreement, Lessee
shall comply with all applicable federal, state and local laws, ordinances, codes and
regulations including, but not limited to, Chapter 10.04 of the Santa Monica Municipal
Code ("Airport Code") and all FAA regulations applicable to fixed based operations.
5.2. Fixed Based Operations Shall Be In Full Compliance with the Airport
Code. Lessee understands the impotiance of the City's airport noise abatement program,
and shall operate its fixed based operations in a manner, which will be in full compliance
with the Airpoti Code, the noise abatement program, and all rules, regulations and
procedures. Lessee agrees to inform its employees, customers and invitees of all noise
abatement programs, rules, procedures, and any regulations relating thereto.
5.3. Cooperation in Enforcement of Airport Code. Lessee shall cooperate
fully with the City in the enforcement of the provisions of the Airport Code and
regulations of the Noise Abatement Program implemented by the City. If Lessee's
employees or agents become aware of any circumstance which could constitute a
violation of the Airpmi Code, regulations, or Noise Abatement Program by any of its
customers or invitees, Lessee shall·infotm the Airport Director or his or her designee
immediately.
5.4. No Services To Excluded Pilots, Aircraft or Owners of Aircraft. Lessee
shall be prohibited from providing any services to any pilot, aircraft or owner of an
aircraft excluded from the Santa Monica Airpoti pursuant to the Airport Code. Lessee
shall also be prohibited from providing services to any pilot, aircraft or owner of aircraft
for which Lessee does not have adequate facilities, services or personnel. Lessee shall
also not permit any outside vendors from performing services from or at the Premises
without full compliance with all applicable laws and regulations, including, but not
limited to, obtaining all applicable pennits and licenses.
5.5. Permits and Licenses. Lessee shall obtain and maintain during the term of
this Agreement, at Lessee's sole expense, all licenses, permits and certificates that may
be required in connection with the operation of the facility and for the provision of
services set forth in jhis Agreement, including, but not limited to, all FAA and City of
Santa Monica licenses, permits and certificates.
5.6. Federal Requirements. Pursuant to the requirements of the FAA, the
patties agree as follows:
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5.6.1. Compliance with Federal Requirements. Lessee agrees to comply
with all federal requirements, including but not limited to, statutes, regulations, Executive
Orders, agency regulations, orders or advisory circulars.
5.6.2. Nondiscrimination. Lessee agrees that it will not discriminate
against any person on the account of disability, sexual orientation, condition of having
AIDS, race, color, creed, religion, sex, age, marital status, national origin or ancestry with
respect to (i) the use, occupancy and possession of the Premises, and (ii) the operations,
activities or services of the Lessee.
5.6.3. Right to Improve Landing Area . The City, as the airport owner,
reserves the right to further develop or, improve the landing area of the Airpmt as it sees
fit, regardless of the desires or views of the Lessee and the Lessee shall not interfere or
hinder such development or improvement.
5.6.4, Maintenance and Repair of Landing Area and Public Facilities .
The City, as the Airport owner, reserves the right, but shall not be obligated to the Lessee
to maintain and to keep in repair the landing area of the airport and all publicly owned
facilities of the Airpmt, together with the tight to direct and control all activities of the
Lessee in this regard.
5.6.5. Subordination of this Agreement. This Agreement shall be
subordinate to the provisions and requirements of any existing or future agreement
between the City and the United States, relative to the development, operation and
maintenance of the Airport.
5.6.6. Right of Flight Easement . There is reserved to the City, its
successors and assigns, for the use and benefit of the public, a right of flight for the
passage of aircraft in the airspace above the surface of the leased premises. This public
right of flight shall include the right to cause in said airspace any noise inherent in the
operation of any aircraft used for navigation or flight through said airspace or landing at,
taking off from or operating on the Airport premises at the Santa Monica Municipal
Airpmt. Notwithstanding the foregoing, this reservation of a right of flight easement
shall not operate to deprive the Lessee, its officers, agents, invitees or employees of any
rights they may have against any operator of aircraft or other third parties responsible for
negligence or careless operation of aircraft.
5.6.7. Part 77 FAA Notification. Lessee agrees to comply with the
notification and review requirements covered in Part 77 of the Federal Aviation
Regulations in the event future construction of a building is planned for the leased
premises or in the event of any planned modification or alteration of any present or future
building or structure situated on the leased premises.
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5.6.8. Height Restrictions. The Lessee, by accepting this Agreement,
expressly agrees for itself, its successors and assigns, that it will not erect nor permit the
erection of any structure or object, nor permit the growth of any tree, or landscaping in
contravention of Part 77 of the Federal Aviation Regulations.
·
5.6.9. Prohibition on Interference with Landings and Take-Offs. The
Lessee, by accepting this Agreement, expressly agrees for itself, its successors and
assigns, that it will not make any use of the leased premises in any manner which might
interfere with the landing and taking off of aircraft or otherwise constitute a hazard. In
the event the aforesaid covenant is breached, the City reserves the right, but not the
obligation, to enter upon the leased premises and cause the abatement of such
interference at the expense of the Lessee.
5.6.10. No Exclusive Right Granted. It is understood and agreed that
nothing herein contained shall be constmed to grant or to authorize the granting of an
exclusive right within the meaning of 49 U.S.C §401 03(e) and §47107(a)(4), as may be
amended from time to time.
5.6.11. Federal Control of Airport. This Agreement and all of the
provisions hereof shall be subject to whatever right the United States Government now
has or in the future may have or acquire, affecting the control, operation, regulation and
taking over of said airport or the exclusive or nonexclusive use of the Airport by the
United States during the time of war or national emergency.
5.6.12. Nondiscriminatory Services and Pricing. The Lessee will
furnish services on a reasonable, and not unjust discriminatory basis to all users and
charge reasonable, and not unjustly discriminatory prices for each unit or services,
provided that the Lessee may be allowed to make reasonable and nondiscriminatory
discounts, rebates, or other similar types of price reductions to volume purchasers.
SECTION 6. LESSEE'S OBLIGATIONS
During the term of this Agreement, Lessee agrees to operate the fixed based
operation on the Premises in the following manner:
6.1. Highest Level of Service. Lessee shall endeavor to provide the
highest level of service to the public at the Santa Monica Municipal Airport. Lessee shall
keep and maintain an adequate staff and an appropriate stock of merchandise and trade
fixtures to service and supply the usual and ordinary demands and requirements of its
customers. Lessee shall provide the services in accordance with all federal, state and
local laws, mles and regulations.
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6.2. Obtain and Maintain All Necessary Licenses and Permits.
Lessee shall obtain and maintain all necessary licenses and permits to conduct its fixed
based operations on the Premises.
6.3. Fuel Supplier Agreement(s). Lessee shall enter into written
agreements with all fuel ~upplier(s) to the Premises which contain the following
provisions: (i) the fuel supplier(s) shall indemnify the City from any and all loss,
damage, cost, expense, liability, claims, demands, suits, attorneys' fees, and judgments
arising directly or indirectly from or in any manner related to the delivery of aviation
fuel; (ii) the fuel supplier(s) shall provide evidence of insurance coverage to City in an
amount to be designated by the Risk Manager; and (iii) the fuel supplier(s) shall make
available to City at reasonable times upon written request by the City, its records of
transactions involving delivery of aviation fuel to Lessee for purposes of auditing
Lessee's perfotmance under this Agreement. Copies of all agreements with fuel
supplier(s) shall be delivered to the City's Airport Director prior to the commencement of
the first fuel delivery by that supplier.
6.4. Fuel Storage and Delivery. Unless otherwise specified by the City,
all aviation fuel deliveries to the Premises by any supplier shall be placed into the
underground storage tank designated by the City.
6.5. Fueling Vehicles. All fueling vehicles used by Lessee for fueling,
defueling or refueling operations at the Premises or other locations at the Airport shall
conform to the most stringent safety regulations and shall be operated only by persons
qualified and trained in fueling operations.
6.6. Retail Fuel Pricing. It is the intent of the parties to ensure that the
retail price per gallon of aviation gasoline ("AvGas") shall remain competitive with the
AvGas selling price in comparable FBOs in the region to provide the consumer with
competitive prices. Accordingly, the establishment of the retail price per gallon of
AvGas dispensed to the public shall be subject to the following procedure.
6.6.1. Submission of an AvGas Retail Price Justification Report.
On a monthly basis, Lessee shall submit a AvGas Retail Price Justification Report
("AvGas Report") to the Airport Director for approval on a form preapproved by the
City. The AvGas Report shall contain all of the following information:

•

A.

The wholesale cost of AvGas purchased from Lessee's
fuel supplier;

B.

The current per gallon rate of applicable taxes and
flowage fees;
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C.

The results of Lessee's survey of the selling price (not
posted price) of AvGas at FBOs at specific airports in
the region, including Corona, Fullerton, Hawthorne,
Whiteman, Riverside, Montgomery, Camarillo airports
and other airports approved by the City. The City will
have the discretion to adjust the list of specific airports
which are the subject of the survey pursuant to this
Section 6.6.1. The survey shall indicate both self serve
and truck refueling price. The survey shall list the
FBO contacted, brand of fuel, contact person and
telephone number; and

D.

The proposed retail AvGas selling price (not posted
price) per gallon for self serve and full serve truck
refueling. Under no circumstances shall the proposed
retail selling price exceed the lowest selling price of
AvGas of the FBO's surveyed.

6.6.2. Review by the Airport Director. The Airport Director
will review the A vGas Report and notify the Lessee whether the proposed price is
approved or disapproved. Absent prior approval of from the Airpoti Director, Lessee may
not adjust the A vGas selling price.
6.7. Compliance With Environmental Requirements. Lessee shall be
responsible for the use, operation and maintenance of the existing underground storage
tank ("Existing UST"), and any new underground storage tank installed by the City, in a
manner that is in compliance with applicable municipal, state and federal law, including,
but not limited to Santa Monica Municipal Code, Chapter 8.104. If Lessee has
knowledge of, or has reasonable cause to believe, that a spill, release, discharge, or
exposure to any "hazardous substance" as defined in Santa Monica Municipal Code
Section 8.104.020 has occutred in, on or about the Premises, Lessee shall immediately
give written notice of such fact to City. Lessee shall also immediately give Lessor a copy
of any statement, report, notice, registration, application, permit, claim, action or
proceeding given to, or received from, any governmental entity or private party,
concerning the presence, spill, release, discharge of, or exposure to, any "hazardous
substance" or contamination in, on, or about the Premises, including but not limited to, all
documentation pertaining to such occurrence.

.! I I
Ill
Ill
Ill
Ill
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SECTION 7. MAINTENANCE AND REPAIR OF THE PREMISES AND
LEASEHOLD IMPROVEMENTS; CONSTRUCTION OF
REQUIRED LESSEE IMPROVEMENTS.
7.1
Maintenance and Repair of Premises. Lessee expressly agrees to
maintain and to keep, at its sole cost and expense, the Premises and all Leasehold
Improvements thereon in a safe, clean and sanitary condition. For purposes of this
Agreement, Leasehold Improvements ("Leasehold Improvements") shall include all
. Existing Improvements, Required Lessee Improvements as described below, and any
additional improvements made to the Premises during the Term hereof. All pavement
surfaces used for aircraft transit or parking shall be maintained in accordance with FAA
design standards, including, without limitation, markings, lighting and physical condition.
Lessee hereby consents to periodic inspections by City for the purpose of determining
maintenance violations upon reasonable notice, except in an emergency, in which case no
notice will be required. Lessee further agrees to promptly correct each and every
violation. Lessee shall not allow refuse, garbage or trash to accumulate on or adjacent to
the Premises, except on the date of scheduled pick-up service, and then only in
appropriate receptacles located in areas designated for such purposes.
7.2. Repairs To Be In Compliance With Law. Lessee shall make all
necessary repairs to maintain the Premises and all Leasehold Improvements thereon,
including the repairs or replacement of equipment, stmctures, or other physical
improvements on the Premises, as well as painting, cleaning, and other upgrades.
Repairs shall maintain the Premises in its current operational condition or the operational
condition that exists following the completion of the Required Lessee Improvements
under Section 7.4 hereof, less normal wear and tear. All repairs shall comply with any
and all applicable regulations, laws or ordinances of the United States, State of
California, County of Los Angeles, City of Santa Monica or other governmental body
including, but not limited to, the Federal Aviation Administration.
7.3. Alterations, Additions or Changes to the Premises Require Prior
Written Approval By City. Lessee shall obtain prior written City approval for any
alterations, additions, or changes to the Premises and improvements thereon, including
the required Lessee improvements ("Required Lessee Improvements") described in
Section 7.4 below. The City may withhold its consent to any alterations, additions or
changes in City's sole and complete discretion.
7.4
Required Lessee Improvements.
Lessee shall be responsible for the following required leasehold improvements
(the "Required Lessee Improvements"):
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7 .4.1 Painting. Lessee shall paint all structures on the Leasehold
Premises prior to August 31, 2006 and shall paint all structures on the Leasehold
Premises again during the period September I, 2010 to August 31, 20 II.
7.4.2 Installation of Aircraft Tie-Down Chains. Following the
pavement improvements on the aircraft ramp and tie-down areas, Lessee shall install
aircraft tie-down chains consistent with the standards utilized by the City in the
installation of its aircraft tie-down chains. Lessee shall consult and secure the approval
of the Airport Director or his or her designee in the process of installing these required
aircraft tie-down chains.
7.4.3 Ramp Lighting System. Lessee shall install and maintain a ramp
lighting system. The plans and schedule for the installation of the ramp lighting system
shall be submitted for City approval no later than August 31, 2006, as part of the Facility
Improvement Plan and Schedule described below.
7.4.4 Facility Improvement Plan and Schedule. No later than June 30,
2006, Lessee shall prepare and submit, or cause to be prepared and submitted to the
Airport Director or his or her designee, for approval, and incorporation into this ·
Agreement as Exhibit "B", a facility improvement plan ("Facility Improvement Plan")
which shall include all of the following: (i) a detailed layout plan which reflects
locations and detailed descriptions of all required Lessee improvements; (ii) a plot plan;
(iii) preliminary plans and specifications for the construction of the Required Lessee
Improvements; (iv) a detailed project schedule; and (v) the cost estimate and budget for
·the Required Lessee Improvements. Lessee shall be responsible for the entire cost all
Required Lessee Improvements.
7.4.5 Building Permit and Required Approvals; Commencement of
Construction. Lessee shall obtain all necessary approvals to construct the Required
Lessee Improvements, obtain the issuance of any required building permits, and
commence construction of the Required Lessee Improvements by August 31, 2006 or the
construction commencement date set forth in the project schedule set forth in Exhibit B.
7.4.6 Completion Dates for Required Lessee Improvements. Lessee
shall diligently proceed and carry out construction of the Required Lessee Improvements
and shall substantially complete the Required Lessee Improvements, as set forth in
Exhibit B.
7.5.
Limited Obligation of the City, City will make certain pavement
improvements ("Pavement Improvements") to the Premises in an amount not to exceed
$100,000.00 (One Hundred Thousand Dollars), as more particularly described in Exhibit
B. Except for these Pavement Improvements and any damage to the Premises
proportionately caused by the City's negligence or willful misconduct, City has no
- 16-
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obligation, in any manner whatsoever, to repair or to maintain the Premises or any
Leasehold Improvements located thereon, or the equipment thereon, whether stmctural or
nonstmctural, all of which are intended to be the obligation of the Lessee as set fmih
above in Section 7 .1. Lessee expressly waives the benefit of any statute now or
hereinafter in effect which would otherwise afford Lessee the right to make repairs at or
on the Premises at Lessee's expense and to offset such expenses from rent othe1wise due
to Lessor. Notwithstanding the abqve, the City has the option to enter the Premises and
remedy any condition or conditions that are the responsibility of Lessee and charge the
cost to the Lessee without any liability for any resulting business loss or damage if
Lessee fails to correct any unsafe, unclean or unsanitary condition within forty-eight (48)
hours after being notified in writing to do so. In the event of an emergency, City may
enter the Premises without advance notice to remedy an unsafe, unclean or unsanitary
condition and charge the cost associated therewith to the Lessee. City shall notify the
Lessee of any emergency and the cost of repair as soon as reasonably possible. Nothing
contained herein shall be deemed to waive any immunities of the City Ul}der any
applicable law.

SECTION 8. OWNERSHIP OF IMPROVEMENTS AND EQUIPMENT.
8.1. Ownership of Leasehold Improvements During Term. All Existing
Improvements and all subsequent improvements, alterations, additions, constmction, or
betterments, constmcted on the Premises by Lessee as permitted or required by this
Agreement shall be and remain the propeiiy of Lessor and Lessee shall not waste,
destroy, demolish or remove any Leasehold Improvements except as expressly provided
in this Agreement; and provided, further, that Lessee's rights and powers with respect to
the Leasehold Improvements are subject to the terms and limitations of this Agreement.
8.2
Equipment. Lessee shall be responsible for the seculity of all City
equipment on the Premises and incorporated herein by reference, and shall take pmdent
and reasonable care to safeguard and to properly use all equipment. Lessee shall return
the equipment to the City upon the te1mination or expiration of this Agreement, in its
oliginal, operable condition, less nmmal wear and tear.
8.3. Removal and Demolition. During the teim of this Agreement, Lessee shall
not remove or demolish in whole or in pmi, any Existing Improvements or any other
Leasehold Improvements located on the Premises without the prior wlitten consent of
Lessor who may, in its reasonable discretion, condition such consent upon the obligation
of Lessee to replace the same by an improvement or improvements specified in such
consent.

8.4. Lessee's Obligations Upon Expiration or Earlier Termination of the
Agreement; Environmental Remediation. All Leasehold Improvements, buildings and
other improvements placed or constmcted on the Premises, as well as any and all other
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improvements, alterations, betterments, structures, construction, additions, and fixtures,
except moveable personal property, equipment and trade fixtures, made or placed in or on
the Premises by Lessee or any other person, shall be considered part of the Premises.
Upon te1mination or expiration of this Agreement, Lessee shall be obligated to surrender
and deliver possession of the Premises and: (i) leave in place, in good condition and
repair, (normal wear and tear excepted) all of the Leasehold Improvements which shall
revert to and become the property of City upon termination or expiration of this
Agreement, free and clear of any liens or encumbrances whatsoever, and without the
payment of any consideration, and (ii) clean up and remove all debris and other materials
on the Premises at Lessee's sole expense. Lessee shall also be obligated to perform and
comp1ete environmental remediation of the Premises as described herein.
8.4.1. Phase 1 Environmental Site Assessment Report. At least six (6)
months prior to the expiration of this Agreement, or within six months following the date
of any earlier termination of this Agreement, Lessee shall deliver to the City a Phase I
environmental site assessment repmi ofthe Premises ("Phase I Report"). If the Phase I
Repmi recommends additional environmental testing of the Premises, Lessee shall
promptly perform such additional testing. Environmental clean- up, remediation and
disposal requirements identified as necessary in the Phase I Report or from any additional
testing, which is attributable to Lessee's activities during its possession of the Premises,
shall be completed by Lessee at Lessee's sole expense. All clean-up, remediation and
disposal shall be completed within six (6) months of delivery of the Phase 1 Report, or
such other time parameters as set forth in the Phase I Report or a remediation plan
resulting from additional environmental testing of the Premises.
SECTION 9. LIABILITY AND INSURANCE.
Prior to the commencement of the tenn of this Agreement, Lessee shall procure
and maintain at the Lessee's own cost and expense for the duration of this Agreement the
following insurance against claims for injuries or death to persons or damages to property
that may arise from or in connection with the possession, occupancy, operations and use
of the Premises by the Lessee, its officers, agents, representatives, employees,
contractors, sublessees, licensees, guests, invitees and customers.
9.1. Minimum Limits of Insurance. Lessee shall obtain and maintain
insurance of the types and in the amounts described below:
. A.

Commercial General Liability Insurance
Lessee shall maintain commercial general liability (CGL) with a
limit not less than $I ,000,000 each occu!1'ence combined single
limits.
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9.2.

B.

Business Automobile Liability Insurance
Lessee shall maintain automobile liability insurance with a limit not
less than $1,000,000 each accident for each motor vehicle used for
conducting Lessee's operations on the Premises.

C.

Hangarkeepers' Liability Insurance
Lessee or its subtenants shall maintain a policy ofhangarkeepers'
liability insurance in the amount of $1,000,000 per occurrence. The
per aircraft limit shall not be less than $500,000 for each aircraft in
Lessee's care, custody and control at any one time.

D.

Aircraft Liability Insurance
Lessee shall maintain an aircraft liability insurance policy with a
limit of not less than $1,000,000 each accident with per passenger
sublimits of not less than $200,000.

E.

Environmental Liability Insurance.
Lesee shall maintain environmental liability insurance with a limit
not less than $1,000,000 (One Million Dollars) in the annual
aggregate.

F.

Workers' Compensation and Employer's Liability Insurance
If Lessee has employees at any time during the tenn of this
Agreement, then Lessee shall maintain workers' compensation
insurance as required by the State of California and Employer's
Liability Insurance in the amount of $1,000,000 per accident for
bodily injury or disease.

G.

Property Insurance. Lessee shall maintain property insurance
policy covering the contents and any tenant improvements or
betterments on an "All Risk" or "Special Causes Loss" basis in the
amount equal to 100% replacement value.

Minimum Scope oflnsurance.

A.

Comprehensive General Liability insurance on a form reasonably
acceptable to the City, specifically including; Airport Premises
Liability, Aviation Products & Completed Operations Liability,
Ground Hangarkeepers Liability, on Airport Automobile Liability
and Premises Medical Payments, with limits of not less than:
1.

Premises, Products, Contractual & On Airport Auto
Liabilities:
-19-
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$5,000,000 Combined Single Limit per Occurrence
$5,000,000 Aggregate

9.3.

2.

Ground Hangarkeepers Liability:
$500,000 per Aircraft
$1,000,000 per Occurrence

3.

Personal Injury Liability:
$1,000,000 per Occurrence
$1,000,000 Aggregate

4.

Premises Medical:
$5,000 per Person
$25,000 per Occurrence

B.

Business Automobile Liability Insurance shall cover liability arising
out of any automobile (including owned, hired and non-owned
autos). Coverage shall be written on Insurance Services Offices
fmm CA 00 01, CA 00 05, CA 00 12, CA 00 20, or a substitute form
providing equivalent liability coverage. If necessary, the policy shall
be endorsed to provide contractual liability coverage.

C.

Aircraft liability insurance shall include coverage for owned, nonowned or hired aircraft.

D.

Property insurance policies shall contain a no co-insurance penalty
provision. The Property policy or policies shall be endorsed to
provide Business Intenuption coverage to provide for the payment
of twelve (12) months of Monthly Base Rent due City at the time of
the loss.

E.

Environmental Liability insurance shall provide coverage for sudden
and non-sudden pollution conditions to cover property damage, .
bodily injury and clean-up costs related to lessee's use or occupancy
of the Premises to include any leak or spill associated with the
storage tank located. on the Premises.

Deductibles and Self-Insured Retentions.

Any deductibles or self-insured retentions in excess of$10,000 must be
declared to and approved by the City. Lessee shall provide a bond or other financial
guarantee in a fmm reasonably acceptable to the City, guaranteeing payment of any
deductible or self insured amounts in excess of$25,000.
- 20-

Exhibit 9

9.4.

Other Insurance Provisions.

The commercial general liability, business automobile liability,
hangarkeepers' liability, aircraft liability and environmental impairment liability policies
shall contain or be endorsed to contain the following provisions:

9.5.

A.

City' of Santa Monica, each member of its City Council, Board and
Commission, its officers, officials, employees, and volunteers
("Insured City Parties") are to be covered as additional insureds with
respect to liability arising out of automobiles or aircraft owned,
hired, or non-owned by Lessee; liability arising out of work or
operations perfmmed by Lessee or on behalf of Lessee; or aircraft
under Le.ssee's care, custody, and control. under the CGL policy,
using the Insurance Services Office additional insured endorsement
form CG 20 II or a substitute providing equivalent coverage. City
and other additional insureds mentioned in this paragraph shall not,
by reason of their inclusion as additional insureds, become liable for
any payment of premiums to carriers for such coverage.

B.

For any claims related to this Agreement, Lessee's insurance
coverage shall be primary as respects the Insured City Parties. Any
insurance or self-insurance maintained by the Insured City Parties
shall be excess of Lessee's insurance and shall not contribute with it.

C.

If any of the liability policies are written on a claims made basis, it
shall be maintained continuously for a period of not less than three
(3) years after the termination of this Lease. The "Retro Date" must
be shown, and must be before the date of the Lease or
commencement date of the Lease.

Property Insurance.

The policy or policies shall be endorsed to provide that the Insured City
Parties be named as additional insureds as their interests may appear.

9.6.

Waiver of Subrogation.

The Insurer (for property and workers' compensation only) shall agree to
waive all rights of subrogation against the Insured City Patiies for losses arising from
activities and operations of Lessee under this Agreement.

Ill
- 21 -

(

9.7.

9.8.

All Coverages.

A.

Each insurance policy required by this Section shall be endorsed to
state that coverage shall not be cancelled except after thirty (30) days
prior written notice by certified mail, return receipt requested and
given to the City's Resource Management Department to the
attention of the Airport Director or his or her designee.

B.

The minimum amounts of insurance may be increased in accordance
with increases, if any, reasonably dete1mined by the City to be
necessary to maintain policy limits from time to time in amounts
customary and usual for premises comparable to the Premises, and
such increases, if any, are to be made on a yearly basis on or about
the commencement of each Rental Year.

C.

If Lessee, for any reason fails to maintain insurance coverage which
is required pursuant to this Agreement, the same shall be deemed to
be a material breach of contract. City, at its sole option, may
tetminate this Agreement and obtain damages from Lessee resulting
from said breach. Alternatively, City may purchase such coverage
(but has no special obligation to do so), and the cost of same,
including any interest on insurance premiums paid by City shall be
deemed Additional Rent and shall be payable upon City's demand.

Acceptability oflnsurers.

Insurance is to be placed with insurance with a cunent A.M. Best's rating
of no iess than A:6 unless otherwise approved by the City's Risk Manager.

9.9.
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Verification of Coverage.

Lessee shall furnish City with original certificates and amendatory
endorsements effecting coverage required by this Section. The certificates and
endorsements for each policy are to be signed by a person authorized by the insurer to
bind coverage on its behalf. The certificates and endorsements shall be on forms
provided by the City, or on other than the City's fmms, provided these forms and
endorsements confonn to the City's requirements. All certificates and endorsements are
to be received and approved by the City before occupancy occurs. The City reserves the
right to require complete, ce1iified copies of all required insurance policies, including
endorsements, affecting the coverage required by these specifications at any time.

Ill
Ill
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9.10. Lessee's Contractor's Insurance.

All coverages for contractors and subcontractors shall be subject to all of
the requirements stated herein, except that any contractor must maintain a Commercial
General Liability policy with limits of not less than $1,000,000 per occurrence (for
contractors performing capital improvements and $1,000,000 per occurrence for
contractors performing maintenance and routine repairs). Each contractor shall provide a
"Builders' Risk insurance policy written on an "All Risk" or "Special Causes of Loss"
basis in the amount equal to the completed value of the project with no co-insurance
penalty provisions. The insurance shall be on a replacement cost basis and be provided
on a completed value form.
9.11. Sublessees and Licensees.

Lessee shall include all sub lessees and licensees using the Premises, and all
consignors and bailors giving custody and control of personal property to Lessee, as
additional insureds under its policies or shall furnish separate certificates and
endorsements for each sublessee, licensee, consignor and bailor. All coverages for
sublessees, licensees, consignors and bailors shall be subject to all of the requirements
stated herein as required or modified by the City.
SECTION 10. INDEMNIFICATION, DEFENSE AND HOLD HARMLESS.

Lessee agrees to indemnify, defend, and hold harmless the Insured City Parties
from any and all loss, damage, cost, expense, liability, claims, demands, suits, attomeys'
fees, and judgments arising directly or indirectly from or in any manner related to
Lessee's possession, occupancy or use of the Premises or arising from or in any manner
connected to Lessee's business, activities, operations, service or work conducted in or
about the Premises, regardless of the active or passive negligence of the City, except as
otherwise stated herein.
Lessee shall indemnify, defend and hold the Insured City Parties harmless from
and against any and all claims, demands, actions, losses, damages, expenses, costs and
the like, including but not limited to City's attorneys' fees and costs or the value of all
legal services supplied to City, suffered or incun·ed by City by reason of Lessee's failure
to timely surrender and vacate the Premises upon the expiration or earlier termination of
this Agreement without the written consent of the City.
Lessee shall also indemnify, defend, and hold hatmless the Insured City Patiies
from and against any and all loss, damage, costs, expense, liability, claims, demands,
suits, attomeys' fees and judgments arising from or in any manner connected to the
furnishing or supplying of any work, services, materials, equipment or supplies by any
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persons, firms, corporations or other entities under the control or supervision of or invited
by Lessee in, on or about the Premises.
Notwithstanding the foregoing, Lessee shall have no obligation to indemnify,
defend or hold hannless Insured City Patties where the claim arises from or relates to
willful and wanton misconduct or inaction that is directly attributable to one or more of
the Insured City Parties.
The Lessee shall pay the City for any costs incurred in enforcing this Section. The
provisions ofthis Section shall survive the termination ofthis Agreement with respect to
any loss occuning prior to upon termination.
SECTION 11. CITY'S RIGHTS.
11.1. Ingress and Egress. The City reserves the right to enter the Premises at
any time, in the <;:ase of an emergency, and otherwise at reasonable times, for the purpose
of inspecting the condition of the Premises and for verifying compliance by Lessee with
this Agreement and all applicable law and to employ experts and/or consultants in
connection therewith and/or to advise Lessor with respect to Lessee's activities,
including, but not limited to, the operation, use, monitoring, or maintenance, or removal
of any Hazardous Material or storage tank on or from the Premises. For purposes ofthis
Lease, "Hazardous Material or Materials" shall mean: (i) "hazardous substance" or "toxic _
substances," as defined by CERCLA; (ii) "hazardous waste," as defined by RCRA;
(iii) "Hazardous Waste," "Extremely Hazardous Waste" or "Restricted Hazardous
Waste," as those terms are defined by Sections 25115, 25117, or 25122-7 of the
Califomia Health and Safety Code, Division 20, Chapter 6.5, as amended or hereafter
amended; (iv) any pollutant or contaminant or hazardous, dangerous or toxic chemicals,
materials or substances within the meaning of any other environmental laws; (v) more
than I 00 gallons of cmde oil or any fraction thereof that is liquid at standard conditions
of temperature and pressure (60 degrees Fahrenheit and 14.7 pounds per square inch
absolute); (vi) any radioactive material, including any source, special nuclear or by'
product material as defined at 42 U.S.C. §20 11 et seq., as amended or hereafter amended;
and/or (vii) asbestos or PCBs in any form or condition.
11.2. Access for Environmental Tests or Work. The City reserves the right to
access the Premises to perform any environmental tests and any other environmental
work on the Premises. The City will provide the Lessee with prior notice of the date and
location of any environmental tests or work to be performed on the Premises. Prior to the
commencement of any environmental tests or work on the Premises, Lessee and Lessor
will agree on a work plan that ensures continued operations during the period of such
tests and work and, if necessary, the feasibility of an alternative location during such
period of testing or work.
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11.3. Maintenance and Repair of Underground Storage Tank. Lessee shall
be responsible for the maintenance and repair of the underground storage tank (UST)
installed on the Premises.
11.4. Right To Access. In addition to the rights set forth in Sections 11.1 and
11.2, above, the City shall have the right at all reasonable times to enter the Premises to:
(a) inspect the Premises and all Leasehold Improvements; (b) show the Premises to
prospective tenants; (c) serve, post and keep posted notices required by law or that the
City considers necessary; (d) make repairs, replacements, alterations, or improvements to
the Premises or Leasehold Improvements that the City considers necessary or desirable
(without any obligation to do so); (e) take possession in the manner set forth in this
Agreement; or (f) perform any covenants of Lessee that Lessee fails to perform.
11.5. Right to Regulate Access. In addition to the right to access, the City, in its
sole and complete discretion, may at any time control and limit access to, in, or about the
Santa Monica Municipal Airport for the public health, safety, welfare, or for any other
municipal or public purpose. The City reserves the right to regulate the hours and
location of deliveries and restrict the activities of the Lessee with regard to all deliveries,
loading, unloading and servicing of the Premises, and Lessee agrees to abide by the
regulations of the City. The City also reserves the right to restrict and control access
routes to the Santa Monica Municipal Airport and the Premises during the days and hours
which the Santa Monica Municipal Airport is closed o; operations are at minimum levels ..
SECTION 12. RESTRICTIONS ON ASSIGNMENTS OR SUBLEASES.
12.1. Assignment and Subletting Require Prior Written Consent from City.
Lessee has been selected to lease the Premises in reliance upon business experience,
reputation and stated and unique expertise of the owner of Lessee and its skill and
expelience in operating fixed based operations. Except as provided herein, Lessee shall
not assign, hypothecate or transfer this Agreement or any interest herein or sublet the
Premises or any pmiion thereof, by operation of law or otherwise, (generally, a
· "Transfer") to any person or entity ("Transferee") without the prior written consent of the
City, which may be withheld in accordance with this Agreement. Any attempt to
Transfer without complying with the foregoing shall be null and void, and any assignee,
sublessees, lienholder or transferee shall acqu.ire no right or interest by reason of such
attempted Transfer. Any attempt by the Lessee to make a Transfer of its interest without
the prior written consent and approval of the City shall be deemed a material breach of
this Agreement.
12.2. Transfer of Corporate Shares. Any sale or transfer of all or substantially
all of the stock, assets or other equitable interests of the Lessee that has the effect of a
material change in the control of Lessee shall constitute a Transfer of this Agreement
requiring the City's prior written approval pursuant to this Section.
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12.3. Lessee's Application for Consent. If Lessee desires to make a Transfer,
Lessee must submit in writing to City the name of the proposed Transferee, the proposed
Transferee's business to be conducted in the Premises, the terms and provisions of the
proposed Transfer, information of the proposed Transferee pertaining to the requirements
set forth in this Section, or other information as City may request. No request for a
Transfer shall be considered by the City until receipt of the above information.
12.4. Grounds for Denying Consent . Since the City would not enter into this
Agreement but for the business experience, reputation and expertise of A T E of
California, Inc., any proposed Transferee shall not be approved unless the City has
determined, as minimum requirements, that such proposed Transferee has (a) adequate
business experience in operating similar types of establishments to fulfill Lessee's
obligations set forth in this Agreement; (b) a credit quality reasonably satisfactory to
fulfill Lessee's obligations under this Agreement and verified by the City; (c)the
personal character, reputation and integrity of the proposed Transferee and its principals
and operational officers and owners are of the at least the same caliber as the Transferor,
and (d) the proposed Transferee agrees to expressly assume all of Lessee's obligations
under this Agreement and all liability arising from the condition of the Premises during
Lessee's occupancy and use of the Premises, such assumption of obligations including,
without limitation, all monetary obligations and required environmental remediation
under this Agreement. City may establish other reasonable requirements of the proposed .
Transferee, and subsections (a), (b) (c) and (d) of this Section are not to the exclusion of
any other reasonable requirements which the City may establish.
12.5. Conditions to Consent. Prior to any request for City's consent to any
Transfer, all of the following conditions shall be met:
A.

Subject to the requirement for an express written assumption of
obligations by the Transferee, as described in Section 12.4 above,
the original named Lessee shall not be relieved of its obligation to
pay Monthly Base Rent which accrues on and after the date of City's
written approval of the Transfer, and to perform all other obligations
to be performed by Lessee hereunder provided that any such
approved Transfer is evidenced on City approved forms.

B.

Lessee shall reimburse City for City's attorneys' fees incurred or the
value of attorneys' services received in connection with the review,
processing and documentation of such Transfer request.

C.

Lessee shall inform City of any and all compensation it receives in
connection with any Transfer. City shall have the right to request
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and receive from Lessee any additional information reasonably
related thereto.

D.

The Transferee shall agree that in the event that City gives notice to
any sublessee that the Transferee Lessee is in monetary default
under this Agreement, sublessee shall thereafter make any sublease
payments directly to the City. These payments shall be received by
the City without any liability pursuant to the sublease, and sublessee
shall agree to attorn to the City should this Agreement be terminated
for any reason, except that in no event shall the City be obligated to
accept an attornment.

E.

Any such consent shall be effected on forms approved by City.

F.

Lessee shall not be in default hereunder in any respect, nor shall any
event have then occurred which, with the giving of notice or passage
of time or both, would constitute a default under this Agreement
which has not been cured or waived.

G.

Any such Transferee must agree to assume, be bound by and
perfmm all of the terms, covenants and conditions of this
Agreement, subject to the condition that City shall not be bound to
any provision of any agreements pertaining to such Transfer to the
extent such agreement grants rights not possessed by Lessee against
City.

H.

One executed copy of any and all written instruments evidencing or
relating to any such Transfer shall be delivered to City. City agrees
not to disclose any confidential information which may be contained
therein, except as otherwise required by applicable law.

I.

All sublessees must obtain and maintain a Santa Monica
Commercial Operations Pennit, as well as all other applicable
permits and licenses, during the entire term of the sublease.

12.6. Acceptance of Rent from Transferee. The acceptance by City of the
payment of Rent following any assignment or other transfer prohibited by this Section
shall not be deemed to be a waiver of any right or remedy of City hereunder.
SECTION 13. COVENANT AGAINST LIENS.
Lessee shall not be the cause or object of any liens or allow any liens to exist,
attach to, or be placed on, or encumber City's interest in the Premises by operation oflaw
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or otherwise. Lessee shall keep the Premises free and clear of any mechanic's liens, and
other liens, and liens for labor, services, supplies, equipment, or material furnished or
claimed to have been furnished to the Lessee or the Premises. If any lien is attached or
Lessee receives notice of any lien, Lessee shall cause the lien to be released and removed
from the record or provide documentation of adequate surety for payment of the lien
amount within five (5) business days from receipt of notice of lien, and shall notify the
City of the existence of the lien. Despite any other provision of this Agreement, if the
lien is not released and removed by Lessee, or if Lessee fails to demonstrate adequate
surety for payment of the lien amount, the City may take all action necessary to release
and remove the lien. Any surety obtained to secure payment of any lien hereunder shall
be in a form and of a duration approved by the City. All expenses, including reasonable
attorneys' fees, incutred by City in connection with the lien shall be considered
Additional Rent by the City under this Agreement and shall be immediately due and
payable by the Lessee.

SECTION 14. TAXES AND ASSESSMENTS.
14.1 Lessee's Obligation to Pay Taxes . The term "Tax Year" shall mean and
refer to each twelve (12) month period (deemed, for the purpose of this Section, to have
365 days) established as the real estate tax year by the taxing authotities having lawful
jurisdiction over the Premises. Lessee shall pay in each Tax Year during the Term,
directly to the approptiate taxing authorities, all real estate taxes, bonds, levies or
charges, ad valorem taxes and assessments, general and special assessments, taxes on the
Premises, or any other tax imposed upon or levied against real estate or upon owners of
real estate, including taxes upon Leasehold Improvements payable with respect to or
allocable to the Premises, all land and all buildings and improvement situated thereon,
whether assessed to the Premises or to City. Any taxes to be paid by Lessee under this
Section shall be paid directly to the proper taxing authorities at least ten (1 0) days before
due.
14.2. Personal Property Taxes. This Agreement may create a possessory
interest in public property which is subject to taxation. In the event possessory interest is
created, Lessee shall pay any and all taxes levied on such interest. In addition, Lessee
shall pay to the appropriate agency not less than 10 days prior to delinquency, any and all
sales, excise, and other taxes and license fees or other charges levied, imposed or
assessed by any taxing or levying authority including the State of California and County
of Los Angeles whether on its goods sold or on its Leasehold Improvements, equipment,
furniture, or personal property in or about the Premises (collectively, "Personal Property
Taxes"). In the event any or all of Lessee's Leasehold Improvements (as herein defined),
equipment, fumiture, fixtures or personal property shall be assessed with the real property
or as Taxes charged to City, Lessee shall pay to City all such Personal Property Taxes
within 10 days after delivery to Lessee by City of a statement in writing setting forth the
amount of such Personal Property Taxes applicable to Lessee's property.
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14.3 Reservation of Rights. Lessee reserves the right to contest any federal,
state or local tax assessment of any kind provided that Lessee agrees to indemnify,
defend and hold harmless the City against any damages arising from such contest.
SECTION 15. UTILITIES.
15.1 Utilities Costs. Utilities will be separately metered and Lessee shall pay all
charges for all heat, water, gas, electricity, light, power, telephone and sewer or other
services used by it and suppliep by City, a public utility or public authority, or any other
person, firm or corporation.
15.2 Discontinuances and Interruptions of Utilitv Services. City shall not be
liable to Lessee in damages or otherwise (a) if any utility shall become unavailable from
any public utility company, public authority or any other person or entity (including City)
supplying or distributing such utility, or (b) for any intenuption in any utility service
(including, without limitation, any heating, ventilation or air-conditioning) caused by
failure to pay such utility services, the making of any necessary repairs or improvements
or by any cause beyond City's reasonable control, and the same shall not constitute a
termination ofthis Agreement or an eviction of Lessee.
SECTION 16. SIGNS, LIGHTS AND ADVERTISEMENT.
Lessee must submit plans for all signs, outside lighting and advertisement to the
Airpott Director, or his or her designee, for prior approval. All signs, outside lighting
and adve1tisement shall be in compliance with the requirements, regulations and
ordinances of the City of Santa Monica. Additionally, Lessee shall comply with all
regulations of the Federal Aviation Administration pe1taining to signage and lighting of
the Premises. Lessee shall maintain adequate lighting and illumination of the Premises.

SECTION 17. DAMAGE OR DESTRUCTION TO THE PREMISES OR
IMPROVEMENTS.
17.1. Notice of Damage to the Premises. Lessee agrees to notify the City
immediately of any damage to the Premises or Leasehold Improvements resulting from
fire, earthquake, or any other identifiable event of a sudden, unexpected or unusual nature
where such damage exceeds the sum of $10,000.
17.2. Repair or Rebuild the Premises. In the event the Premises or the
Leasehold Improvements are damaged or destroyed, Lessee shall, at Lessee's sole
expense, repair or rebuild, as necessary, the Premises to at least the quality level existing
prior to the damage or destruction and in any event at a level suitable to conduct the
required activities and services set forth in Section 3.1 (as they were conducted prior to
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the damage to the Premises). Notwithstanding the foregoing, Lessee's obligation to
repair or rebuild the damaged or destroyed Premises shall be subject to and limited by the
following conditions:

A.

Damage or Destruction of the Premises in Final3 Years of
Remaining Term. In the event that there are less than three (3)
years remaining on the then current te1m of this Lease Agreement
following the date the Premises have been damaged or destroyed,
Lessee shall have the following rights :
(1) If damages to the Premises exceed the total amount of
insurance proceeds.payable by Lessee's insurers or if Lessee cannot
repair the damages and continue its operations on the Premises in an
economically viable manner, then Lessee may terminate this
Agreement subject to all requirements in Sections 2.4 and 8.4 of this
Agreement. Upon such termination, Lessee shall tender possession
of the Premises and Leasehold Improvements to City and shall
assign to the City all right title and interest to the proceeds of the
Lessee's insurance policies maintained pursuant to Section 9 of this
Agreement; or
(2) In the case of destruction of the Premises and if Lessee
cannot rebuild or reconstruct the destroyed Premises and continue its
operations on the Premises in an economically viable manner, then
Lessee may terminate this Agreement subj~ct to all requirements in
Sections 2.4 and 8.4 of this Agreement. Upon such termination,
Lessee shall tender possession of the Premises to City and shall
assign to the City all right, title and interest to the proceeds of
Lessee's insurance.policies maintained pursuant to Section 9 of this
Agreement.

B.

Damage or Destruction of Premises with Remaining Term
Exceeding 3 Years. In the event that there are more than three (3)
years remaining on the then cmTent term of this Agreement
following the date the Premises are damaged (such that Lessee and
its subtenants cannot continue their respective operations in a
financially viable manner in the Premises) or are destroyed, the City
and Lessee shall meet and confer on the feasibility of a relocation
plan for Lessee and its subtenants, which would allow, Lessee and
Lessee's subtenants to continue their respective operations in a
financially viable manner at the Airport. If the parties are unable to
agree on a relocation.plan within thirty (30) days of such damage or
destruction of the Premises, then, either pmiy shall have the right to
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terminate this Agreement, subject to all requirements in Sections 2.4
and 8.4 of this Agreement. Upon such tetmination, Lessee shall
tender possession of the Premises to the City and shall assign to the
City all right title and interest to the proceeds of Lessee's insurance
policies maintained pursuantto Section 9 of this Agreement.
17.3.
Damage or Destruction to the Common Areas. In the event that the
Common Areas of the Santa Monica Municipal Airport are damaged or destroyed by fire
or any other cause or are otherwise made unusable, to the. extent of fifty percent (50%) of
the total insured value or replacement cost of all such Common Areas or the Airport
becomes unusable or unavailable for use by general aviation for any reason for a period
greater than thirty (30) days, either party shall have the right to terminate this Agreement
(subject to all requirements in Sections 2.4 and 8.4 of this Agreement), by giving written
notice to the other party. Otherwise, the City shall repair the damage as soon as
reasonably possible in which event this Agreement shall continue in full force and effect.
17.4.
Lessee's Remedies. Lessee shall have no claim against City, its City
Council, boards and commissions, officers, agents, and employees for any damage, loss
of business or good will, alterations, improvements, fixtures, furnishing, equipment,
buildings, structures, vehicles and inventory suffered by reason of any damage,
destruction, repair or restoration of the Premises or the Common Areas of the Santa
Monica Municipal Airport.
Insurance Proceeds. Except as otherwise specifically provided herein,
17.5.
all insurance proceeds payable with respect to the Premises and Leasehold Improvements
shall be payable to Lessee, subject to Lessee's obligation to use any such insurance
proceeds to either satisfy its repair and restoration obligations hereunder or assign or
transfer such insurance proceeds to the City.
17.6.
Waiver. City and Lessee waive the provisions of any statutes which
relate to termination of leases when leased propetty is destroyed and agree that such
event shall be governed by the terms of this Agreement to the extent of any conflict
between said statutes and this Agreement.
SECTION 18. CONDEMNATION.
18.1.
Effect of Taking. If the Premises or any pmtion thereof is taken under
the power of eminent domain by other than the City or one of its constituent parts, this
Agreement shall terminate as to the part so taken on the date Lessee is required to yield
possession thereof to the condenming authmity. In the event that only a portion of the
Premises is subject to condenmation, and the conduct of Lessee's business on the
remaining pmtion of the Premises would not be commercially feasible in the reasonable
judgment of Lessee, then Lessee shall have the option to terminate this Agreement on
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written notice to City. Lessee's option to terminate. hereunder is only valid if exercised
within thirty (30) days of the date when Lessee is required to yield possession.
If any notice of termination is given pursuant to this Section, this Agreement and
the tights and obligations of the pa1iies hereunder shall cease as of the date of such notice
and Monthly Base Rent (other than any Additional Rental due City by reason of Lessee's
failure to perform any of its obligations hereunder) shall be adjusted as of the date of such
te1mination.

18.2.

Condemnation Awards .

All compensation awarded for any taking of the Premises (except for the portion
attributable to the lost business and lost goodwill of Lessee which shall belong to Lessee)
shall belong to and be the property of City, and Lessee hereby assigns to ,City all rights
with respect thereto; provided, however, nothing contained herein shall prevent Lessee
from applying for reimbursement from the condemning authority (if permitted by Law)
for moving expenses, the expense of removal of Lessee's trade fixtures, loss of the
Leasehold Improvements paid for by Lessee or any other loss incuned by Lessee, but if
and only if such action shall not reduce the amount of the award or other compensation
otherwise recoverable from the condemning authority by City for improvements paid for
by City. Notwithstanding the foregoing, if the City is the condemning authotity, any
compensation for the remaining leasehold value of the Premises will belong to Lessee.

SECTION 19. NOTICES.
All notices required to be given pursuant to this Agreement shall be in wtiting and
either served personally or sent by United States mail to the address listed below, or to
another address as- may be provided by written notice. Notice shall be deemed given
within forty-eight (48) hours from the time of mailing if mailed as provided in this
Section.
All notices, demands, requests, or approvals from Lessee to City shall be
addressed to City at:
Airport Director or Airport Manager
City of Santa Monica
3223 Donald Douglas Loop South, Suite 3
Santa Monica, California 90405
with a copy to:
City Attorney
1685 Main Street, Third Floor
Santa Monica, California 90401
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All notices, demands, requests or approvals from City to Lessee shall be addressed
to Lessee at:
AT E of California, dba American Flyers.
2501Airport Avenue
Santa Monica, California 90405
Attention: Mr. R. Clark McConnick
This Section shall replace rather than supplement any equivalent or similar
statutory notice including, but not limited to, any notices required by California Code of
Civil Procedure Sections 1161 and 1162. When a statute requires service of a notice in a
particular manner, service of such notice in the manner set forth in this Section shall
replace and satisfy the statutory service-of-notice procedures, including those required by
California Code of Civil Procedure Sections U 61 and 1162.
SECTION 20. DEFAULTS AND REMEDIES FOR DEFAULTS.
20.1. Events Constituting Material Default by Lessee. The occunence of any
one or more of the following events shall constitute a material default and breach ofthis
Agreement by Lessee:

A.

Lessee's failure to make any payment of Monthly Base Rent,
Additional Rent or any other payment to the City as required under
this Agreement, as and when due, where the failure shall continue
for a period of three (3) business days after notice from City to
Lessee. In the event that City serves Lessee with a Notice to Pay
Rent or Quit pursuant to applicable unlawful detainer statutes, the
Notice to Pay Rent or Quit shall also constitute the notice required
by this subsection.

B.

Lessee's engaging in any prohibited activity as defined in Section
3.3 or any other activity or service not approved in writing by the
Airport Director or his or her designee.

C.

Lessee's failure to timely prepare and submit the Facility
Improvement Plan pursuant Section 7.4 and to complete the
Required Lessee Improvements in a manner reasonably satisfactory
to City.

D.

Lessee's failure to perform any non-monetary obligation under this
Agreement including, but not limited to, the failure to provide any of
the "Required Services and Activities" identified in Section 3 .I,
above, if the failure continues for fourteen (14) business days after
written notice of the failure from the City to Lessee.
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Notwithstanding the above, if the nature of Lessee's default requires
more than fourteen (14) business days for its cure, then the Lessee
will not be deemed to be in default if Lessee commences to cure the
default within ten (I 0) days and thereafter diligently prosecutes the
cure to completion to the satisfaction of the City.
E.

Lessee's abandomnent of the Premises, including the absence of
Lessee's employees from the Premises for three (3) consecutive
days.

F.

Lessee's making any general arrangement or assigmnent of its
interests to the Premises or Improvements under this Agreement for
the benefit of creditors without the written approval of the City.

G.

The filing by or against the Lessee of any proceeding under federal ·
bankruptcy law, unless the proceeding is dismissed within ninety
(90) days.

H.

The appointment of a trustee or receiver to take possession of all or
substantially all of Lessee's assets located at the Premises or of
Lessee's interest in this Agreement, unless possession is
. unconditionally restored to Lessee and the trusteeship or
receivership is dissolved.

I.

The attachment, execution or the judicial seizure of substantially. all
of Lessee's assets located on the Premises or of Lessee's interest in
this Agreement, unless that seizure is not discharged within thitiy
(30) days.

J.

The discovery by City that any financial statement given to City by
Lessee was materially false.

K.

Lessee's failure to discharge and remove any lien or encumbrance
filed against the Premises or to provide adequate surety to secure
payment thereof.

L.

Any assigmnent of this Agreement or any portion thereof in
violation of Section 12 hereof.

20.2.
Remedies for Default. In the event of any occutTence of material
default or breach of this Agreement by the Lessee, the City will notify the Lessee of the
existence of the breach and, if applicable, the time for cure as specified above. In the
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event the Lessee fails or refuses to cure, or if the material default is not subject to cure,
the City may:
A.

Terminate Lessee's right to possession of the Premises by any lawful
means pursuant to Section 21, below. In the event of termination,
Lessee shall immediately suiTender possession of the Premises to
City. In such event, City shall be entitled to recover from Lessee all
damages incurred by City by reason 'of Lessee's default including,
but not limited to, the cost of recovering possession of the Premises,
expenses of reletting, including necessary renovation and alteration
of the Premises, and reasonable attorneys' fees.

B.

Maintain Lessee's right to possession, in which case this Agreement
shall continue in effect. In that event, City shall be entitled to
enforce all of City's rights and remedies under this Agreement.

C.

Pursue any other remedy now or hereafter available to City under the
laws and judicial decisions of the State of California. Unpaid
installments of Monthly Base Rent, Additional Rent and other
unpaid monetary obligations of Lessee under the terms of this
Agreement shall bear interest from the date due at the maximum rate
then allowable by law.

SECTION 21. TERMINATION.
21.1.
Termination By City for Lessee's Breach. In the event the Lessee fails
or refuses to perform any of the covenants or requirements of this Agreement in the time
and manner required, the City may terminate this Agreement by giving to the Lessee
written notice of termination. Upon tetmination, all rights, powers, privileges and
authority granted to the Lessee under this Agreement shall cease, and Lessee shall
immediately thereupon vacate the fixed based operations. The City's right to terminate
this Agreement under this Section is not its exclusive remedy, but is in addition to all
other remedies provided to it by law or the provisions of this Agreement.
21.2.
Duties Upon Termination. Upon termination of this Agreement, the
Lessee shall pay all Monthly Base Rent, Additional Rent, and any other payments due to
the City under the terms ofthis Agreement. Lessee further agrees to do all other things
reasonably necessary to cause an orderly transition and to sunender the Premises and
operations thereon.
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SECTION 22. GENERAL PROVISIONS.
22.1.
Agreement.

Authority. Both parties have full power and authority to enter into this

22.2.
Integrated Agreement. This Agreement represents the full and
complete understanding of every kind or nature whatsoever between the parties hereto
with respect to the Premises and this Agreement. All preliminary negotiations and
agreements of whatsoever kind or nature are merged herein. No verbal agreement or
implied covenant shall be held to vary the provisions hereof.
22.3.
Governing Law . Lessee and City agree that the laws governing this
Agreement shall be that of the State of California.
22.4.
Time is of the Essence. Time is of the essence as to each provision of
this Agreement.
22.5.
City's Proprietary Capacity, Lessee understands that the City is
entering into this Agreement in its proprietary capacity. Nothing contained in this
Agreement shall be deemed directly or indirectly to restrict or to impair the City's
governmental powers or rights with the respect to the leasehold, or with respect to the
Lessee's use, occupancy and operation of the Premises pursuant to this Agreement. It is
intended that Lessee shall be obligated to fulfill and comply with all requirements which
may be imposed by any governmental agency or authority of the City having jurisdiction
over the Premises in the City's governmental capacity.
22.6.
Nonwaiver. No waiver of any provision of this Agreement shall be
implied by the failure of any party to enforce any remedy pursuant to this Agreement.
Any waiver by the parties of any provision of this Agreement must be in writing. The
waiver shall affect only the provision specified and only for the time and in the manner
stated in the writing.
22.7.
Attorneys' Fees and Costs. If either party hereto brings an action or
proceeding against any other party by reason of a default under this Agreement, or
otherwise arising out of this Agreement, the prevailing party in the action or proceeding
shall be entitled to receive from the losing party all costs and expenses and such an
amount as the court may adjudge to be reasonable attorneys' fees and costs. Attorneys'
fees shall be paid whether or not the action is prosecuted to judgment. The prevailing
patty shall be entitled to attorneys' fees equal to the fair market value oflegal services
provided by attomeys (authorized to provide such services) employed by it as well as any
attorneys' fees actually paid by it to third parties in connection with the action.
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22.8.
Counterparts. This Agreement may be signed in counterparts, and each
of which shall be deeq1ed an original and all of which taken together shall constitute
one and the same instrument.
IN WITNESS WHEREOF, the parties have executed this Agreement as of the
date and year first above written.
CITY OF SANTA MONICA,
a municipal corporation

ATTEST:

~---:1) ~"'";tMARIA STEWAR~
City Clerk

·

APPROVED AS TO FORM:
LESSEE:
A T E OF CALIFORNIA, a California
corporation dba AMERICAN FLYERS

Title:
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Director, American Flyers
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EXHIBIT A
A T E OF CALIFORNIA, dba
AMERICAN FLYERS FBO
PREMISES, SITE PLAN AND EXISTING IMPROVEMENTS
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EXHIBITB
AT E OF CALIFORNIA, dba
AMERICAN FLYERS FBO
FACILITY IMPROVEMENT PLAN

1)

Tiedown Area Improvements.

a)

The City agrees to perform pavement improvements on the Premises in an
amount not to exceed$ 100,000.00, consisting of replacement, repair and
slurry coat of the tie-down area and auto parking Jot as jointly determined by
the City and A T E of Califomia. If necessary, pavement replacement will
consist of an asphalt layer of at least 1.5 inches.

b) A T E of California shall slurry coat and re-s tripe the tie-down area and auto
parking lot and renew tie-down cables, anchors and chains, all in accordance
with then applicable FAA Standards or as approved by the Airport Director or
Airport Manager in writing.
2)

Building Improvements:

Lessee shall be responsible for the following required leasehold improvements (the
"Required Lessee Improvements"):
a) Painting. Lessee shall paint all structures on the Leasehold Premises prior
to August 31, 2006 and shall paint all structures on the Leasehold Premises again during the
period September I, 20 I 0 to August 31, 20 II.
b) Installation of Aircraft Tie-Down Chains. Following the pavement
improvements on the aircraft ramp and tie-down areas, Lessee shall install aircraft tie-down
chains consistent with the standards utilized by the City in the installation of its aircraft tiedown chains. Lessee shall consult and secure the approval of the Airport Director or his or
her designee in the process of installing these required aircraft tie-down chains.
c) Ramp Lighting System. Lessee shall install and maintain a ramp lighting
system. The plans and schedule for the installation of the ramp lighting system shall be
submitted for City approval no later than August 31, 2006.
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Department of Public Works
Airport Division
Office ofthe Airport Manager
3223 Donald Douglas Loop South
Santa Monica, California 90405-32 13

City of

Snnln J\lonlcn•

Letter of Intent to Lease
April16, 2015
Ms. Jill Cole
ATE of California
dba American Flyers
2501 Airport Avenue
Santa Monica, CA 90405
RE!:

ATE of California dba American Flyers- 2701 Airport Avenue

Dear Ms. Cole,
This term sheet is in response to the email submitted to th e City of Santa Monica ("Land lord") on Dece mber
12, 2014 concerning American Flyers' ("Tenant") intent to enter into lease negotiations for the premises
outlined below located at 2501 Airport Avenue, Santa Monica, CA 90405.
This letter of intent outlines the main business term s related to A T E of Ca lifornia elba American Flyers
1
{"America Flyers' ) lease of Santa Monica Airport property ("Airport") that affirm s our understanding of the
amount of leased square footage, base ren tal rate, and condition to be incorporated in a Lease Agreement
{"Lease").
Neither party will be contractually bound to these terms until a lease has been fully negotiated, approved
by th e appropriate parties, including but not limited to appropriate Commissions and Councils, and
executed.
TENANT/TRADE NAME
TERM
PREMISES

ADDIIION/\L LAND

LEASE COMMENCEMENT
RENT COMMENCEMENT
BASE ANNUAL REN}JIL
RATE

\ \ \ 7-'L~.

SECURITY DEPOSIT

3,600 sq uare feet of office space; 4,907 square foot maintenance
gar;
31,000 square feet of aircraft hangars; and 131,690 sq uare feet of land is
included in the Base Renta l Rate .
Tenant might also elect to re nt ti e-down spaces from th e City at the t ie-down
monthly rate of $110. Please note, these tie-downs may not be subleased at a
higher rate.
On or about July 1, 2015.
Rent shall commence July 1, 2015.
$134,755 annually, triple net (utilities, insurance, and any other applicable
taxes, assessments or other property related expe nses) for t he premises as
described in t
on Tenant's execution of thi s Lease, Tenant shall pay to Land lord an a
t
equal to one installment of Monthly Base Rent, or $11,229.58 (this amount will

(31 0) 458.859 1 o (31 0) 572.4495 FAX
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RENT INCREASES

TRIPLE NET CONDITIONS

be higher if Tenant elects to lease additional land) as a security deposit to be
held as security for the full and faithful performance by Tenant of all
obligations owed to Landlord under this Lease ("Security Deposit"). If, at any
time during the Lease term, Tenan t's Monthly Base Rent is increased above
the amount initially paid hereund er, the Security Deposit shall be increased in
the same manner such that the Security Deposit always equals one current
monthly installment of Monthly Base Rent. Any deposit amount currently held
by the City will be applied towards the security deposit.
Adjusted annually to reflect increases in the Los Angeles Consumer Price Index.
Annual adjustments shall be no less than 2% and no more than 5%.
Possessory Interest Tax: The "Premises" are the property of a public entity and
the Los Angeles County Assessor's Office will assess a "Possessory Interest Tax"
on the tenant; the Tenant will be responsib le for direct payment of this tax.
Insurance: The tenant will be respo nsible to obtain Liability Insu rance,
Property Insurance and Worker's Compensation Insurance (if applicable) as
per the City's requirements.

I

Utilities: Tenant shall directly pay all utilities separately metered to the
Premises.
Maintenance: "Tenant" is responsible for all maintenance associated with all
areas of the "Premises".

CONDITION
TENANT IMPROVEMENT

AS JS.
There will be no credit for tenant improvements.

' CREDIT REQUESTS
LEASE
ASSIGNMENT/SUBLEASING

PERCENTAGE OF RENT

PERMITTED USES

The term "Landlord" refers to the City. "Tenant" could assign the entire
portion of space during the term of the lease subject to Lessor's approval.
Lessor shall not unreasonably withhold or delay such assignment.
Subleasing will be allowed for this "Premises". All subtenants must be
approved by City prior to sublease commencement via the Commercial
Operations Permit ("COP") application procedure; any current subtenants will
need to resubmit a "COP" Application . As part of the COP application
. procedure, all current and prospective subtenants will need to submit their
sublease agreement with America Flyers, proof of Liability Insurance including
an Additional Insured Endorsement for the City and a processing fee (currently
$100 but subject to increase) annua lly.
. All net profits from subleasing, if any, shall be split equally by tenant and
landlord after first ded ucting all Tenant's reasonable operating costs.
American Flyers w ill be required to submit quarterly reports showing revenue
from subleasing and expenses for~.r.dgr for the City
to ascertain the net profi ts, if any. )The quarterly reports will be due to th e City
fifteen (15) days after the end of each quarter. If any net profits are gleamed
from subleasing, America Flyers will have fifteen (15) days to remit payment of
50% of the profits upon notice from the City.
Lessee is permitted to conduct the following activities and services:
o
Aircraft tie-down and aircraft storage facilities which conform to
federal, state, and loca l requirements

2jPage
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o

Aircraft maintenance and repair, overhaul or modification of aircraft

o

Rental of commercia l leasehold space, approved in advanced by the
Airport Director or his or her designee. All commercial rentals shall
conform to the "COP" and business license provisions set forth in the
Santa Monica Municipal Code
Retail or w holesale of aircraft parts, components, accessories and
allied equipment
Retail or wholesale sale of aircr aft

o

o
o

o

o
o
o

o

PROHIBITED ACTIVITIES

TENANT'S WORK

OPERATIONAL
REQUIREMENTS

Sale of new and used avionics and electronic equipment
Sale of new and used aircraft instruments
Sale of pilot supplies and accessories
Rental of lease of aircraft
Upholstery, cabinetry and interior services for aircraft
Parachute, fire extinguisher and oxygen services for aircraft

o

Aircraft charter operations, subject to compliance wi th all federal,
state

o

Flight School

Lessee is specifically prohibited from the following:
o Storage of motor vehicles, t railers, boats, or other recreational
vehicles
Helicopter operations of any kind
•
Landlord has reasonable approva l rights over Tenant's architect an d general
con t ractor, the plans and change orders. Tenant shall submit for Landlord's
approval, design drawings and specifications for all proposed work including
signage before submission to the City's Building and Safet y Division.
After conceptual approval is received f rom Landlord, Tenant w ill produce and
obtain the following:
1. All requ ired plans and permits associated wit h any proposed
improvements.
2. All necessary approva ls from the City's Building and Sa fety, Planning
and Pub lic Works Departments.
Tenan t i s responsible for all subtenants, guests, and visitors they allow on to
the Airfield.
o
Access (Gate) Cards will be required for all persons driving on the field.
There is a $20 processing fee for each Access Card.
o
In order to receive Access Card, applicants must complete an AOA (Air
Operations Area) Driver Training with Airport Police or Operations
personnel. The Access Card must be renewed annually.
· .Movement of turbine aircraft w ithin the American Flyers leasehold must be
perfo rm ed by NATA certifie d personnel.

all vehicles associa ted with the

FACILITY SUPPORT

Within one-year of lease commencement,

VEHICLES/BIOFUEL

tenants business inside the AOA (i.e. tugs) w ill be required to use alternative

bu ~1

fuel s.

-1\ JCtC...

Biofuel equivalent to JetA fuel and low lead or no lead avgas will be made
available

to

American

Flyers

customers

when

t hese

fuels

become

commercially available.

3IPa g e
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FUEl FARM

This offer includes the operation of the Fue l Farm .

The fuel flowage fees will

increase from t ime to time. Only avgas fuel will be allowed at th is fu el farm
location.

American Fl

rs wi ll be required to provide unleaded fuel when

cornmercially availabl .

MAINT~\%

Tenant shall be respon ble fo r maintain ing in good repair (i ncluding making
rep lacements as necessary) !be roo~ and exteri3£ portions ~the
11

Premises" including the foundations, exterior walls, structural conditions of

Interior

bearing

walls,

parking

lots,

walkways,

parkways,

driveways,

landscaping, fences, rooftop HVAC units, and exterior plumbing lines ou tside

the

building.

Additionally, "Tenant~~ is responsible for maintaining the

pavement areas to the parking lot and ...ai.w:a.ft__pa.a:l<~-A£-aL~)e
"Premises" in accordance with federa l, state and local requirements.
SIGNAGE

"Tenants" existing signage sha ll remain in place.
receive prior approvals fron1 Landlord .

Any new signage, must

11

~n2 ~J..

Please acknowledge agreement with t he proposed term sheet by signing in the confirmation space below
and returning by April 27, 2015.
We would again like to extend our appreciation for your participation in this process and very much look
forward to negotiating a lease w ith Ame ri can Flyers. Please do not hesitate to contact us if you have any
questions.

Verytrul~---

<.<.---~
- ~ ==- :s
.

St el ios Makrides
Airport Manager

LANDLORD AND TENANT ACKNOWLEDGE THAT THIS IS A LETIER OF INTENT AND IS NOT A LEASE, AND THAT
IT IS INTENDED AS THE BASIS FOR THE NEGOTIATION OF A LEASE. THE LEASE SHALL BE SUBJECT TO
APPROVAL BY THE APPROPRIATE PARTIES, AND ONLY A FULLY EXECUTED LEASE SHALL CONSTITUTE A LEASE
FOR THE PREMISES .

ACKNOWLEDGEMENT & CONFIRMATION
I hereby certify that I have read the above letter, and that I understa nd and agree to the proposed terms as
specified herein above.

Signature: _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ Date:----

Print Name and Title: - -- -- - - --

-

- - -- - --

- - - - - - -- - - - - - - - - --

-
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5/18/16
Date: ___________________________

2501 Airport Ave., Santa Monica,
Proposed Premises: ________________________________
Ameriflyers of California, Inc., dba American Flyers
1. Applicant’s Name: ___________________________________________________________________
Ameriflyers of California, Inc.
2. Legal Name of Business: ______________________________________________________________
✔ Partnership _______ Other _______
3. Form of Organization: Individual _______ Corporation _______
4. If corporation, please complete the following:

CA
8/12/2005
Organized Under Laws of __________
Calif. Permit No. __________ Dated Organized __________
TX
Head Office Located __________
2501 Airport Avenue, Santa Monica, CA 90405
5. Current Business Address: _____________________________________________________________
6. Prior Business Address: _______________________________________________________________

214-801-7905
7. Business Phone Number: ______________________________________________________________
8. Business FAX Number: _______________________________________________________________

jillc@af.tv
9. Applicant’s E-mail Address: ___________________________________________________________
www.americanflyers.com
10. Business Web Site Address: __________________________________________________________
11. Principal(s)/Owner(s)/Officer(s):
Name
Title

Home Address

Home Phone

Social Security #

Other Phone

Driver’s License #

Jill Cole 1215 Seminole Tr., Carrollton, TX 75507 214-801-7905 09969496
a) _______________________________________________________________________________
_________________________________________________________________________________
b) _______________________________________________________________________________
_________________________________________________________________________________
c) _______________________________________________________________________________
_________________________________________________________________________________
d) _______________________________________________________________________________
_________________________________________________________________________________
e) _______________________________________________________________________________
_________________________________________________________________________________
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12. Is each of the above listed principals of the firm a U.S. Citizen?

YES

NO

13. Have any of the principals of the firm had any judgements, liens, or bankruptcy filed against them?

YES

NO

14. Have any of the principals of the firm ever been a defendant of an unlawful detainer lawsuit?

YES

NO

10-15
15. Number of Employees to be Based in Premises: ___________________________________________
5 Cessna 172 Aircraft, 1 Yamaha yard
16. Number and Type of Vehicles to be Based in Premises: _____________________________________________
____________________________________________________________________________________________________

American Flyers intends on continuing to use the p
17. Describe the Proposed Use of Premises: ____________________________________________________________
____________________________________________________________________________________________________
education, simulator training and flight training. In addition to the educational
____________________________________________________________________________________________________
services offered by American Flyers, we also offer self serve fueling for Santa

Monica based aircraft as well as transient aircraft. We currently sublease hangars
____________________________________________________________________________________________________

and tie downs but are working with the City to transition those leases to the City.
____________________________________________________________________________________________________
____________________________________________________________________________________________________
____________________________________________________________________________________________________
____________________________________________________________________________________________________
____________________________________________________________________________________________________

8am - 6pm Monday - Sunday
18. Proposed Hours of Operation: _________________________________________________________
____________________________________________________________________________________________________

19. State whether, as an applicant for this permit, you have ever adjudged a bankrupt or involved in a
Bankruptcy Act proceeding as a debtor (“applicant” can mean corporation, close corporation,

No
Partnership, other type of association or individual): _______________________________________
063342
20. Santa Monica Business License Number (if applicable): ____________________________________
76 years
21. Number of Years in Business (if applicable): _____________________________________________
22. In case of afterhours emergency – name and phone number of two persons to be contacted:

Jon Schreiber 626-755-7235
Name\Phone__________________________________________________________________________
Andrew Henley 331-685-2258
Name\Phone__________________________________________________________________________
23. Liability Insurance (Name, Address and Phone Number of Agent or Carrier, Policy Number):

Arthur J. Gallagher & Co. Erik Egeland. 2175 Point Blvd., Elgin, IL 60123. 847-586__________________________________________________________________________________
__________________________________________________________________________________
__________________________________________________________________________________
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Attached hereto:
x
x
x

An informal resume of applicant’s experience in the particular line of business, if applicable,
covered by this application.
A check for $50, payable to the City of Santa Monica, in order to pay for the required credit
check.
A copy of the Certificate of Good Standing from the California Secretary Of State for the
corporation or LLC listed on the application if applicable.

It is understood that, if this application is accepted, the following insurance requirements may be contained
in a lease or permit to be granted. The insurance requirement are subject to change dependent on the use.
1)

2)
3)
4)
5)

Comprehensive or Commercial General Liability with a minimum combined single limit of
$1,000,000
Fire insurance in an amount sufficient to replace structures and improvements
Worker’s Compensation and Employer’s Liability
$1,000,000
Tenant Improvements/Betterments Insurance
100% of Value of Improvements
Personal Property Insurance
100% of Value of Personal Property

The City of Santa Monica reserves the right to require further information as a condition to the
consideration of this application.
THE REPRESENTATIONS OF FACT CONTAINED IN THIS APPLICATION ARE CONSIDERED PART OF THE
LEASE AND ARE TRUE AND CORRECT. IF ANY OF THE INFORMATION HEREIN CONTAINED IS DISCOVERED TO
BE FALSE OR MISLEADING, THE LEASE MADE ON THE STRENGTH OF THIS APPLICATION MAY, AT THE OPTION
OF THE CITY BE TERMINATED AT ANY TIME.

Conditions and Information
All pages of this lease application must be signed by all persons who will sign the lease
agreement. The completing of this application by Tenant and the acceptance of this application
by the City of Santa Monica (“City”) creates no obligation of the City to approve the application.
By signing below, applicant(s) agree that the information disclosed herein is true, complete and accurate to the
best of the applicant’s knowledge, and applicant agrees that the information disclosed by herein is material to the
City’s decision with respect to granting or denying Tenant’s application to enter into an occupancy agreement.
Applicant authorizes the City of Santa Monica and/or its agent to verify and make whatever inquiries it
considers necessary and appropriate concerning the information provided in this application. Further,
credit references shown herein are authorized to provide information to the City of Santa Monica. It is
understood that references include, but are not limited to, credit checks, unlawful detainer checks, and
tele-credit checks.
Signature of Applicant

President

Title: _________________________________________ Date: _______________________________
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Please return this application and all relevant supporting materials or required attachments,
such as copies of Santa Monica Business License, Certificate of Insurance, credit reports,
budgets, drawings of proposed renovations, etc. to:
Deena Mecham
City of Santa Monica
Santa Monica Airport
3223 Donald Douglas Loop South
Santa Monica, CA 90405
Telephone 310.458.8591
Fax 310.572.4495
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From: craig zund [mailto:craig@corprg.com]
Sent: Monday, June 13, 2016 1:45 PM
To: Jill
Subject: American Flyers - 2501 Airport Avenue / Santa Monica Airport
Dear Jill,
It was a pleasure meeting you earlier via telephone, as discussed I am providing the
following summary representing the City of Santa Monica’s proposal to extend your use
of the property located at 2501 Airport Avenue, Santa Monica CA 90405. Kindly review
the following:
• Rent shall be increased to $10,702 per month, modified gross
(Office = $4,907 Per Month / Hangar = $4,320 Per Month / Fuel Farm = $1,475
Per Month)
• Term is month to month with ongoing right to terminate by both parties with 30 days
notice
• American Flyers to terminate all agreements with subtenants (office users / hangar
occupants and tie downs). Subtenants will have the ability to submit applications to the
City of Santa Monica in order to enter into agreements directly with the city for their use
and not via American Flyers. This shall include tie downs, offices and hangars the are
not specifically occupied by American Flyers.
• Discontinue the use of leaded fuel, unleaded option “94 MON” is available
Contact information for supplier of un-leaded fuel:
Swift Fuel / Chris DeAcosta (765) 237-3195
• Execute a new rental agreement to cover the continued use of the office premises
• Execute a new rental agreement to cover the continued use of the Hangar premises
• Execute a new service agreement covering the continued fuel service with unleaded
fuel
Upon your review, please let me know if the above terms are acceptable so that we
may prepare the appropriate rental agreements and service agreements as provided
above.
Regards,
Craig Zund | Founder
1526 14th Street | Suite 108
Santa Monica, CA 90404
T: (310) 394-4050 x 4710
C: (310) 570-5011
F: (310) 999-6588
www.corprg.com
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American Flyers
National Office
4650 Airport Parkway
Addison, Texas 75001
June 23, 2016
Dear Mr. Zund:
Thank you for your e-mail outlining the proposal regarding the leasing terms for our facility at
Santa Monica Airport. As you are aware, we have been trying to work with the City of Santa
Monica regarding our leasing terms since the early part of 2015. While we have an
understanding of the City’s position, we would appreciate some common ground regarding our
lease as we have been a tenant at Santa Monica airport for almost 40 years. During this time,
we have taken pride in a synergistic relationship with the City, doing our best to be a good
neighbor to those surrounding the airport. In addition to working with you, our attorney is
speaking to Ivan Campbell about some of the leasing points in the proposal you sent,
specifically regarding the request for fuel. Please see our recommendations regarding the lease
proposal below:
1. Rental rate – The appraisal completed in 2015 does not support the proposed rate, and
after studying the appraisal, and taking into consideration the City of Santa Monica’s
position, we would propose a rental rate as follows:
a. Office - 3600 square feet – $ 2000 per month (current proposal from City is over
three times the appraisal amount)
b. Hangar – 4907 square feet – $ 3500 (current proposal from City is almost three
times the appraisal amount)
c. Fuel farm – $ 1275 per month
d. Please define modified gross
e. Any repairs defined as tenant responsibility (i.e. electrical, roof or a/c repairs)
will be split 50/50 with the City of Santa Monica, with American Flyers receiving
reimbursement from the City, after providing an invoice for the repair, through a
reduction in rent not to exceed 90 days. Both parties agree any repairs
exceeding $ 5000 will require approval in writing from both parties before
proceeding with repairs. Neither party will delay any repair approval(s)
unnecessarily.
2. Term – American Flyers is the leader in the flight training industry, training both
domestic and international students. We would require, at minimum, 90 days. We
must honor the business obligations made to students and employees, first and
foremost. The City’s request for a 30 day lease is not only damaging to our business, but
leaves American Flyers vulnerable for liability from our students for incomplete
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programs. There is much concern regarding why the City is treating aviation businesses
differently from non-aviation businesses with leasing terms. While we respect the
political nature of the various community groups the City is working with, the City also
has an obligation to American Flyers as a tenant on airport with federal requirements in
place. This is not an issue that will be decided quickly, we understand – but we have an
expectation the City will also honor its obligations to American Flyers, and respectfully
request they do so.
3. Subtenants – American Flyers will agree to terminate all subtenant agreements with 90
days notice, giving our subtenants time to work with the City to secure new leases for
their hangar and or tie down space, under the condition we can come to agreement
with rental rates and terms for our lease. We will work diligently with the City to
provide the appropriate documentation for each subtenant before the termination of
our subleases.
4. Fuel - American Flyers is unable to utilize unleaded fuel (specifically referenced as MON
94) for our operations, or agree to discontinue the sale of leaded fuel at this point. The
type of fuel you referenced in the City’s proposal does not have a fleet wide approval
from the FAA, nor is it commercially available at this point. Swift Fuels has developed
another unleaded, high octant fuel called UL102. There is a study currently in progress,
under the coordination of the FAA’s Piston Aviation Fuel Initiative (PAFI) – phase 2 of
this study is set to end in 2018, of which Swift Fuels is participating to study UL102. This
type of high octane fuel is required in the flight training (or fleet) industry - please see
attached link for further information (https://swiftfuels.com/fuel/ul102-avgas/).
American Flyers understands and embraces the changes in fuel that will occur over the
next several years – however, at this point there is not a safe, unleaded fuel alternative
approved from the FAA for fleet wide use. We cannot agree to the fuel proposal for
various reasons listed above, including safety. We will continue to operate the self
service fuel pump in coordination with the City of Santa Monica.
Thank you again for all your efforts, and I look forward to hearing from you soon.
Sincerely,
Jill Cole
American Flyers
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From: craig zund [mailto:craig@corprg.com]
Sent: Thursday, July 28, 2016 5:19 PM
To: Jill
Subject: Santa Monica Airport - Counter Proposal
Dear Jill,
Please find the attached counter proposal covering the space at the Santa Monica
Airport. Kindly review and let me know if you can approve this transaction so that we
can move forward. I am happy to get on a call with you to go over the nuances if you
would like.
Regards,

Craig Zund | Founder
1526 14th Street | Suite 108
Santa Monica, CA 90404
T: (310) 394-4050 x 4710
C: (310) 570-5011
F: (310) 999-6588
www.corprg.com
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July 28, 2016

Ms. Jill Cole
American Flyers
4650 Airport Parkway
Addison TX, 75001
Re:

Proposed Rental Agreement Between American Flyers and the City of Santa Monica

Dear Jill,
I am in receipt of your counter proposal dated June 27, 2016. In speaking with the appropriate
representatives at the City of Santa Monica, the following proposal is the manner in which they
are willing to proceed:
Premises:

2501 Airport Avenue, Santa Monica CA 90405
Aviation Office
– 3,600 Square Feet
Maintenance Hangar – 4,907 Square Feet
Fuel Farm
The Light Aircraft Storage Area (“Storage Hangars”) of approx. 31,000 square
feet, which is currently being occupied by sub tenants of American Flyers
shall be given a ninety (90) day notice of lease termination by American
Flyers. Storage Hangars shall delivered back to the City of Santa Monica
within ninety (90) days and shall not form a part of the Premises.
American Flyers shall provide the City of Santa Monica with the following
information so that the City of Santa Monica can enter into direct agreements
with said sub tenants:
(a) provide the rent roll with all pertinent information of each sub tenant; (b)
rent being paid for each hangar; (c) location of each sub tenant; (d) air craft
registration number of each sub tenant; (e) contact information for each sub
tenant.

th

1526 14 Street | Suite 108 | Santa Monica, CA 90404
www.Corprg.com

Counter Offer
American Flyers – 2501 Airport Avenue, Santa Monica CA 90405

Term:

Ninety (90) Days, with the ability for both parties to terminate upon sixty (60)
days written notice to either party.

Rent:

Aviation Office
Maintenance Hangar
Fuel Farm

Repairs and
Maintenance:

- $ 1.25 PSF / NNN @ $4,500 per month
- $ .88 PSF / NNN @ $4,171 per Month
- $1,250 per month

American Flyers shall be responsible for all repairs and maintenance to the
building and the Premises, however any repairs and maintenance of a capital
nature (as defined by generally accepted accounting principals “GAAP”) shall
be split evenly between American Flyers and the City of Santa Monica.
American Flyers shall notify the City of Santa Monica in advance prior to
performing any repairs of a capital nature and shall be subject to approval by
the City of Santa Monica.

Sub Tenants:

American Flyers shall provide termination notices to all existing subtenants in
the Storage Hangars and tie down sub tenants. Tie down sub tenants shall
receive a thirty (30) day termination notice and all other sub tenants within the
hangars and / or Storage Hangars shall receive a ninety (90) day termination
notice. All said sub tenants shall have the ability to enter into agreements
directly with the City of Santa Monica.

Fuel Service:

Within ninety (90) days American Flyers will either discontinue selling leaded
fuel or sell only unleaded fuel. Continuing fuel sales shall be covered by a
separate fuel services agreement between American Flyers and the City of
Santa Monica.

Subject to
Execution:

This proposal is an outline of the major provisions only and is neither a
binding legal agreement, nor should it be construed as a legal offer. Neither
party shall have any obligation resulting from the proposal made hereby, nor
shall either party incur any obligation or liability, until and unless the parties
execute a written agreement.

We look forward to your expeditious response no later than August 8, 2016.
Regards,
Craig Zund

2
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From: craig zund [mailto:craig@corprg.com]
Sent: Tuesday, August 02, 2016 12:29 PM
To: Jill Cole
Subject: Re: Santa Monica Airport - Counter Proposal
Hi Jill,
In speaking with the City of Santa Monica, they really want to see a response ASAP.
Please let me know when you can respond so that I can manage the City’ expectations,
this needs to be addressed very soon.
Thanks
Craig Zund | Founder
1526 14th Street | Suite 108
Santa Monica, CA 90404
T: (310) 394-4050 x 4710
C: (310) 570-5011
F: (310) 999-6588
www.corprg.com

On Jul 29, 2016, at 6:30 AM, Jill <jillc@af.tv> wrote:
Craig,
I will forward the proposal to our BOD for discussion. For timing purposes, I will be on
vacation next week, and we currently have a BOD member gone. The requested timing
of a response by August 8th will likely not be met – but, we will certainly do our best to
respond asap.
Sincerely,
Jill Cole
American Flyers

From: craig zund [mailto:craig@corprg.com]
Sent: Thursday, July 28, 2016 5:19 PM
To: Jill
Subject: Santa Monica Airport - Counter Proposal
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Dear Jill,
Please find the attached counter proposal covering the space at the Santa Monica
Airport. Kindly review and let me know if you can approve this transaction so that we
can move forward. I am happy to get on a call with you to go over the nuances if you
would like.
Regards,
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Richard K. Simon, Esq.
1700 Decker School Lane
Malibu, CA 90265
310.503.7286
rsimon3@verizon.net
August 9, 2016
Craig Zund
Corporate Realty Group
1526 14th Street
Suite 108
Santa Monica, CA 90404
craig@corprg.com
By Mail and Electronic Mail
Re: American Flyers
Dear Mr. Zund,
I represent American Flyers, Inc. in connection with its flight school and fueling
businesses at Santa Monica Airport (“SMO” or “Airport”). As the City of Santa
Monica (“City”) is aware, I also represent a number of SMO tenants and users,
including the Complainants in two currently pending Part 16 proceedings before the
Federal Aviation Administration (“FAA”). I am writing to you regarding your July
28, 2016 proposed lease term sheet in light of your August 2, 2016 insistence on an
immediate response from American Flyers.
I am limiting this response to the item in the term sheet labeled “Fuel Service”,
because that proposed term directly threatens American Flyers’ business interests
through the attempted imposition of an illegal, and financially confiscatory,
requirement. Concerns about the remaining proposed terms can be discussed
separately, but include increased rental costs in the face of a reduction in income
because of the City’s insistence that American Flyers end all sub-leasing, and the
uncertain language regarding the term of the lease.
As a condition to granting a new lease, you are requiring that within 90 days
American Flyers either discontinue all sales of leaded fuel or initiate the sale of
unleaded fuel only. As an agent of the City, you should be aware that such a
condition constitutes a violation of the City’s current and ongoing federal
obligations, including grant assurances 22 and 23 and the Airport Noise and
Capacity Act of 1990. The specific violations would depend in part on whether or
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not the City is attempting to impose a similar requirement on Atlantic Aviation, Inc.,
the Airport’s other fuel provider, but in either case, the outcome is the same.
As a federally-obligated sponsor, the City must make its airport available to any
qualified aeronautical user or business, including a fuel provider, without
discrimination, the grant of an exclusive right or the imposition of unreasonable
terms and conditions. At the present time, as you must know, unleaded fuel can
safely be used only in a limited number of aircraft. Hence the proposed requirement
would deny American Flyers the ability to serve its customer base and would
impose a completely unacceptable economic constraint on its business, which has
already suffered economic harm in both its flight and fueling operations as a result
of the City’s imposition of landing fees for all Airport users and its ongoing public
efforts to discourage Airport use. The proposed fuel restriction would also impose a
substantial burden on a large number of Airport tenants and users.
To be clear, as it has for the past 15 plus years, American Flyers is prepared and able
to continue to provide leaded fuel at SMO until the FAA completes its testing and
certification of a version of unleaded fuel that can be utilized fleet-wide - which is
expected to occur in 2018 - and such fuel becomes available for use at SMO at a
reasonable cost. Any attempt to restrict its ability to proved fuel in the meantime
will constitute an impermissible access restriction, as well as economic
discrimination and/or the grant of an exclusive right, and will be challenged before
the FAA and otherwise.
While American Flyers and I would prefer to avoid any form of litigation, should it
have no other option, American Flyers potential claims would include both the City’s
knowing and intentional violation of federal requirements and the substantial
resulting damage to American Flyers’ business. The same will occur if the City
attempts to deny it continued tenancy because American Flyers objects to an
impermissible lease provision.
American Flyers wishes to continue to serve the tenants and users of SMO in a
responsible manner, and to work cooperatively with the City on legitimate best
practices for the benefit of all. It is not prepared to allow its business to be further
damaged or destroyed through the imposition of illegal and financially
insurmountable barriers.
American Flyers and I are prepared to discuss this and the remaining proposed
terms, with the hope that a new lease can be concluded, and look forward to doing
so at your convenience.
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Please be advised that the foregoing is not intended as a complete statement of
American Flyers’ rights or potential claims, all of which are expressly reserved.
Yours very truly,

Richard K. Simon
Cc: Jill Cole
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Richard K. Simon, Esq.
1700 Decker School Lane
Malibu, CA 90265
310.503.7286
rsimon3@verizon.net
August 25, 2016
Stelios Makrides
Airport Manager
Airport Administrative Building
3223 Donald Douglas Loop South
Santa Monica, California 90405
stelios.makrides@smgov.net
By Mail and Electronic Mail
Re: American Flyers
Dear Mr. Makrides,
On August 9, 2016, I wrote on behalf of American Flyers, Inc. (“Flyers”) to the City of
Santa Monica’s (“City”) representative, Craig Zund of Corporate Realty Group,
concerning the City’s attempt, though him, to impose unreasonable, confiscatory
and plainly illegal conditions precedent to a new lease for the facilities long
occupied by Flyers.
On August 23, 2016, the Santa Monica City Council adopted a resolution which
included approval of, and direction to staff to implement, a “Policy for Establishing
Exclusive Public Proprietary ‘Fixed Based Operations’, etc.” (“FBO Policy”), which
includes the specific provisions to “replace all current fixed base operators such as
Atlantic Aviation and American Flyers” and to initiate “necessary and appropriate”
legal action, including a Notice to Vacate, to cause the removal of FBOs including
Flyers.
While many providers of aeronautical services meet the definition of “FBO”, Flyers is
first and foremost a flight school. It also provides self-fueling of aviation gasoline, as
well as hangar and tie-down rentals. As such, the City has absolutely no legal basis
for denying continued Airport access to Flyers. I pointed out to Mr. Zund that, as a
federally-obligated sponsor, the City must make the Airport available to any
qualified aeronautical business or user without discrimination, the grant of an
exclusive right or the imposition of unreasonable terms and conditions. The FBO
Policy threatens violations of each of these requirements, and implicates, inter alia,
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grant assurances 22 and 23, the 1948 Instrument of Transfer and the Airport Noise
and Capacity Act of 1990. Its implementation would also add to the damages
already incurred by Flyers as a result of the City’s refusal to provide it with a lease
on fair and reasonable terms and by the City’s many actions to discourage use of the
Airport and Airport flight schools.
Flyers is a tenant in good standing, and intends to remain such. Be advised that any
attempt by the City to deny it access to the Airport or to impose unacceptable terms
and conditions on its tenancy, whether under the FBO Policy or otherwise, will
result in challenge in appropriate venues, including claims for all damages suffered
by Flyers’ business.
As I advised Mr. Zund, Flyers remains prepared to discuss lease terms, and it is also
willing to work with the City on acceptable alternatives to the plainly illegal
measures directed at Flyers in its FBO Policy.
Yours truly,

Richard K. Simon
Ccs:

Marsha Moutrie
Craig Zund
Jill Cole
David Shaby
Chris Harshman
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Office of the City Manager
1685 Main Street, Suite 209
PO Box2200
Santa Monica, CA 90407-2200
City of

Snntn ltlonlea9

September 15, 2016
Mr. Michael Forth, Director
Mr. R. Clark McCormick
ATE of California, dba
American Flyers Flight School
2501 Airport Avenue
Santa Monica, California 90405
Re:

30-Day Notice of Termination of Tenancy & 30-Day Notice to Vacate the Premises

pursuant to California Civil Code §1946. (Santa Monica Airport Lease No. 8547)
Dear Mr. Forth,
Attached please find your NOTICE TO VACATE. Please note you have 30 days to vacate the
premises. Please coordinate your departure and pro-rated rent amount due with the Airport
Manager, Stelios Makrides. Mr. Makrides can be reached at 310.434.2693.
Should you have further questions please feel free to contact me directly at 310.434.2699.
Sincerely,

Nelson Hernandez
Senior Advisor to the City Manager

tel: (31 0) 458-830 I • fax: (31 0) 572-4495
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Rick Cole
City Manager

Office of the City Manager
1685 Main Street
PO Box2200

City of

Santa Moniea®

Santa Monica, CA 90407-2200

September 15, 2016
Mr. Michael Forth, Director
Mr. R. Clark McCormick
ATE of California, db a
American Flyers Flight School
2501 Airport Avenue
Santa Monica, California 90405 ·
Re:

30-Day Notice of Termination and 30-Day Notice to Quit aud Vacate the Premises
pursuant to California Civil Code §1946. (Santa Monica Airport Lease No. 8547)

Dear Sirs,
ATE of California, doing business as American Flyers, ("Flyers") cutTently is in possession
of premises at 2501 Airport Avenue, Santa Monica, California, at the Santa Monica Municipal
Airport. Flyers originally occupied the premises under a lease with the City of Santa Monica,
Santa Monica Airport Lease Agreement No. 8547 ("Lease"), which was entered into by American
Flyers and City of Santa Monica on or around June 23, 2006. The Lease expired by its terms on
June 30, 2015 and American Flyers has remained in possession of the premises since then on a
month-to-month basis. This Notice is intended as, and shall be construed as, a 30-day notice
terminating Flyers' month-to-month tenancy.
PLEASE TAKE NOTICE that pursuant to California Civil Code § 1946, Flyers must quit
and vacate the premises and surrender possession to the City of Santa Monica within 30 days
after service of this notice. Flyers' failure to quit and vacate the premises within such 30 days
will cause the City to initiate legal proceedings against Flyers to recover possession of the premises
and to seek a money judgment for damages for each day of occupancy after the expiration date of
this notice. Such a judgment against Flyers may include attorney fees and co uti costs as allowed
by law or contract. Current rental payments (including prorated rent for any patiial month) shall
remain due and payable through and including the date ofterrnination of under this Notice.
PLEASE TAKE FURTHER NOTICE that California law permits former tenants to reclaim
abandoned personal property left at the former address of the tenant, subject to ce1iain conditions.
Flyers may or may not be able to reclaim property without incurring additional costs, depending
on the cost of storing the prope1iy and the length of time before it is reclaimed. In general, these
costs will be lower the sooner Flyers is able to contact the City after being notified that property

be.l~!~cto it.;as left······ ~~1eh/;afte.r Flyers vacates the premises.

t{-.~{t

t/1:'~-

Riick Cole
City Manager
tel: 310 458-8301 • fax: 310 917-6640
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Tony Vazquez
Mayor

City of

Santa Monica®

City Council
1685 Main Street
Room 209
Santa Monica
CA 90401

September 6, 2016

Kevin C. Willis
Director of Airpdh Compliance and Management Analysis
U.S. Department of Transportation
Federal Aviation Administration
Office of Airport Compliance and Management Analysis
800 Independence A venue, SW
Washington DC 20591

Dear Mr. Willis:
This responds to your letter of August 301h, expressing concerns about certain actions recently
taken by the City in its capacity as proprietor and operator of the Santa Monica Airport ("the
Airport"). The Federal Aviation Administration's (FAA) concerns include the City Council:
adopting a resolution declaring Council ' s intent to close the Airport to aviation uses as soon as
legally permitted, with the goal of doing so by July 1, 2018; adopting a policy to establish
exclusive public proprietary fixed base operations (FBO) at the Airport; adopting a policy
supporting leases compatible with surrounding uses; and directing the City Manager to take
appropriate and lawful actions to eliminate the sale of leaded fuel at the Airport.
Your letter reiterates your agency's views of its authority and threatens legal action if the City
fails to abide by contractual grant conditions, which your agency contends remain in effect-a
contention that the City disputes, and is now challenging in the Ninth Circuit. Finally, your letter
"requests" that the City submit both its plan for proprietary fixed base operations at the Airport
and its leasing policy for FAA review.
Your letter's content and tone strike us as alarmist and heavy-handed. The City is committed to
acting in accordance with the law. So, for example, the Council ' s resolution expressly states that
it will close its airport "as soon as ... legally permitted." (Emphasis added.) Likewise, the
City's leasing policy specifically states that the City will allow uses "required by law." As to the
establishment of a proprietary exclusive fixed base operation, federal law indisputably allows
airport proprietors to operate exclusive fixed base operations. Finally, concerning the City
Council's intention to eliminate leaded fuel, the federal government itself has declared a policy
of eliminating lead from aircraft fuel by 2018. Indeed, given the clearly recognized damage that
leaded fuel causes to human health and the environment, it is shocking that the federal
government has resisted so long eliminating lead from aircraft fuel-which was banned from
automobile fuel decades ago.
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In respect to your request that the City submit plans for providing proprietary FBO services and a
leasing policy, we are unaware of any legal requirement mandating such submissions. The City
intends to consult cooperatively with FAA personnel, as City staff has, routinely, for years.
Your letter underlines the tension between the FAA's dual missions of protecting aviation safety
but also promoting air commerce. The City has a single mission, which the law clearly
recognizes-protecting the health, safety and welfare of its residents and the environment-and
legal authority to fulfill that mission. Your letter acknowledges the City's "firm views"
regarding our rights. To clarify, we have more than "views". As proprietor and operator, we
have legal responsibility for the Airport and its impacts; and, we have legal rights, as proprietor,
to protect the health, safety and welfare of our residents and the environment. The federal
regulations administered by your agency do not trump those rights. Nor do any contractual
agreements that may remain in effect between the City and the FAA nullify those rights. That is
because, among other things, the City "actions" that you question are expression of policies that
are reasonable, nondiscriminatory and well within our proprietary and other legal rights.

Very truly yours,

cc:

City Council
Rick Cole, City Manager
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From: Richard Simon <rsimon3@verizon.net>
Subject: Re: With whom should I discuss a potential Part 16 claim on behalf of American Flyers?
Date: September 19, 2016 at 3:43:50 PM PDT
To: Marsha Moutrie <Marsha.Moutrie@SMGOV.NET>
Cc: Rick Cole <Rick.Cole@SMGOV.NET>, Sandra Santiago <Sandra.Santiago@smgov.net>
I am available to talk now or tomorrow, both by phone.
________________________________
On Sep 19, 2016, at 3:39 PM, Marsha Moutrie <Marsha.Moutrie@SMGOV.NET> wrote:
Hi Richard,
I checked with the City Manager.
He is willing to discuss the matter with you, but the discussion would need to occur promptly.
I am copying the Manager and his executive secretary for expediency’s sake.
Best,
Marsha
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From: Nelson Hernandez [mailto:Nelson.Hernandez@SMGOV.NET]
Sent: Tuesday, September 20, 2016 5:56 PM
To: Nelson Hernandez <Nelson.Hernandez@SMGOV.NET>
Subject: Atlantic Aviation Seeks FAA Help to Prevent City From Exercising Its Legal Rights

All,
In response to the Notice to Vacate that the City issued on September 15th,
Atlantic Aviation is now asking the FAA to issue a cease and desist order that
would prevent the City from exercising its right to establish its own FBO service
and to remove and to replace Atlantic as an FBO service provider at Santa Monica
Jetport. Federal law clearly allows the City, as the Airport’s proprietor, to
establish and to operate its own FBO service. Moreover, the City believes that
federal law does not give Atlantic Aviation any rights to remain at the Airport.
Atlantic Aviation and their Australian parent company, MacQuaire Holdings, are
arguing that their foreign corporate rights, fostered to serve the 1% who can
afford private jet travel, supersedes the rights of the people of Santa Monica. Will
FAA side with American public interest?
More info to come.
Nelson

