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Petitioners seek to maintain the runway – and status quo – at Santa Monica
Municipal Airport (“SMO”) while this proceeding advances. FAA exceeded its
authority by entering into a settlement agreement that authorizes the City of Santa
Monica (“City”) to immediately truncate SMO’s runway, and close SMO in 2028.
FAA’s case for dismissal – and derivatively against a stay – rests almost
entirely on the premise that by conditioning its settlement agreement on a consent
decree, FAA deprived this Court of jurisdiction under Section 46110, effectively
rendering a final agency action immune from judicial review. Petitioners pointed
out that this argument is fundamentally flawed: Jurisdiction cannot turn on the
“ingenuity” of how an agency frames its case. California Save Our Streams
Council v. Yeutter, 887 F.2d 908, 912 (9th Cir. 1989). Rather, “[a] decision
becomes a final decision when it is both complete and passes out of the control of
the authority by being released … without any immediate intention of recall or
reconsideration” (City of Gallup v. FERC, 702 F.2d 1116, 1123 (D.C.Cir. 1983)).
Yet FAA’s Consolidated Reply and Opposition (“Reply”) doubles down on
this argument for dismissal and against any stay of runway truncation. FAA
asserts that this Court can neither scrutinize FAA’s authority to release the City
from its federal obligations nor prevent FAA and the City from acting to moot
much of Petitioners’ case. And having put its eggs in that basket, the Reply pays
scant attention to the multiple failures of FAA’s release process to fulfill statutory

1
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prerequisites, and no attention at all to FAA’s own past representations – many
specifically involving SMO – regarding those very prerequisites, or the significant
consequences of a restricted runway.
ARGUMENT
I.

Petitioners Will Prevail on the Merits
The relief requested is simple and clear: The voiding of the settlement

agreement, which exceeded FAA’s authority and is the foundation for the harms
threatening Petitioners, as it purports to release the City from obligations
governing SMO. FAA may not enter into a settlement contrary to its statutory
mandates. Motion, 13; U.S. v. Carpenter, 526 F.3d 1237, 1242 (9th Cir. 2008), on
remand 2016 WL 4392810, *19 (D.Nev. 2016).
FAA counters that because the City contested its obligations, FAA could
settle with the City absent compliance with statutory mandates (Reply, 4). No
authority is cited for that proposition – and there is none. Contrast Conservation
Northwest v. Sherman, 715 F.3d 1181, 1186 (9th Cir. 2013) (“procedural
requirements remain relevant in the context of consent decrees”).
FAA further asserts that a stay cannot issue because of its motion to dismiss
(Reply, 4). But the settlement agreement is amenable to Section 46110 review.
Even if its maturity was conditioned on the issuance of a consent decree by the
Central District (which did so immediately and pro forma), the decree did not

2
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thereby become FAA’s final order. Motion, 7; Domestic Securities v. SEC, 333
F.3d 239, 246 (D.C.Cir. 2003) (agency action final, despite implementation
condition); In re Polar Bear Endangered Species Act Listing, 627 F.Supp.2d 16, 22
(D.D.C. 2009) (agency action final even though “additional step” remained).1 At
most, FAA implicitly argues that the effective date of its final order was February
1, when the decree issued. But that is a moot point; this proceeding remains
timely.
FAA does not dispute that it cannot utilize procedural trickery to thwart this
Court’s jurisdiction. Motion, 10; Friedman v. FAA, 841 F.3d 537, 542 (D.C.Cir.
2016). “By its terms, Section 46110(c) precludes federal district courts from …
setting aside any part of” FAA final orders – or hearing claims “inescapably
intertwined” with such orders. Merritt v. Shuttle, 245 F.3d 182, 187 (2d. Cir.
2001). The Central District is not the “exclusive (or even appropriate) place” for
Petitioners’ challenge to FAA’s authority – an issue not before the Central District
in a proceeding to which Petitioners were not privy. Coalition for Preservation of

1

FAA disputes the relevance of certain case law (Reply, 11), but cites no authority
itself – and ignores Pucciariello v. U.S., 116 Fed. Cl. 390, 407 (2014), in which
FAA argued that settlement terms could only be challenged under Section 46110.
Moreover, even if the decree were deemed to be FAA’s final order, Petitioners are
still entitled to their own day in court under Section 46110. Cleveland County
Association v. County Board of Commissioners, 142 F.3d 468, 473-74 (D.C.Cir.
1998).

3
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Hispanic Broadcasting v. FCC, 893 F.2d 1349, 1356 (D.C.Cir. 1990). See also
Pigford v. Veneman, 292 F.3d 918, 924 (D.C.Cir. 2002) (consent decree does not
confer “ancillary” jurisdiction).
FAA also argues that if the settlement agreement is voided, this Court could
not reinstate litigation dismissed in reliance upon it (Reply, 11). But the parties
could themselves seek reinstatement. Vincent v. Reynolds Memorial Hospital, 728
F.2d 250, 251 (4th Cir. 1984). FAA further asserts that the consent decree will
continue to be binding regardless of this Court’s rulings (Reply, 10). But a decree
may not “take action that conflicts with or violates the statute upon which the
complaint was based.” International Association of Firefighters v. City of
Cleveland, 478 U.S. 501, 525 (1986). A ruling vindicating Petitioners – that the
agreement was contrary to statute – will at least render the decree unenforceable in
practice.
II.

The Reply Ignores Statutory Requirements
1)

FAA Failed to Provide Notice and Comment

Notice and comment is a predicate to any release of airport obligations.
Motion, 14; 49 U.S.C. 47107(h)(2), 47151(d), 47153(c). FAA does not contest or
try to explain its failure to comply with this mandate.

4
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FAA Failed to Show Benefit for Aviation

FAA has the burden of demonstrating that any release of airport property is
“necessary to protect or advance the interests of the United States in civil
aviation.” Motion, 15; 49 U.S.C. 47153(a)(2). See also Montara Water and
Sanitary District v. County of San Mateo, 598 F.Supp.2d 1070, 1082 (N.D.Cal.
2009); Order 5190.6B, § 22.25 (“[t]he nonaviation interest of the sponsor … does
not constitute an airport benefit”); Exhibits 34-35. FAA seeks succor in boilerplate
language in the settlement agreement (Reply, 16) but otherwise offers only post
hoc justifications. Not only are such excuses disfavored (Motion, 16), but they
inexplicably (and without record support) presume that the City would have
prevailed in its litigation against FAA, despite FAA’s recent final administrative
decision holding the City to be grant-obligated through 2023, and long-standing
position that the City was deed-obligated in perpetuity (Motion, 5; Exhibit 39).
“[F]lip-flops … [are] the sort of post hoc rationalizations to which courts will not
defer.” Akzo Nobel Salt v. FMSC, 212 F.3d 1301, 1304-05 (D.C.Cir. 2000). An
immediate restriction on operations – and closure in 2028 – is no benefit.2

Ironically, FAA asserts that averting the disruption of the hypothetical abrupt
closure of SMO is a benefit (Reply, 16) – even though the effective ban on jets at
SMO would actually cause significant, disruptive harm (Motion, 24).
2

5
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FAA Failed to Comply with Procedural Mandates
i)

National Environmental Policy Act

FAA concedes that no NEPA (42 U.S.C. 4321) analysis was performed, but
argues that DOJ’s “submission of consent or settlement agreements” is exempt
(Reply, 19, quoting 28 C.F.R. 61.4). However, the relevant actions are FAA’s
releases, not DOJ’s litigation tactics. U.S. v. South Florida Water Management
District, 847 F.Supp. 1567, n.8 (S.D.Fla. 1992), affirmed and reversed on other
grounds, 28 F.3d 1563 (11th Cir. 1994).

FAA also argues that categorically

excluded actions need not be documented (Reply, 19). But whether actions are
actually encompassed by an exclusion must themselves first be documented; the
possibility that an exclusion applies is not a basis to disregard NEPA. Motion, 17;
Exhibits 34, 36. Further, airport projects with major capacity implications are not
categorically excluded (Barnes v. DOT, 655 F.3d 1124, 1138-39 (9th Cir. 2011));
an airport project cannot be analyzed in a vacuum (Grand Canyon Trust v. FAA,
290 F.3d 339, 342 (D.C.Cir. 2002)).3

3

NEPA also is triggered by restrictions subject to ANCA that have “the potential
to significantly increase noise … at other airports to which restricted aircraft may
divert.” Order 1050.1F, § 5-6.1(u). FAA has advised that restrictions with effects
similar to those at issue necessitated environmental analysis (Exhibit 37).

6
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Defense Department Consultation

FAA concedes that DOD was not consulted (14 C.F.R. 155.9(b)), but asserts
that Petitioners are not within this mandate’s “zone of interests” (Reply, 16,
quoting Lexmark International v. Static Control Components, 134 S.Ct. 1377, 1388
(2014)). Petitioners’ interest is fair process regarding SMO’s obligations and
accessibility – a right denied if agency action is tainted by illegality. Motion, 14;
National Maritime Union v. Military Sealift Command, 824 F.2d 1228, 1237-38
(D.C.Cir. 1987); Settlements Limiting the Future Exercise of Executive Branch
Discretion, 23 Op. OLC 126, 170 (1999). See also Motion, 5 and previously-filed
Exhibit 4 (Petitioners’ interests in SMO’s emergency functionality).
iii)

Airport Noise and Capacity Act

FAA identifies no ANCA (49 U.S.C. 47524) study or approval, even though
FAA repeatedly has advised that ANCA applies to SMO (Motion, 21; Exhibits 3840).

Instead, FAA now claims that ANCA does not encompass physical

modifications that have the effect of preventing aircraft from safely operating at an
airport (Reply, 17). But no authority is cited for this novel – indeed, inexplicable –
proposition, which directly contradicts prior FAA guidance specifically regarding
SMO, and the City’s overt goal of denying jets access to SMO (Motion, 21). In
previously-filed Exhibit 24, FAA’s Director of Airport Safety and Standards stated

7
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that the shortening of the SMO runway would be “an artificial restriction on access
to the airport … subject to compliance with” ANCA; see also Exhibit 40.
Additionally, FAA’s reliance on general notice procedures in 14 C.F.R.
157.5 in the Reply (at 17) as well as in the settlement agreement (§ II(A)) is both
misguided and garbled. They long predate and do not override ANCA; and thirty
days-notice is required for runway closure, but ninety days are required for
changes to a runway.
III.

Petitioners Will Suffer Irreparable Harm
FAA implicitly concedes that harm is both imminent and irreparable. FAA

fleetingly argues that the harm would be minimal in reliance on selective citations
(Reply, 20), but does not respond to NBAA’s analysis that not only a significant
percentage of, but potentially all, jets could be banned from SMO. Even the City’s
own estimate is that at least 44% of current jet operations will be foreclosed
(Motion, n.9). These forced mass relocations and associated harms will effectively
destroy existing businesses at SMO. Motion, 24; WMATC v. Holiday Tours, 559
F.2d 841, n.2 (D.C.Cir. 1977).4

4

Financial harm alone also may be irreparable if monetary damages are not
recoverable from a sovereign respondent. Smoking Everywhere v. FDA, 680
F.Supp.2d 62, 77 & n.19 (D.D.C. 2010), affirmed 627 F.3d 891 (D.C.Cir. 2010).

8
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FAA quibbles that one cited case concerned residential property (Reply, 21).
But “where interests involving real property are at stake … injunctive relief can be
particularly appropriate because of the unique nature of the property interest.”
Minard Run Oil v. Forest Service, 670 F.3d 236, 256 & n.14 (3rd Cir. 2012). See
also Atlanta School of Kayaking v. Douglasville, 981 F.Supp. 1469, 1474
(N.D.Ga. 1997) (kayaking business denied river access suffered nonpecuniary
irreparable harm).
Additionally, FAA does not dispute that it has long opined – and is estopped
from denying – that SMO access restrictions (including a truncated runway) would
cause widespread harm. Motion, 25; Exhibit 41 (“[r]educing the runway … could
severely undermine the airport’s role as a reliever”). The consequences are not
only irreparable but “self-evident”; “a cancelled flight … inflicts harm that cannot
be undone.”

Aircraft Service International v. International Brotherhood of

Teamsters, 2012 WL 5194163, *4 (W.D.Wash. 2012), reversed on other grounds,
779 F.3d 1069 (9th Cir. 2015).
IV.

The Equities and Public Interest Favor Petitioners
FAA asserts that the equities/public interest factors favor FAA because the

settlement agreement preserves SMO until 2028 (Reply, 20). But, consistent with
Section II(2), that is a benefit only if FAA presumes that the City would have
prevailed in its litigation against FAA, despite FAA’s recent final administrative

9
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decision that the City was grant-obligated through 2023, and long-standing
position that the City was deed-obligated in perpetuity. FAA has offered no
explanation of why it now believes the City would prevail; indeed, there is no
administrative record apart from the agreement itself, which offers no clarification.
From an aviation standpoint, the agreement represents a near-complete surrender,
allowing the immediate truncation of the runway and exclusion of a significant
portion of SMO’s users; subsequent closure of the airport; and other restrictions
likely to greatly limit the utility of SMO during the short time it has left.5 What
FAA has done constitutes significant harm to Petitioners and other aviation
stakeholders, with no benefits to FAA or the general public.
V.

The City Should Be Enjoined
There is ample basis for enjoining the City under 28 U.S.C. 1651 to preserve

the status quo – i.e., the City’s purported authority to unilaterally truncate the
runway, without FAA approval (Motion, 31).

The All Writs Act provides

“authority to enjoin and bind non-parties to an action when needed to preserve the
court's ability to reach … its decision in a case.” In re Baldwin-United, 770 F.2d
5

SMO previously was obligated to be accessible on reasonable terms by “all types,
kinds and classes of aeronautical activities” (Exhibit 2). The settlement agreement
applies this obligation only to “aeronautical service providers.” § IV(D). Deputy
City Attorney Ivan Campbell has declared that the City accordingly has no
obligation to offer a lease to a “hobbyist that just stores an aircraft but is not
providing services to the public.” See http://bit.ly/2nfstTN (c. 1:20:00).

10
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328, 338 (2d Cir. 1985). “If the administrative agency has committed errors of law
… judicial review would be an idle ceremony if the situation were irreparably
changed before the correction could be made.” Scripps-Howard Radio v. FCC,
316 U.S. 4, 10 (1942).
FAA asserts that an injunction against the City would not be meaningful
because pre-settlement the City was under no obligation to maintain the runway
(Reply, 14). That is entirely untrue; at that time, a final administrative decision
held that the City’s federal obligations (including the preservation of the full
runway) endured until 2023 – and FAA warned the City that pending any judicial
review, “the City is required to continue to operate the airport for public use.”
Exhibit 42. See also Jupiter v. FPC, 424 F.2d 783, 791 (D.C.Cir. 1969). Thus, the
requested injunction would revert the parties to a status quo in which the City
could not unilaterally truncate the SMO runway.
CONCLUSION
The settlement agreement constitutes a final order, subject to review in this
Court, which attempts to circumvent safeguards that Congress and FAA itself
implemented to protect the countrywide interest in airports and aviation. Despite
repeated invocations in the Reply, FAA has identified no instance – and Petitioners
have found none – in which a court has held that the use of a consent decree, as
here, is a basis to divest a Circuit court of Section 46110 jurisdiction.

11
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FAA’s defense of its actions contradicts statutory requirements and its own
prior guidance regarding SMO, and would set a disturbing precedent: That FAA
can ignore its mandates to abet “NIMBY”-driven municipalities in dismantling
federally-obligated airports – and do so under a veil of secrecy to effectively
prevent interested parties (and courts) from scrutinizing FAA’s actions.

That

proposition should not and cannot stand.
A stay/injunction is warranted and necessary to prevent irreparable harm to
Petitioners – and regional and national airspace system – that would occur if the
SMO runway was truncated by the City, acting pursuant to purported FAA
authorization. Pending full consideration of the petition for review, a stay against
FAA and injunction against the City should issue, along with all other necessary
and proper relief.

12
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Respectfully submitted,
ZUCKERT, SCOUTT & RASENBERGER, LLP
/s/ Jolyon A. Silversmith
Dated: March 30, 2017

JOLYON (“JOL”) A. SILVERSMITH
D.C. Bar No. 463897
BARBARA M. MARRIN
D.C. Bar No. 1031665
888 17th Street, N.W., Suite 700
Washington, DC 20006
(202) 298-8660
jasilversmith@zsrlaw.com
bmmarrin@zsrlaw.com

RICHARD K. SIMON
1700 Decker School Lane
Malibu, CA 90265
(310) 503-7286
rsimon3@verizon.net
Counsel for Petitioners
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Certificate of Compliance
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JOLYON (“JOL”) A. SILVERSMITH
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888 17th Street, N.W., Suite 700
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Certificate of Service
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/s/ Jolyon A. Silversmith
JOLYON (“JOL”) A. SILVERSMITH
ZUCKERT, SCOUTT & RASENBERGER, LLP
888 17th Street, N.W., Suite 700
Washington, DC 20006
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1000 Marina Boulevard, Suite 220
Brisbane, CA 94005-1835

Federal Aviation
Administration

April17, 2014
Sherry Miller
Airport Manager
Lake Tahoe Airport
1901 Airport Road, Suite 100
South Lake Tahoe, CA 96150

Dear Ms. Miller:

Information on Airport Closure
South Lake Tahoe Airport
The Federal Aviation Administration (FAA) will act on an airport sponsor's request for release
and closure to the extent that such action will benefit the public interest in civil aviation. The
FAA will not consider a release and closure for an airport: (a) if the airport in question serves a
unique role and there is no comparable alternative within the immediate vicinity; (b) if the
airport is part of a system of airports and the role it fulfills is important to the continued operation
of the local airport system; (c) if the airport supports a level of activity that classifies it as either
"National" or "Regional" in the NPIAS Report to Congress.
The FAA will take no public position either approving or denying a sponsor's request to close a
federally obligated airport until the FAA has completed a thorough review and analysis of the
sponsor's request. An airport sponsor has an obligation to conduct its own analysis and provide a
justification for its request for closure. [For your reference, please see Attachment 1 for definitions
relating to terms used in this letter and Attachment 2 listing the relevant FAA rules, policy, statutes, and
regulations.]

RELEASE OF ENTIRE AIRPORT
In all cases, the benefit to civil aviation is the FAA's prime concern and is represented by various
considerations. These include the future growth in operations; capacity of the airport; the
interests of aeronautical users and service providers; the state aeronautical agency, and the local,
regional, and national interests of the airport, and the impact on the airport system (state and
national). It is the responsibility of the FAA airports district offices (ADOs) and regional
airports divisions to review the release request and recommend a course of action for AC0-1 .
Major considerations in granting approval of a release request include:

1. The reasonableness and practicality of the sponsor's request.
2. The effect of the request on needed aeronautical facilities.
3. The net benefit to civil aviation.
4. The compatibility of the proposal with the needs of civil aviation.
5. The existing airport must be in a safe and operable condition, and not in disrepair.
1
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The FAA granting a release depends on the type of obligating document, such as a property
conveyance or grant agreement.
The FAA Associate Administrator for Airports (ARP-1) is the FAA approving official for a
sponsor's request to be released from its federal obligations for the purpose of closing or
disposing of an entire airport. Each request to release an entire airport shall be considered by
ARP-1 on a case-by-case basis.
Release of Federal Obligations. Before any action is taken to close a federally obligated
airport, FAA must determine whether to release a sponsor from its federal obligations. A release
of federal obligations can result in a closure of the airport and disposal of the property. The use
of the proceeds resulting from these actions will be determined by the FAA.
A release of federal obligations can also result in removal from the National Plan of Integrated
Airport Systems (NPIAS), regardless of whether the airport continues to operate as an airport,
without the benefit of future grant funding. A release of obligations associated with federally
acquired land can eliminate the perpetual obligation to operate the airport. A release associated
with grant funded improvements can be considered to reduce the useful life (administratively)
associated with such grant improvements.
ALL DISPOSALS OF AIRPORT REAL PROPERTY
All land shown on an Exhibit "A" Property Map constitutes the airport's federally obligated
property. A sponsor is federally obligated to obtain FAA consent to delete any land described
and shown on the Exhibit "A" or the Airport Layout Plan (ALP) if no Exhibit "A" exists. All
sale proceeds are treated as airport revenue and deposited in the airport account for eventual
disbursement to a new sponsor or replacement airport. The airport sponsor must receive fair
market value (FMV) compensation for the disposal of all airport real property even if the
existing sponsor retains ownership of the land for a non-airport purpose.
Reinvestment of Federal Share. After the FAA has determined that a release of grant funded
improvements is appropriate and that the release serves the interest of the public in civil aviation,
the FAA may require the sponsor, as a condition ofthe release, to reimburse the federal
government or reinvest in an approved AlP eligible project. The amount to be reimbursed or
reinvested is an amount representing the unamortized portion of the useful life of the federal
grant remaining at the time the facility will be removed from aeronautical use.
Release of Federal Obligations and Disposal of Airport Property. The airport sponsor must
convince the FAA that its plans for the use, and possible disposal, of surplus property benefit
civil aviation. A total release permitting the sale and disposal of airport real property shall not
be granted unless it can be clearly shown that the disposal of such property will benefit civil
aviation. An important factor of the justification of net benefit to civil aviation must include an
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amount equal to the current fair market value (FMV) of the property is realized as a consequence
of the release and such amount is committed to airport purposes.
The airport owner requesting a release of airport land must identify and support the reason for
which the release is requested. One justification of a release could be a showing that the
expected net proceeds from the sale of the property at its current market value will be required to
finance items of airport development and improvement in the local public airport system where
that need has been confirmed with FAA concurrence. A sponsor's request must assure that the
federal government shall be reimbursed or the federal share of the net proceeds will be
reinvested in a replacement airport, or in another operating publicly-owned airport in the NPIAS.
Except where the grant agreement specifically provides otherwise (by special condition), the
amount to be reimbursed shall be the unamortized amount of the federal share of the grant. Any
release of airport land for sale or disposal shall be subject to a written commitment ofthe airport
sponsor to receive a fair market value for the property. FAA shall not issue a release without this
commitment. [A history of AlP grants and amounts is shown in Enclosure 3 for your reference.]

Airport Sponsor Request for Release. The sponsor must submit its request for release in
writing and signed by a duly authorized official of the sponsor. Normally, the sponsor submits
an original request and supporting material to the ADO or regional airports division. The
sponsor must make its request specific with justification for a release and closure. If the FAA
finds the request reasonable and practical, the FAA will request the sponsor to submit the plan
justifying the Net Benefit to Civil Aviation, and the financial and implementation plan, for FAA
approval.
FAA Determination on Sponsor Requests. The statutes, regulations, and policy applicable to
the specific types of agreements involved must guide the decision to grant or deny the request
based on the evaluation factors. In addition, the FAA must determine if FAA Order 5050.4B
National Environmental Policy Act (NEPA) Implementing Instructions for Airport Projects
requires an environmental review procedure.
Continuing restrictions may be required to be included in any deed, lease, or other conveyance of
a property interest to others to protect the airspace.
As a matter of policy, the FAA will provide public notice of a proposed release of a sponsor
from its federal obligations regarding the closure of a federally obligated airport. At least 30
days prior to the agency's determination of an airport sponsor's request to release aeronautical
property or facilities, notice must be published in the Federal Register to afford the public an
opportunity to comment. Public notice is also an opportunity for the FAA to obtain additional
information as a part of its evaluation of the airport sponsor's request. It allows the FAA to take
public comment into account in the agency's decision making. In addition, the airport sponsor is
encouraged to provide local notice and notify tenants in a timely manner to ensure they are aware
of the proposed action and have an opportunity to comment.
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When the FAA determines that the request is contrary to the public interest and therefore cannot
grant the request, ARP-1 will advise the airport sponsor in writing of the denial.

Please contact our office at (650) 827-7629 should you have any questions.

Sincerely,

~~
Robert Lee
Airports Compliance Specialist
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DEFINITIONS: The FAA Administrator's authority to grant a release depends on the type of
obligating document, such as a property conveyance or grant agreement.

•

Federally Obligated Airport Property- is all property identified on an airport's Exhibit A
property map. It is not limited to the airside property or that property purchased with Airport
Improvement Program funds or donated under the Surplus Property Act of 1944, as
amended. Most Federally Obligated Airport Property is listed in the National Plan of
Integrated Airport System (NPIAS). However such property can also be excluded from the
NPIAS and remain obligated by Surplus property conveyances and or grant agreements. Any
property, when described as part of an airport in an agreement with the United States or
defined by an airport layout plan (ALP) or listed in the Exhibit "A" property map, is
considered to be "dedicated" or obligated property for airport purposes by the terms of the
agreement.

•

Release is defmed as the formal, written authorization discharging and relinquishing the
FAA's right to enforce an airport's contractual obligations. In some cases, the release is
limited to releasing the sponsor from a particular assurance or federal obligation. In other
cases, a release may permit disposal of certain airport property.

•

Release Agreement - This document is the formal agreement used in cases where the sponsor
of a closing airport is transferring assets to another sponsor of a NPIAS airport in the region
facility

•

Duration and Authority - When the duration of the physical useful life of all grant funded
improvement ends, the sponsor can request a closure of the airport. The physical useful life
of such a facility extends to the time it is serviceable and useable with ordinary day-to-day
maintenance. However, airport land acquired with federal assistance under the Airport
Improvement Program (AlP) and/or conveyed as surplus or nonsurplus property remains
federally obligated until released by the FAA.
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STATUTORY AND REGULATORY REQUIREMENTS

A. Statutes
1. Title 49 U .S.C. §46319 Permanent Closure ofAn Airport without
providing sufficient notice
2. Title 49 U .S.C. §4 71 07(c)(2)(B) Written Assurances on
Acquiring(Disposal) offederally acquired land.
3. Title 49 U.S.C. §47107(h) Modifying Assurances and Requiring
Compliance with Additional Assurances.
4. Title 49 U.S.C. §47107(h)(2) Public Notice Before Waiver ofAeronautical
Land Use Assurance.- the Secretary must provide notice to the public not
less than 30 days before making such modification.
5. Title 49 U.S.C. §47133 Restriction on use of revenues
6. Title 49 U.S.C. §47153 Federal Surplus Property
(Also see Surplus Property Act of 1944 [P.L. 80-289]

B. Code of Federal Regulations
1. 49 CFR 18.31: Uniform Grants/Real Property (c) Disposition. (1)

Retention of title.(2) Sale ofproperty. (3) Transfer of title.
2. 49 CFR Part 157 Notice of Construction, Alteration, Activation, and
Deactivation of Airports
3. 49 CFR Part 155 Federal Surplus Property
C. Grant Assurances, Airport Compliance Manual, 5190.6B

1. Grant Assurance 19. Maintenance and Operations
2. Grant Assurance 20. Hazard Removal and Mitigation
3. Chapter 22, Releases from Federal Obligations
D. Policy -Policy and Procedures Concerning the Use ofAirport Revenue (64 FR
7697), February 16, 1999.
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Airport Improvement Grants Summary 1994- 2014
PAST 20 YEARS
Row Labels

Sum of Entitlement

Sum of Discretionary

Sum of Total

3-06-0249-012-1994

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$
$

592,943.00
$
922,288.00
$
571,670.00
$
896,844.00
$
338,550.00
$
397,662.00
$
156,086.00
$
4,059.00
$
189,613.00
$
104,252.00
$
223,872.00
$
505,154.00
$
150,000.00
$
150,000.00
$
256,445.00
$
$ 6,624,366.00
$ 2,739,437.00
$ 1,450,303.00
288,000.00
$
315,000.00
$
108,000.00
$
$ 1,080 711.00
$ 18,065,255.00

3-06-0249-013-1994
3-06-0249-014-1995
3-06-0249-015-1996
3-06-0249-016-1997
3-06-0249-017-1998
3-06-0249-018-1999
3-06-0249-019-2000
3-06-0249-020-2001
3-06-0249-022-2003
3-06-0249-023-2004
3-06-0249-024-2005
3-06-0249-025-2006
3-06-0249-026-2007
3-06-0249-027-2008
3-06-0249-028-2008
3-06-0249-030-2009
3-06-0249-031-2010
3-06-0249-032-2012
3-06-0249-033-2012
3-06-0249-034-2013
3-06-0249-035-2013
Grand Total

251,737.00
236,362.00
193,424.00
338,550.00
397,662.00
156,086.00
4,059 .00
189,613.00
104,252.00
223,872.00
495,748.00
150,000.00
150,000.00
256,445.00
2,440,672.00
1,450,303.00
288,000.00
315,000.00
108,000.00
1,080,711.00
8,830,496.00

341,206.00
685,926.00
378,246.00
896,844.00

9,406.00

6,624,366.00
298,765.00

J

9,234,759.00

LAND ACQUISITION
Row Labels
Acquire Land For Approaches

3-06-0249-015-1996
Acquire Miscellaneous Land

3-06-0249-011-1993
Grand Total

Sum of Entitlement

$
$
$
$
$

Sum of Discretionary

$
$
286,290.00 $
286,290.00 $
286,290.00 $

7

Sum of Total

882,747.00
$
882,747.00 $
882,747.00
286,290.00
$
286,290.00
$
882,747.00 $ 1,169,037.00
882,747.00
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U.S. Deportment
of Tronsportoflon

Fedora! Aviation
Administration

Office of the Associ ato
MmlrllstraiM for Ai(p<l11.s

800 lndependenco Ave.. SW.
W;whlnoton. DC 20591

SEP..·.·- 8 21X1
Mr. Harvey L. Hall
Mayor of Bakersfield
1501 Truxrun A venue
Bakersfield, CA 93301
Dear Mayor Hall:
Bakersfield Mwricipal Airport, California
Response to Request for Closure

We are in receipt of your letter dated January 5 addressed to Mr. Mark McCJardy, Manager,
Federal Aviation Administration's Western-Pacific Airports Division. We understand that tilt:
city of Bakersfield (city) js evaluating the feasibility of closing the Bakersfield Municipal
Airport (Airport!L45) and co1~sider your letter to Mr. McClardy as the official "Request for
Release/Closure" (release request) to the FAA. This letter constitutes the FAA's response to the
city's release request.
A.

City' s Request for Closure

Through its January 5, 2006 letter, the city requests that the FAA waive all deed and assurance
obligations (Federnl obligations) affecting L45. The city's intent is to close the airport and sell
U1e land to redevelop tl1e site for non-aeronautical purposes. As part of its release request, the
city submitted maps, photographs, graphics, information on fair market value (appraisals),
planned disposition of sale proceeds, and background on the environmental implications of the
closure.
B.

Release and Clos ure Process

The FAA supports airport development and preservation throughout the United States. This is
shown in the current National Plcm of Integrated Airport Systems (NPIAS). Title 49 USC§
4 7101, et seq., provides for Federal airport financial assistance for the development of public~ use
airports under the Airport Improvement Program (AlP) established by the Airport and Airway
Improvement Act (AAIA), ns amended. Section 49107, el seq., sets forth assurances to which an
airport sponsor agrees as a condition of receiving Federal financial assistance.
Upon acceptance of an AIP grant., the assurances become a binding obligation between the
airport sponsor and the Federal Government. In accepting Federal funding, namely AJP funds,
the city has agreed (0 .specific Federal obligations, including the commitment to keep the Airport
open and make it available for public use as an airport. Because land was acquired with Federal
funding, this obligation runs in perpetuity. Thus, the ciry may not close the Airport without
FAA's consent and without a formal release of lhe city from the terms of the applicable Federal
obJigations.
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Within the specific authority conferred upon the FAA by law, the FAA may act on a request by
an airport sponsor to release, modify, reform, or amend airport grant agreements, but only when
this action will protect, advwtce, or benefit the public interest io civil aviation. The FAA has
rarely ncted on an application to allow for the closure of an airport and then only in the high]y
unusual circumstance where the closing provides a benefit to civil aviation.
FAA considers each request to close an entire airport on a case-by-case basis based on
demonstrated benefit to civil aviation. In most cases where a request to close was agreed to by
the FA A, it included the development of a replacement airport of equal or greater value to the
local and national nviation systems. This replacement airport is to be completed and operating
before the older facility is closed. In addition, in most cases, all revenues (and not just
repayment of past FAA. grants) derived from the fair market value disposal ofthe old airpo11
would be part of the benefit to aviation. Therefore, all those revenues would be obligated for
other FA A-approved funding projects.
In swnmary, before agreeing to close an airport, the FAA would have to clearly determine that
the airport no lougcr serves the purpose for which it was created, the closure would not prevent
uchievement of the purpose for which the airport was first created, and the loss of the airport will
actually protect and advance the civil aviation interests of the United States. The FAA decision
to grant or deny a closure request relies on the statutes, regulations, and FAA policies applicable
to the specific types of agreements involved. The review and decision by FAA follows the
guidance in FAA Order 5190.6A, Airport Compliance Requirements, Chapter 7 ''Release,

Modification, Reformation or Amendment ofAirport Agreements."
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Background on Airport

L45 is one of two airports in the city of Bakersfield. The Airport is located on 252 acres of
property in the southeast po11ion of the city, bounded by Union Avenue, Watts Drive,
Madison Street, and White Lane. Other airport property used for runway protection zones (RPZ)
is located north of Watts Drive and south ofWhite Lane. The land is generally zoned ligbt
manufacturing and heavy industrial.
Although the Airport began as a privately owned crop-duster airstrip in the earJy 1980s, the city,
with the assistance of Congressman Bill Thomas, secured FAA AlP funding to buy the Airport,
acquire additional land, and construct a new general aviation airport that complied with FAA
airport design standards. Land was fJISt purchased in 1985. Over the years, the Airport was
enlarged to its present size. In addition, the 4,000-foot RWlway 16/34 was completely rebuilt
and realigned and now includes u full-lcngtb pa.raJlel taxiway. There are approximately
100 aircraft based at L45 and approximately 30,000 annual operations at the Airport. A site
inspection conducted by F A.D. officials in early 2006 indkates that the airfield is presently in
very good condition and well maintained (see Figure 1 above).
D.

Federal I nv estment and Obli gations

The level of Federal funding at the Airport underscores the importance of the Airport. FAA
records indicate that the planning, acquisition, and development ofL4 5 has been financed for the
most pru1 with funds provided by the FAA under the AIP. authorized by the Airport and Airway
Improvement Act of 19&2, as amended, 49 USC§ 47101, et seq. As shown in Figure 2 below,
between 1985 and 2004, the Airport received a total of$1 0.13 million in Federal airport
developm~nt assistance in the form of AlP grants. AU property has been conveyed to the airport
sponsor/owner by grant deed for airport development, runway extension, approach protc:ction on
both ends oftb~ runway, and pavement rehabilitation. Because land was acquired with AlP
funds, the Federal obligations affecting L45 do not expire.
f igu rt l. T11ble J - Gnnl History for US. Sourct : FAA

3

USCA Case #17-1054

Document #1668499

Filed: 03/30/2017

Page 13 of 53

City 's Justific~1tion for Release, C losure, and Disposal

K

ln arguing for the release and closure of L45, the city presents several arguments. These are:
I. the financial situation of the Ai11>ortjustifies its closure;
2. the airport is underutilizcd;
3. the bighest and best use of the land is redevelopment for a mixed-use development and
the closure is needed to improve this blighted and economically depressed area of the
city;
4. safety concerns; and
5. other airports cru1 accommodate the clisplaced aeronautical users ifL45 were to close.
As a preliminary matter, none of the city's justifications (except perhaps safety concerns, if
founded) can be considered as a basis for the closure of an airport. None oftl1e city's other
arguments arc:: recogru:red by FAA as a basis for justifying tl1e: closure of a.n airport However,
we will respond to all of the city's arguments to provide a comprehensive understanding of O'W'

views.
1.

The unancial situation of the Airport justifies its closure.

The city believes that the finru1ciaJ situation of the Airport justiiies its closure. The city argues
that "during the fin;t ~-everal years the expenditures greatly exceeded revenue" nnd thnt "since

the 1990's, the city has operated the airport at minimum expense and effort to assure that
revenues would be greater than expenditures." The city contends that it has been operating the
Airport for 20 years, and during thal period oftime has spent more in operating costs than it has
received in income from airport-related uses, that "even aftt:r operating the airport for 20 years,
the cumulative totals show that expenditures exceed revenue by $27,392." In other words. tbe
city argues that the Airport is costly to operate and not self-sustaining.
F' AA Response

Notwithstanding the fact that "during the first several years the expenditures greatly exceeded
revenue," and that "after operating the airport for 20 years, d1e cumulative totals show that
expenditures exceed revenue by $27,392,'' a review of the information submitted by the city
indicates that the actual financial condition of the Airport today is healthy. The Airport is selfsustaining with the potential to earn more revenue. Finally, the city admits that the Airport
generates enough income to sustain itself on a yearly basis- approximately $150,000 for
2004-2005. The city's own Summary ofActual Revenues and Expenditures shows that since
1994-1995, the city has operated the Airport with a surplus averaging $42,000 per year.
Of concem to FAA is an apparent recent city practice of not solioiting or ucccpting proposals for
Airport tenant-financed capitaJ improvements or granting Jong-tem1 leases. By discouraging
aeronnutiCill development, the city is undemtining the Airport's long-tenn growth. The Aitp ort
has vacant lru1d a''wlable to build more aviation facilities and the airfield infrastructure to meet
the needs of a wider aircraft mix. Despite this, it appears the Airport is in sound financial

condition.
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The FAA does not require that airports necessarily break even on finances. Although it is
expected that an obligated airport wiU operate in a manner to be as self-sustaining as possib1e it
is also expected that the airport sponsor will financially support the airport if necessary to meet
its Federal requirements. However, in this case, the Airport is self-sustaining and financially
1

sound and there is no merit in the city,s claim that the financial situation of the Airport justifies
its closure.
2.

Toe airport is undcrutilized.

Tbe city claims that the Airport is underutilized and that ihe Airport is used sparingly with
operations remaining stagnant over the past several years.
FAA Response

This argwnent by the city is not supported by the facts. First, the ..o.irport's 100 based aircraft
and 25,000 annllill operations are not indications ofunderutilization. In fact, these are healthy
activity levels by any standard for a general aviation (GA) airport in the National Plan of
Integrated Airport Systems (NPIAS). Typical GA airports in the NPIAS have an average of
33 based aircraft. At L45, there are no less than 82 different leases and agreements for aviation
hangars, aircraft tie-downs, ground leases, nnd commercial leases. Tile cun·ent Airport Layout
Plan (ALP) shows a significant number of hangars, tie-down facilities, and large tracks of airport
prop<!rty planned for future aviation development. Based on this alone, the FAA views IA5 as
playing a critical role in the local, state, and national airport systems.
Second, as discussed above, tbe level ofFcdcraJ funding conunitted a1 the Airport is an
indication of the importance of t4e Airport. The FAA would not have funded a total of
$10. 13 million in Federal airport development assistance in the form of AlP grants, including the
acquisition of the Airport itself, if it believed the Airp01i would be "underutilized" and "used
sparingly." FW1her, Airport users D.nd tenants are reporting that aeronautical demand exists but
is not being accommodated. There are indications that investors are interested in building new
hangars if the city were wllling to offer ground leases and that more and larger aircraft would be
bused at L4S if there were hangnr facilities available.

Finally, there is a waiting list for aircr-aft han.gar space at the Airport, and the Fixed Buse
Operator (FBO) seeks to accommodate more and larger aircraft if given the opportunity. The
2001-2005 NPIAS reported that the city development plans for the Airport exceeded
$1 .2 million, a clear indication of its future potential. Bastd on the above, we find that the city's
claim that the airport is underutilized is unfounded.
3.

Th e highest and best use of the land is redevelopment for .a mixed~usc
dcYclo pmeot and the closure is needed to improve t11is blighted and economically
depressed ar<:<l of the ci ty.

The city contends that the highest and best use for the Airport land is as a mixed-usc
development with a combination of commcrciaJ, retail, and multi-farnily and single-family
residential housing. The city argues that the Airport is a blight on the community that needs to
be removed and that the Airport "stands in the way" of needed development t11ac "the airport
hinders development even in areas not on airport property." final ly, the city characterizes its
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actions to close the Airport by stating tbat it h.as "simply reached the point where keepjng 145 in
existence is not in the best interest of the Bakersfield community.''
FAA Response

The city bas accepted an obligation to maintain the Airport as a public use airport. While the
FAA recognizes that the city of Bakersfield is a gro,ving community and attractive to
corrunercial developers, the FA.A does not accept the argument that the Airport "has perpetuated
the blighted conditions that exist in the area" that justify its closure. Nor cnn the FAA llCcept the

argument that some other proposed use of the property could generate more revenue.
The fact that developers have expressed an interest in developing an area of the city t.bat includes
the A..irport, homes, and commercial retail shops, is simply an indication that the city currently
values those development p(oposals over its Federal obligations. This change in the city's
priorities does not eliminate its Federal obligations.
It is not the FAA's role to determine how the city can best promote economic development.
However, airports that are pennitted to grow create jobs and bring investment and tremendous
benefits to a community. We note that the Airport is located in an area designated as an
Ernploym~nL Economic Incentive Program Area with the mission to enhance industrial
development and employment. The Area is zoned for light manufacturing and heavy industrial
use. The city has stated that the Airport is located within this Area. Therefore, not only has the
city designated the Airport as an clement in its economic development strategies, but the
surrounding areas are presently compatible -..vith airport operations. It now appears U1e city has
changed its priOiity to change the zoning and develop the Area into commercial, retail, and
residential housing use.
Nevertheless, ilie city•s desire to redevelop the Area for oonaviation use does not constitute an
airport benefit justifying a release and disposaL Consistent with Federal obligations, ..the
highest and best use ofthe land'' is that it remJin us nn airport.
4.

Safety concerns.

1n support of its request for closure, the city cites s upport from Kem County and argues tru!t for
safety reasons, the Airport should be closed. Kern County owns and operates Meadows Field
Airport (BFL), a commercial service airport serving Bakersfield \\<ith over 131,000 annual

operations. The cily and Kern County have publicly supported the closure ofL45 because BFL
and L45 are in close proximity to each oU1er (approximately 11 miles) and there is a safety issue
because the flig ht paths for the two airports intersect.
The city argues that the r\irporc poses a safety risk to traffic into BFL and specifically to
commercial flights because L45 lies practically underneath the outer marker of BFL. The city
adds that L45 traffic through the BFL ILS is a systemic problem that results in high levels of
intersection traffic, including near misses.
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fAA Hesponse
The fact that Kern County, the owner of BFL, has expressed support for the closure ofL45 is not
justification for the closure. The city, not the County, is the sponsor ofiA5. The city, not the
County, is t11e entity that has entered into the federal grant agreements to keep L45 open.
The physical location and distance (11 miles) between the airports are not a basis for concluding
there are safety concerns uecessitating tbe closure ofL45. The relatively close location of these
two airports is not unusunl and can be found at many other locations in the Nation's airport
system. The FAA !mew when it first funded the Airpoti in 1985 that it would complemenc and
not hinder BFL. Airspace studies associated with both airports have not found their respective
operations to be incompatible or unmanageable from an air traffic management and safety
standpoint.
Moreover, the Federal Govenunent has preempted the areas of airspace usc and management,
air traffic control, and aviation safety. Any safety issue involving the operation of in-flight
aircraft in the vicinity of these two airports would be for the FAA to resolve. not Kern CoWlty or
the city. In this case, both the FAA's Western-Pacific Region's Air Traffic Division and the
Fresno Flight Standards District Office have the responsibility for air traffic and safety
determinations for these two airports. In addition, all safety allegations contained in the city's
justification for closure rely on the "personal opinion" of the director of BFL. There is no
substantiated evidence of any safety concern with the operation of these two airports that has not
been addressed successfully by the FAA.
The FAA investigated complaints several years ago alleging that IA5 pilots were using unsafe
flight practices that posed a risk for aircraft using BFL. FAA's Air Traffic Control (ATC)
facility; which is located at BFL, controls approximately 2,400 square miles of airspace-and
provides ATC services, incJuding instrument flight rules (IFR) and visual flight rules (VFR)
approaches, to all local airports. specifically Shafter-Minter Field (lvnn, Delano Municipal>
Porterville Municipal, and L45, in addition to BFL. Following the FAA review. safety
enhancements were established regarding flight procedures.

In swnmary, we Yiew the steps taken by FAA's Western-Pacific Region to have addressed the
safety concerns raised by the city. 11terefore, we do not accept the city's argument that the
Airport should be closed for safety reasons.
5. Otber t1 irports cnn absorb the displaced aeronautical users if L45 were to close.

In support of its request to close L45. the city takes the position that aircraft moroge und
operations could easily be absorbed by BFL and/or MIT and, therefore, closure of L45 would
not neg"tively affect the national aviation system.
FAA Response

The availability of other airports is not a basis for the closure of an obligated airport. BFL,
located on the opposite side of town from L45, is a commercial aitport certificated by the FAA
under 14 CFR Part I 39~ Certification ofAirports, and is a primary s~rvicc airport with scheduled
airline service. Many aeronautical improvements have been made at BFL and many others are

I
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planned, all designed to enhance the Airpon's commercial service activities and accommodate
its growing passenger traffic. This growth of commercial service at BFL includes service by
three new airlines, the ~::xte[l!;ion of the main runway (Runway 30L) to 7,700 teet, the
development of a $3 6 million tenninal opened in February 2006, and the construction a new
U.S. Customs facility.
Moreover, BFL is experiencing record-breaking growth in passenger traffic for 2006 wich an
increase of over 31 percent in tbe first quarter alone, as the ail'J)ort prepares for over 400,000
annual passengers sometime in 2007. The Airport reports that it "is the fastest growing
commercial air service airport in the Western region ... h Based on this, BFL has and continues
to evolve to better accommodate growing commercial opecations, and ns such, is not compatible
with closing L45 and having its GA activities transferred to BFL.
F.o.A. funds the development of reliever and general av1ation airports in part to permit growth at
commercial airpo11s like BFL, enhancing airfield capacity, improving the Airport's primary
purpose of reducing delay and accommod<lting more passengers, cargo, and commercial aircrnft
operations. BFL already has over 250 aircraft based on the airfield and is planning for over
260 based aircraft by 2009, without the closure of lAS. To asswne that BFL, which today
€\Ccommodates over 131,000 opt:rations annually, can accommodate all of the region's current
and tuture general aviation needs is not an acceptable plaruting argument. Two airports, like
BFL and L45, in the vicinity of the city result in a balanced distribution of air traftic between
them ru1d in doing so, create a more efficient use of faciHties at each respective airport and
capacity for future growth.

Reliever and general aviation airports have been developed in metropolitan areas such as
Bakersfield to provide generaJ aviation users an attractive alternative to commercial service
airports. Large and growing metropolitan areas usually have a system of reliever and general
aviation airports, one or more of which can accommodate corporate jet airc1aft and others
designed for use by smaller, propeller-driven aircraft. Relievers and general aviation airports
have been very successful at relocating general aviation activity from commercial airports, such
ns BFL. The FAA strives to achieve the goal of having most U.S. residents have excel1ent
access to air transportation - wjth 98 percent of the population living within 20.miles of a NPIAS
ail-port like LAS.
We also note that BFL has restrictions on general aviation operations. The airport has noise
sensitive areas around it, particularly on its southeast quadrant and, as of June 2005, was
engaged in conducting a 14 CFR Part 150 study (Airport Noise Compa.tibility Planning). The
airport seeks to restrict training openttions and to limit practice approaches in its airspace. This
is inconsistent with transferring 30,000 operations from L45 to BFL.
L45 is located :3.5 miles south of Ihe downtown area of Bakersfield and. as such. is a convenient
location for aeronautical users who live or work in the city of Bakersfield. Claims that MlT can
absorb L45 operations are also wuouuded. MIT is located more than 25 miles away and is not a
feasible or convenient replacement. There are no other public airports south of the city except
for L4S. Figure 3 below depicts this.
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\Ve conclude that all three airports: L45, BFL, and MIT, are necessary to serve the current and
future needs of the Bakersfield area and the 700,000 people living in or near the Southern
San Joaquin Valley. As the area grows, there will be an increasing, not a decreasing, need for
aeronautical facilities to support the region. Therefore. the city's argwnent that other airports can
absorb the displaced aeronautical users if L45 were to close i.s not supported. Further, the
availability of other airports would not be a primary justification for the closure of a federally
obligated airport.
F.

I
I

I
i

Conclusion

Based on the analysis above, the FAA fmds no justification for the closure of L45. The FAA has
in vested 1nore than $ 10 million in public funds in land acquisition and airport improvements at
L45. Thls Federal investment and the willingness of the city to develop the facility in recent
years is decidedly inconsistent with the current request for closure. L45 is a. critical airport in the
NPIAS and plays an important role for aviation that extends well beyond the limits of the city.
The Airport plays a critical role that benefits aviation in the regional, state, and the national
aviation system. L45 serves at least 100 based aircraft and bas the potential to serve more
aeronautical users. H is currently in superior physical condition and if it were closed, the public
would not realize the benefits of the FederaJ investment made in the Airport.
We conclude that there is no net benefit to be derived by civil aviation in closing the Airport.
The city's own Web site, which can be found at http://vrww.bak~rsfieldajrporLus, t·epresents that
the mission of the Airport is to provide a facility that is safe, FAA compliant, efficient, and
9
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fiscally responsible to the public. Based on ow· review of the information in this case, we find
that L45 is a safe facility that complies with applicable FAA requirements and is fiscally selfsustainable. L45 continues to serve the purpose for which it was created and its loss would be a

substantial detriment to civil aviation interests of the region, state, or the national system of
airports. Consequently, we must deny your request to close L45.
I trust that this information is helpful.
Sincerely,

dzL~:l. ~
Catherine ?vf. Lang

d

Acting Associate Admini strator

for Airports

i

'
I·'
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800 Independence Ave SW
Washington, DC 20591"
.

Federal Aviation
Administration

clAN 20

2006

Mr. Robert Trimborn
Airport Manager, Santa Monica Airport
Office of the Airport Manager
3223 Donald Douglas Loop South
Santa Monica, CA 90405
Dear Mr. Trimborn:
We have considered the proposal and supporting information in your letter of September 8, 2004.
As noted in our earlier letters, we are very interested in safety enhancements to the runway
environment at Santa Monica Municipal Airport (SMO). At the same time, we recognize the
importance of SMO to aviation in the Southern California region, and we are interested in
preserving the utility of this airport and its availability to all classes of operator that can safely
use the airport.
The reconfiguration of the runway proposed in your letter would provide a 300-foot runway
safety area at each end of the runway through a combination of displaced thresholds and
declared distances. On takeoff, the full runway length would be available for calculating
takeoff distance and takeoff run available (TORA), but the declared distance for acceleratestop distance available (ASDA) would be 4,687 feet, a reduction of300 feet from current
conditions.
For landing aircraft, the combination of a 300-foot displaced threshold would reduce
pavement available by 300 feet. The declared landing distance available (LDA) would be
4387 feet, or 600 feet less than at present. The displaced threshold has no benefit for
overruns, but serves as protection for aircraft that land short of the runway pavement.
Statistically, undershoot incidents at airports are significantly less common than overruns.
A review of National Transportation Safety Board accident records indicates that SMO
follows the standard pattern. One short landing accident has occurred at SMO since 1982, a
nonfatal accident in 1992.
The existing runway safety area at SMO presently extends only a short distance beyond each
end of the runway. While the approved airport layout plan lists the airport reference code as
B-II, the design aircraft, based on the current usage of the airport, is D-II. To meet the FAA
standard for a runway serving that aircraft, the RSA would have to extend 1000 feet beyond
each end of the runway. It is clear from the outset that a standard RSA for D-II aircraft is
not possible without major construction off the ends of the runways, involving substantial
grading, relocation of public roads, and the taking of residential property. To meet that
standard without affecting areas off the ends of the runway would be impractical, as it would
require shortening the runway to the point of virtually eliminating its utility.
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When it is not possible to provide a standard RSA, it makes sense to design a nonstandard
RSA in a manner that will provide the highest net safety enhancement that is consistent with
the basic functionality of the runway. As mentioned above, undershoots are experienced
much less frequently than overruns. Also, airport operations data for SMO indicate that
95% to 98% of operations are on runway 21. It is clear that the highest safety benefit would
be achieved from a measure that addresses overruns on runway 21, which could result either
from landings or from rejected takeoffs on that runway. It is also generally beneficial to
preserve as much actual pavement as possible for operations on runway 3-21, both to
preserve access to the airport and to provide the maximum pavement for braking aircraft.
The proposal in your letter meets these objectives for takeoffs, albeit with some effect on
access to the airport resulting from the reduced ASDA of 4,687 feet. For landings, however,
your proposal would reduce actual pavement available by 300 feet, to provide an approachend RSA for undershoot protection. The safety benefit of the proposed changes, aside from
the undershoot protection, would result from prohibiting some aircraft from taking off at a
certain weight, or at all, in order to eliminate marginal operations which appear to require
almost all usable pavement. For all other landing operations at SMO, however, the benefit
of the proposal is limited to undershoot protection, and that benefit would be offset by a loss
of 300 feet of runway length. We are concerned that a reduction in runway length of 300
feet or more would have an adverse effect on safety in any incident where there is the
potential for an overrun, regardless of the design group of the aircraft. Given the special
circumstances that exist at SMO, we believe a reduction in available pavement for landings
to obtain undershoot protection would not result in a net enhancement to safety.
We suggest two alternatives for enhancing safety for aircraft overruns at SMO.
Engineered material arresting system (EMAS) and declared distance of 4,687 feet. We
understand that there is not sufficient land at the ends of the runway for a standard EMAS
installation, which would take approximately 600 feet including both the setback from the
runway and the EMAS bed itself. You have rejected EMAS on this basis in your prior
letters. However, FAA standards provide for a non-standard EMAS installation where a
certain minimum benefit can be achieved. That benefit is considered the ability to stop the
design aircraft leaving the runway end at a speed not less than 40 knots.
We took a preliminary look at the possibility of installing EMAS at the departure end of
runway 21 only, since most operations at SMO use that runway. Our correspondence with
the Engineered Arresting Systems Company indicates that the installation of an_EMAS no
more than 165 feet in length at the end of runway 21 could provide protection for operations
at SMO where an airplane exits that runway at 40 knots or less (preliminary report attached).
EMAS installations are custom-designed for the size aircraft that use a particular airport. As
a result, the overrun protection provided by this EMAS installation would extend to a
substantial portion of the aircraft fleet using SMO, including all of the largest aircraft types
using the airport. This 40-knot stopping performance meets our criterion for practicability
of installation of EMAS. The option of installing a 165-foot EMAS would require grading
and possibly use of a small length of existing runway, but on a first look it appears feasible
from an engineering standpoint.
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Declared distances for ASDA and IDA of 4,687 feet. Without EMAS, a smaller safety
enhancement could be obtained by the use of declared distances alone without a displaced
threshold or other physical change to the runway. This option would have less adverse
effect on airport access than the city's proposal, because it would retain all existing
pavement for use in both takeoff and landing, and would affect fewer operations.
In each of these alternatives-the city's and the two alternatives we propose in this letteroperators that use SMO would be affected to some degree. For that reason we intend to
discuss these alternatives informally with users to get better information on how they would
be affected. Also, we note that any FAA decision required for a change to the runway
environment at SMO will require environmental review.
We look forward to your comments on these proposals and to further discussions with you
on how best to enhance safety at SMO.

au
Sincerely,

David L. Bennett
Director of Airport Safety
and Standards
Enclosure
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800 Independence Ave., SW.
Washington, DC 20591

Federal AvIation
AdministratIon

JUN 1 I. 2008

Part 161 Comment Docket
Burbank-Glendale-Pasadena Airport Authority
Bob Hope Airport (BUR)
2627 HoUywood Way
Burbank, CA 91505

The Federal Aviation Administration (FAA) has reviewed the draft benefit cost analysis the Burbank
Glendale Pasadena Airport Authority (BGP AA) made available for public comment.
We thank the BGPAA for providing an extension of tim.e for all commenting parties to review the
extensive documentation prepared in support of the proposed full curfew and alternative restrictions.
Under 14 Code of Federal Regulations (C.F.R .) Part 161, section 161.307, we are requesting a full set
of docket comments once the docket has closed.
The Part 161 process includes consultation with many parties, including the FAA. We want to clarify
that these comments are not the FAA's final decision under 14 C.F.R . Part 161, section 161.3"11. The
FAA's participation during the Part 161 notice and comment period is to provide guidance to airport
sponsors so they are not proposing a noise or access restriction that could violate Federal law. Because
this is a Stage 3 restriction proposal, we also are providing our comments on whether the draft benefit
cost analysis supports the six statutory conditions for approval.
W11en Congress passed the Airport Noise and Capacity Act of 1990 (ANCA), Congress found that
aviation noise management is crucial to the continued increase in airport capacity. Further, Congress
indicated ANCA was intended to address uncoordinated and inconsistent restrictions on aviation which
could impede the national air transportation system. ANCA sets a very high bar. A curfew at an
airport, when there are other mitigation options available, is the type of access restriction Congress
intended ANCA to address.
Based on our review of the proposed restrictions and the Benefit Cost Analysis (BCA), the BGPAA has
followed 14 C.F.R. sections 161.301 and 161.303. However, the proposal as structured does not meet
the six statutory conditions for approval, set forth in section 161.305, based on everything we have
reviewed and considered to date. This is explained in detail in our enclosed comments.

In light of the FAA's assessment at this stage, an environmental assessment should be prepared if
BGP AA decides to continue through the Part 161 process prescribed for a proposed mandatory
restriction on Stage 3 aircraft. The proposed restriction would generate noise and air quality impacts at
other nearby airports. and is Jike\y to be controversial on environmental grounds. Some of the airports
to which the operations are proposed to shift already operate under a state noise variance, and the
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vicinity already is in nonattainment for certain air quality standards. Because of these potential
impacts, we believe an environmental assessment should be prepared to address the requirements of the
National Environmental Policy Act.
We recognize the BGPAA has been working actively to improve the noise environment at BUR for
many years. We have had many opportunities over the years to discuss mitigation strategies with you.
We have funded and approved noise compatibility planning studies, and provided grants totaling
$75.5 rrullion for sound attenuation. We remain committed to working With BGPAA to address these
important local environmental issues. In reviewing the documentation thus far, we were pleased to see
the draft benefit cost analysis demonstrates BGPAA can fully achieve compatibility around the airport
without a restriction, through completion of its long-standing sound attenuation program, and possible
new Area Navigation (RNA V) procedures.
We would be more than happy to meet with BGPAA. representatives to discuss accelerating BUR's
sound attenuation program and examining the feasibility of an RNA V for noise abatement.

Associ te Administrator
for Airports, ARP-l
Enclosure
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The proposed curfew does not meet several of the six statutory conditions for
approval at 161.305.
Condition 1 – The restriction is reasonable, nonarbitrary, and nondiscriminatory.
•

Insufficient evidence of projected noise problem or reasonableness of a noise
restriction

Burbank essentially makes the argument that it has established a goal to eliminate
nighttime aircraft noise, that projected aviation growth will cause more commercial
aircraft operators to ignore the airport’s existing voluntary nighttime curfew and increase
nighttime noise, and that restricting aircraft operators to day and evening service only at
BUR and diverting nighttime flights to other airports is cost-beneficial compared to
sound insulating homes around BUR. The FAA does not find this argument to provide
reasonable justification for a local noise restriction.
BUR plays an important role in the system of commercial service airports in southern
California. BUR manages its impact on community noise with a combination of
measures, including a sound insulation program and a voluntary nighttime curfew on
commercial airlines which is honored with few exceptions. BUR has not made a
convincing argument of unacceptable growth of a nighttime noise problem that cannot
and should not be cost-effectively managed with a continuation of existing measures.
BUR’s assumption that aviation growth will cause sizeable increases in aircraft noise
during nighttime hours due to more air carriers’ scheduling arrivals and departures within
that time frame is not supported by information within the Part 161 study, which notes
that all new flights to date, with one exception, have been scheduled to conform to the
existing voluntary curfew since it is a well established practice at the airport for airlines
to try to do so.
Alternatively, if one accepts BUR’s forecasts of increased nighttime demand that
increasingly undermines the current voluntary curfew, then BUR’s analysis of
ramifications on neighboring southern California airports and the national system is
insufficient and underestimated. BUR would close its own nighttime airport capacity and
export its projected nighttime activity and noise to other airports. The adverse effects of
this strategy would continue to worsen in each successive year beyond BUR’s outlook to
2015, since they are linked with aviation growth.
BUR, without sufficient rationale, has arbitrarily established a goal to eliminate nighttime
aircraft noise. Such a goal could be adopted at any time by any commercial service
airport in the national airport system. It is self-fulfilling; that is, when the problem is predefined as the need to eliminate nighttime noise, the solution will be pre-determined to be
an airport restriction. BUR’s proposal is the type of restriction on the national air
transportation system that Congress intended to remedy with the noise and access
restriction requirements in the Airport Noise and Capacity Act of 1990.

June 12, 2008
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•

There is inadequate consideration given to non-restrictive alternatives

The BGPAA’s pre-defined goal to eliminate all nighttime noise assures that inadequate
consideration and weight are given to significantly reducing nighttime noise by a nonrestrictive means, e.g., continuation of the sound insulation program. If immediate noise
reduction is the BGPAA’s justification for the curfew, any measure short of that becomes
de facto ineffective. The BCA downplays the effectiveness of the acoustic program, yet
discusses the costs associated with continuing the acoustic plan through 2015.
Since 1985, the number of noise impacted dwellings in the CNEL 65 dB noise contour at
BUR has been reduced from a high of 4,700 to 440. The BGPAA states that forecast
increases in operations could raise the number to 1,260 by 2015 (from Chapter 5, or
2,069 as stated in Chapter 4); hence the justification to immediately and completely
restrict nighttime operations. However, the BGPAA states in Chapter 4 the sound
attenuation program could treat 259 dwellings per year. This would more than
compensate for a 117 dwellings-per-year rate of increase in noise impacted homes
(Chapter 5) because of forecast growth in operations by 2015. Regardless of which
figures are used, continuation of the sound attenuation program would eliminate
incompatible dwellings by 2015.
The study does not explain why the variance for BUR requires a progress report on the
Part 161 study. The study implies California law mandates that the Airport Authority
undertake this Part 161 Study. However, it is our understanding that other types of
mitigation may be used at BUR to meet the state’s variance criteria. Since sound
attenuated houses are compatible, this would be one "acceptable degree" of mitigation
under California law.
Noise improvements using enhanced operational measures are not considered.
According to the noise dispersion graphics, there is a narrow corridor of dispersion along
the ILS Runway 8 final approach course and conversely, a wider swath of dispersion
south of Runway 15. Runway 15 is the primary jet departure Runway. Jets depart
Runway15 on a conventional departure procedure, which accounts for the wide noise
dispersion. If an RNAV Standard Instrument Departure (SID) could be implemented for
Runway15 departures, the result would yield a very narrow corridor of sound dispersion,
resulting in a narrower noise footprint. This would reduce the noise impact and affect the
BCA for the full curfew (and alternatives) proposal.
Chapter 5 states taxiway improvements would provide some noise relief, although the
expected noise relief is not discussed, including whether it would affect the BCA.
•

The restrictions appear to be unjustly discriminatory

Because some aircraft are significantly quieter than others, nighttime operation is not
sufficient justification to ban all operations. There are concerns of unjust discrimination
with respect to banning operators that produce minimal nighttime noise. The FAA has
June 12, 2008
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already provided this guidance, in our 2004 letter to BGPAA (included as Appendix H of
the draft BCA).
In FAA’s 2004 comments, we advised evidence was required of the quieter aircrafts’
contribution to the noise problem BGPAA was trying to eliminate. Based on the
information provided in the BCA, restricting the quietest aircraft is not justified.
Additional FAA comments with respect to unjust discrimination under grant agreement
conditions are provided later under Condition 4.
Condition 3 – The proposed restriction maintains safe and efficient use of the
navigable airspace
•

Impacts on the Air Traffic System

Again, assuming the BUR analysis is on target with respect to increasing nighttime
activity (10 pm to 7 am) that would need to divert to other airports, potential cumulative
impacts on the local and national system have not been sufficiently addressed.
Cumulative impacts would be further exacerbated if other local airports impose
restrictions, as some are proposing to do.
Implementation of the BUR proposal would have additional impacts not mentioned in the
Part 161 study. Southern California airspace is highly congested and complex. The
terrain constraints limit the number of arrival and departure routes that can be utilized by
multiple high volume airports. Additionally, many of the airports in Southern California
already have restrictions in place which create additional congestion, particularly in the
morning beginning at 7:00 am.
As an example, John Wayne/Orange County Airport (SNA) has approximately 15 or
more air carrier jets scheduled for 7:00 am departure. Under ideal conditions, SNA can
depart an air carrier jet about every minute and a half. Therefore, the last aircraft slated
for a 7:00 am departure becomes airborne at or after 7:28 am If weather becomes a
factor, the actual departure exercise may be extended an additional 15 – 20 minutes.
Because the SNA curfew compacts departures into the 7:00 am time slot, parking at air
carrier gates is a problem in the morning. At the start of each morning, all of SNA’s gates
are occupied and full, while another 15 jets are already staged on the airport awaiting
openings at the filled gates. When an air carrier taxies out for departure, one of the 15
staged jets will fill the empty gate. Given the projected aviation growth in Southern
California, a similarly congested scenario would likely be in BUR’s future as a result of a
curfew.
Ontario International Airport (ONT) would face the same situation if relocated BUR
aircraft were pushed into the 7:00 am departure time slots. ONT already has numerous air
carrier, props and turboprops vying for 7:00 am departures.

June 12, 2008
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ONT has a noise abatement policy which includes contra-flow from 10:00 pm to 7:00
am. In contra-flow, ONT arrivals land on Runway 26, while departures takeoff from
Runway 8. Since the arrivals are placed head-on to departures, the airport’s throughput is
drastically reduced to ensure proper separation between arrivals and departures. Putting
more BUR traffic into this mix, or adding any BUR aircraft to the ONT 7:00 am
departure push, would further exacerbate throughput and will likely cause delays.
When other operators/air carriers have to divert flights to other local/regional airports,
they also add to the departure rush because they need to restage the diverted aircraft back
to the original destination airport.
If the air carrier’s response to a BUR curfew is to depart during the densely populated
7:00 am departure queue, it increases the demand on the airspace at this busy time. The
southern California airports roll their 7:00 am departures to several exit fix VOR, such as:
o Gorman (GMN) for destinations like Seattle (SEA), San Francisco (SFO),
and Honolulu (HNL).
o Palmdale (PMD) for destinations like Las Vegas (LAS), Salt Lake City
(SLC), and Chicago O’Hare (ORD)
o Thermal (TRM) for destinations like Phoenix (PHX), Denver (DEN),
Dallas (DFW), and Atlanta (ATL)
In general, BUR tends to lead the exodus for GMN & PMD as they are the northernmost
airport. BUR departures are quickly followed by Los Angeles International Airport
(LAX) and Santa Monica (SMO) departures; then Long Beach (LGB), SNA and ONT
departures, and eventually San Diego Lindberg (SAN) departures. As the various
departures climb out of Southern California TRACON (SCT) airspace, they enter Los
Angeles Air Route Traffic Control Center (ZLA) airspace.
If more aircraft are crammed into the 7:00 am timeframe, it has significant impact for
ZLA, particularly the sectors that work GMN, PMD, and TRM departure flows. ZLA
would have to impose further Miles-in-Trail (MIT) restrictions and speed restrictions to
properly sequence the stream of departures over the exit fixes. Such actions would
directly cause flights at other southern California airports to be delayed as they await
release into the active stream of departures. This would prolong the entire exodus process
putting more resource intensive demands on FAA facilities. In order to staff sectors for
longer periods of higher level activity and increased coordination, more equipment and
personnel would become necessary. This situation can only deteriorate if other nearby
airports were also to impose more restrictions.
Chapter 10 discusses impacts on Very Light Jets (VLJ’s). With the limited visibility that
the San Fernando Valley experiences, it may not be an accurate assumption that VLJ’s
are going to operate into Whiteman Airport. Whiteman does not have an ILS.

June 12, 2008
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Condition 4 - The proposed restriction does not conflict with any existing Federal
statute or regulation
FAA has a responsibility to represent the Federal interest in maintaining the efficiency
and capacity of the national air transportation system. In particular, FAA ensures that
Federally-funded airports maintain reasonable public access in compliance with 49
U.S.C. § 47107 (a) (1): “the airport will be available for public use on reasonable
conditions and without unjust discrimination.”
The proposed BUR curfew does not reflect a balanced approach that fairly considers both
the local interest in noise mitigation and the Federal interest in maintaining access to this
Federally-funded airport1. It is unreasonable to impose a total ban on all aircraft
operations for 9 hours each night or alternative severe mandatory restrictions without first
pursuing available non-restrictive measures such as continuing your successful voluntary
curfew and the sound insulation program. These two programs address the nighttime
noise problem and can achieve compliance with California’s noise variance law.
Moreover, the proposed curfew may be unjustly discriminatory by restricting access of
aircraft whose noise signatures do not appreciably affect the 65dB CNEL contour. The
curfew could represent a violation of Grant Assurance 22, Economic Nondiscrimination,
codified at 49 U.S.C. § 47107 (a). Grant Assurance 22 states in part that the airport
sponsor “will make the airport available as an airport for public use on reasonable terms
without unjust discrimination to all types, kinds and classes of aeronautical activities,
including commercial aeronautical activities offering services to the public at the airport.”
In this case, BUR already has an effective voluntary curfew and sound insulation
program to mitigate the impacts of nighttime aircraft noise. BUR chooses instead to
abandon these non-restrictive measures and proposes an access restriction that would
likely unjustly discriminate against those aircraft types whose noise signatures have
minimal impact on nighttime noise.
The BCA states that Orange County, Long Beach and San Diego airports have
restrictions that “were not judged to be unjust or discriminatory.” However, Congress
specified restrictions pre-dating ANCA were not subject to ANCA, and those restrictions
met this legal requirement. As a result, the BCA language is misleading because it
implies FAA opined regarding unjust discrimination at these other airports. In fact, in
letters we have written in response to airport sponsor queries, we indicated the FAA
specifically did not review the restriction or an amendment for issues not related to
ANCA (whether it is unjustly discriminatory, for example2). Airports with restrictions
1

FAA interprets 49 U.S.C. § 47107 (a) (1) as requiring an airport’s proposed access restriction for noise
purposes to: (1) be justified by a demonstrated noncompatible land use problem; (2) be effective in
addressing the identified problem; and (3) reflect a balanced approach to addressing the identified problem
that fairly considers both the local and Federal interests.
2
A sampling of letters from the FAA’s website: In a 1994 letter to SNA, the FAA reviewed only the
proposed amendment, not any pre-existing restriction. In a 2001 letter to SAN, the FAA specified the
opinion in its letter was limited to the applicability of ANCA to a proposed amendment and did not address
pre-existing restrictions in effect at the airport. In a 1992 letter to TVL, the FAA stated restrictions in a
proposed settlement agreement were not subject to ANCA and that the FAA was not rendering an opinion
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prior to ANCA still must comply with other applicable law, including Federal grant
assurances.
It is incorrect to state that since some unchallenged pre-existing restrictions “have been
allowed to stand, there is no reason to believe the proposed curfew violates any grant
assurances or other provisions of Federal law”. Thus, the study cannot conclude, as it
does, that the restrictions have all been adjudged by a court to be compliant with Federal
law.
Condition 6 - The proposed restriction would create an undue burden on the
national aviation system
Restrictions must reflect a balanced approach under which the potential benefits
reasonably exceed the potential burden on commerce and that fairly consider both local
and Federal interests. The statute reflects the national interest in maintaining the
efficiency and capacity of the national air transportation system and ensuring that
federally funded airports maintain reasonable public access.
•

If the demand for increased nighttime activity increases as BUR forecasts it
will, potential impacts to other airports in the region are inadequately
acknowledged or analyzed

The study indicates that shifts in operations to other airports will have a negligible effect
on noise and would be too small to be noticeable (Executive Summary page 15).
However, there were no noise analyses done (for example an Area Equivalent Method
(AEM) analysis) to substantiate this claim. According to the study, nighttime operations
at Van Nuys and Ontario could increase by approximately 15%, which could potentially
be significant. Potential noise impacts to other airport communities should be considered
when preparing the environmental assessment for the proposed restriction (161.305) as
required by the National Environmental Policy Act (NEPA).
Since other airports in the vicinity have nighttime operations and are undertaking
Part 161 studies as well, the potential domino effect on airports in California that are
currently operating under a variance would need to be evaluated with more than a
superficial treatment. A study should show how shifting traffic to these airports would
affect their status under California variance law. Shifting of the traffic would affect
LAX, ONT, LGB and VNY; that is, 44% of the airports operating under a variance. The
ten airports operating under a variance are:
•
•
•
•

John Wayne Airport-Orange County
Long Beach-Daugherty Field-Airport
Los Angeles International Airport
Metropolitan Oakland International Airport

on the NEPA, grant compliance, safety, or economic regulation. In a 2000 letter to VNY, the FAA
indicated that its restriction proposed before ANCA would be grandfathered, but the FAA had concerns
that it would not meet Federal grant requirements.

June 12, 2008
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•
•
•
•
•

Norman Y. Mineta-San Jose International Airport
Ontario International Airport
San Diego International Airport
San Francisco International Airport
Van Nuys Airport

Potential restrictions being studied at VNY include: 1) Incentives/Disincentives in Rental
Rates based on noise; 2) Incentives/Disincentives in Landing Fees based on noise; 3)
Quiet Jet Departure would be mandatory rather than voluntary with an escalating series
of fines; 4) Establish maximum daytime noise limits; 5) establish limit on Stage 3 jets
based at VNY; 6) Expansion of curfew to include all non-emergency jets and nonemergency helicopters; 7) Cap or phase-out of helicopters; 8) Phase out of Stage 2
aircraft; 9) Extend curfew to 9:00 am on weekends and holidays. The restriction
proposals can be found at http://www.vnypart161.com/ProjectBackground.cfm
Additionally, the following information should be examined to determine how the
analysis of the BUR proposal may be affected by restrictions and other limitations at
airports expected to receive BUR flights.
Santa Monica Airport (SMO) is trying to restrict access by Category C and D jet aircraft
operations. SMO’s current restrictions and Municipal Code can be found at:
http://www.smgov.net/airport/n_municipal_c.aspx
Los Angeles International Airport (LAX) has a number of informal noise abatement
procedures, including Over the Ocean Operations between midnight and 6:30 AM. (All
arrivals land from the west, and all departures take off to the west, opposite direction
flow.)
Ontario International Airport has several informal noise abatement procedures, including
Contra-flow (opposite direction operations: arrivals from the east, and departures to the
east) between 10 PM and 7 AM.
John Wayne/Orange Country Airport has restrictions on noise, operating hours, and
number of operations, details can be found at:
http://www.ocair.com/aboutJWA/accessandnoise.htm
Long Beach Airport also has extensive restrictions, see details at:
http://www.ci.long-beach.ca.us/civica/filebank/blobdload.asp?BlobID=13100
Camarillo Airport noise abatement procedures:
http://portal.countyofventura.org/portal/page?_pageid=827,1101761&_dad=portal
&_schema=PORTAL
The BCA does not describe consultation conducted with airports to which the operations
are presumed to be shifted.

June 12, 2008
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Additional Comments on the Content of the BCA:
•

There is Insufficient Information to Adequately Evaluate the Noise Analysis

The study must describe with greater clarity how the passenger night operations (10 pm
to 7 am) were developed for the noise analysis in Appendix B. The assumption in
Technical Report 1 conflicts with actual information reported in Appendix BB of
Technical Report 1 as follows: Page 66 of Technical Report 1 states that "carriers are
likely to gradually add departures between 6:00 am and 7:00 am and arrivals between
10:00 pm and midnight to respond to demand from business travelers." This is contrary
to Appendix BB page BB-3, which states "With one exception, all new flights were
scheduled to conform to the existing voluntary curfew (from 10:00 pm to 7:00 am) since
it is a well established practice at the Airport for airlines to try to do so." The forecast
airline flight schedules in Appendix BB do not include any new departures scheduled
between 6:00 am and 7:00 am or any new arrivals between 10:00 pm and midnight, yet
nighttime departures and arrivals in the curfew hours increase in 2008 and 2015 in the
noise analysis.
Page 66 of Technical Report 1 goes on to state that "it is expected that carriers will
increase the number of arrivals scheduled between 9:00 pm and 10:00 pm. Many of these
flights will be delayed from time to time by bad weather or traffic-related delays." It is
unclear whether or not the current and projected nighttime passenger flights in the noise
analysis are due to delayed arrivals of flights scheduled between 9:30 and 10:00 pm or
early departures of flights scheduled at 7:00 am. There are no explicit assumptions made
as to the percentage of flights that are expected to be delayed into the curfew hours or
how the nighttime operation inputs were derived for the noise analysis.
The INM fleet (including substitutions) used to represent the Burbank fleet mix was not
provided and could not be reviewed. Also, the terrain input, stage length analysis, and
flight track analysis are all referenced to a “Phase 2 of the Part 161 Study”. The Phase 2
study was not provided; therefore, the INM inputs for terrain, stage length, and flight
tracks could not be reviewed.
There are also some inconsistencies between the forecast and the noise analysis inputs.
The operations by user class in Tables B-3 to B-11 do not appear to be consistent with the
forecasts in Chapter 1, Table 1-1 and the Technical Report Table 12. Also, the forecast
operations in Table 29 of the Technical Report are not consistent with the operations in
Appendix B Table B-2.
•

Noise-Induced Awakenings

FAA notes that research of noise-induced awakenings has produced several different
relationships between the percent of people awakened and indoor sound exposure level.
However, there is currently no standard established for the estimation of the number of
nighttime awakenings occurring from aircraft operations. There is considerable
disagreement in the scientific community as to the appropriate method for calculating
awakenings, as well as whether number of awakenings is an appropriate measure. In
June 12, 2008
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addition, the impacts of aircraft noise-induced awakenings on health or productivity are
not known.
The use of supplemental metrics, in addition to DNL or CNEL, is allowed under Part
161. However, given the current state of scientific understanding of noise-induced
awakenings, the FAA cannot validate the method used to calculate the number of
nighttime awakenings from aircraft operations at Burbank and will review the results
with caution. This analysis provides some comparative data with respect to the
alternatives under review, but is not sufficiently reliable as an impact indicator to guide
determinations relevant to Part 161 conditions for approval.
•

Methodology Used to Establish the Proposed Noise-Based Curfew is Flawed

Technical differences in the certification processes for jet-powered, transport-category
airplanes versus propeller-driven small airplanes and commuter-category airplanes make
it difficult to establish for all types of airplanes a single noise threshold that is based
solely on certificated noise levels, as proposed by BGPAA.
FAA publishes and maintains in Advisory Circular (AC) 36-3H estimated airplane noise
levels in consistent units (A-weighted sound level in decibels, dB(A)) for jet-powered
and transport-category airplanes, as well as for propeller-driven small airplanes and
commuter-category airplanes. AC36-3H lists estimated takeoff and approach dB(A)
noise levels of aircraft in descending order.
FAA recommends the use of takeoff and approach dB(A) noise limits if airports seek to
establish a noise-based curfew, rather than the BGPAA’s currently proposed 253EPNdB
cumulative limit.
•

Air Quality Impacts Were Not Considered

The BCA does not address the increased emissions/air quality impacts of the proposal for
operators that are assumed to move operations to other airports. BUR, VNY, and ONT
airports are in one of the worse non-attainment areas for air quality. Increased fuel burn
and air quality impacts associated with changes in air traffic patterns, delays, or holding
aircraft to a hard curfew also should be addressed.
Page 4-17 estimates roundtrip driving time from downtown to Ontario to be one hour.
During peak driving periods it takes over an hour one way. This also contributes to the
region’s air quality impacts, and underestimates costs to displaced passengers.
Potential air quality impacts also should be considered when preparing the required
environmental assessment for the proposed restriction (161.305).
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•

Some Costs are Outdated or were Ignored

In a June 9, 2006 press release, the Airport Authority indicates that “Total tax valuation
at the Airport is $979.9 million, consisting of $881.9 million in unsecured and possessory
interest values of aircraft based at the airport and $98 million in secured property
valuation.”
Housing cost estimates do not account for changes in market conditions from the estimate
dates of January 2006 to January 2007. It would be expected that price decline would be
less than 10% since January 2007, but significant.
Increasingly, fuel costs are of paramount importance to aircraft operators. The fuel costs
used in the BCA do not reflect either recent substantial increases or recent cost
projections ($150 to $200 per barrel) for the next 1 to 2 years. These potential costs do
not appear to be factored into the BCA. In addition, the Internal Revenue Service
standard mileage rate has increased to .505 which would increase vehicle cost estimates.
Impacts to customers by delaying the start or finishing of their work (i.e., movie related
industries) were not considered. The “Just In Time” (JIT) service would be impacted by
a full curfew. We understand the studios and various movie-related industries could be
the largest customers of the JIT related service in and around the Burbank area.
Other comments
Use of revenue collected by any fines imposed as part of a nighttime restriction must be
consistent with Federal grant agreements. They may not be used off the airport for nonaviation purposes. Does BGPAA have plans for revenue collected?
In chapter 4, the BCA states “In August 2007, the Airport Authority’s consultant
produced a preliminary draft benefit-cost analysis that was reviewed by the Airport
Authority and discussed with the FAA.” This gives the impression that the FAA
reviewed BUR’s BCA. The FAA had a very brief meeting with a representative from
BUR but did not discuss anything in detail at an August 2007 meeting, nor did we have
access to the preliminary draft BCA.
The reference to Vision 100 section 189 is no longer applicable and should be removed.
Block rounding shown on Figure 4-1 is more extensive than normally accepted for
funding eligibility.
Your statement at the top of page 4 of 24 is unclear: “…no air carrier jet would comply.”
Sound attenuation makes a structure compatible with the airport. Please confirm the
benefit of reducing the 24-hour CNEL is to un-attenuated dwellings (Based on the
information on 5-1, there has been a reduction of incompatible dwellings from 4,700 to
440 in CNEL 65 as of 2005; and in 2015 there would be a reduction from 1,260 unJune 12, 2008
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attenuated to 300 un-attenuated dwellings). Otherwise, there could be a double counting
of benefits to dwelling units as a result of the proposed restriction(s). The reduction in
the number of dwellings indicates much of the noise problem has been mitigated. The
study should clarify how many have been sound attenuated.
Please confirm Table B-13 information that 12.9 % of the departures in 2005 were Light
Corporate Jets. These aircraft were using Runway 8 even with the 12,500 pound
restriction. BUR Tower review of this information indicates that 12.9% of light
corporate jets departing Runway 8 in 2005 is high. We believe the numbers would be in
the 1-2% range.
Technical Report 1, states at pages 51-52, Other Aircraft Operators: “Up until a few years
ago, the helicopter operations were significantly greater because the Airport was being
used as a practice field by a Van Nuys-based helicopter training school.” There is no
starting timeframe provided.
The report also states, without providing a timeframe, “However, some years ago,
enforcement of Airport rules and regulations were strengthened, and this reduced the use
of the Airport as a practice field.” This should also explain which noise rules are being
discussed and whether ANCA applied to the strengthening of the rules.

June 12, 2008
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800 Independence Ave., SW.
Washington, DC 20591

Federal Aviation
Administration
(\

"

The Honorable Dianne Feinstein
United States Senate
Washington, DC 20510
Dear Senator Feinstein:
Thank you for your letter of January 2 on behalf of Mr. Ofer Grossman regarding the
implementation of the Aircraft Conformance Program (ACP) at Santa Monica
Municipal Airport (SMO).
As you may know, the city of Santa Monica (the city) assumed various Federal
obligations including grant assurances stemming from Federal funds provided by the
Federal Aviation Administration (FAA) under the Airport Improvement Program (AIP),
authorized by the Airport and Airway Improvement Act of 1982. In addition, in 1984,
the city entered into a settlement agreement (1984 Settlement Agreement) with the FAA
and other parties to resolve litigation related to the operation of SMO.
Consequently, the city is required to maintain and operate its airport facilities safely,
efficiently, and in accordance with specified conditions which include keeping SMO
open and available to and for public use on fair and reasonable terms, without unjust
discrimination, and without granting any exclusive rights prohibited by law.
Furthermore, before the city can implement ACP or any other restriction impacting
Stage 2 or Stage 3 aircraft, the city must comply with the Airport Noise and Capacity
Act of 1990 (ANCA) and 14 CFR Part 161, which the city has not done. Thus, any
actions taken by the airport sponsor that conflict with these obligations and ANCA are
of serious concern to the FAA.
On July 22, 2002, the Santa Monica Airport Commission passed a motion
recommending that the Santa Monica City Council implement, by ordinance, the ACP
at SMO. The ACP would restrict aircraft operations at SMO to only those aircraft that
meet the standards for an airport with Airport Reference Code (ARC) designations of
A-I, B-1, and B-II, I notwithstanding the fact that aircraft with other than these
designations have a long history of operating safely at SMO.
On the same date, the FAA's Western-Pacific Region Airports Division notified the city
that "restricting aircraft operations based on the design category of SMO would not be
consistent with the city's Federal obligations to provide airport access to the public on
reasonable terms and without unjust discrimination or with the city's 1984 Settlement
Agreement with the FAA and other parties." In addition, the FAA notified the city of
the ANCA implications resulting from an implementation of the ACP. The FAA also
I The Airport Reference Code is an FAA coding system used to relate airport design criteria to the "Operational and
physical characteristics of the aircraft for which the airport was designed.
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recommended that "the airport defer any further action regarding the ACP pending
further review and comment by the FAA." Despite the FAA's recommendations, the
motion was passed.
On October 1, 2002, the FAA met with representatives of SMa and reiterated its
concerns regarding the ACP. SMa representatives continued to maintain that the ACP
is consistent with the city's grant obligations and the 1984 Settlement Agreement.
Additionally, the SMa representatives continued to maintain that the city need not
comply with the requirements of ANCA since the restrictions were needed for safety
reasons. Given Santa Monica's position, the FAA saw no reason to await the
acceptance of the ACP by the city before initiating an investigation, since once
implemented, the ACP could impact the operations of several thousand aircraft in the
already congested Southern California area. As a consequence, the FAA issued the
Notice of Investigation on October 8, 2002, and once again, recommended that the city
defer further action regarding the ACP. Unfortunately, despite this, the city approved
the ACP on December 10, 2002.
For your convenience, I have enclosed a copy of the FAA's Notice of Investigation.
This Notice sets forth the FAA's reasons for the investigation and invites the city to
resolve the matter informally. We believe the issuance ofthe Notice during the city's
consideration of the ACP proposal is both fair and efficient and permits resolution of
those issues before the city commits substantial resources to the plan. The city has
requested, and the FAA has agreed, to meet to further discuss the issue. Weare in the
process of arranging for such a meeting.
If you or your staff need further assistance, please contact Mr. David Balloff, Assistant
Administrator for Government and Industry Affairs, at (202) 267-3277.
Sincerely,

Origtnal Signed by:
t"""lr,":~'··\
"'!.·'''.....-,,h:; .ard
.U,,,,'.~.i.·,~

~-- .':

~"':"l

"'

Woodie Woodward
Associate Administrator
for Airports
Enclosures
Transmitted Correspondence
File: 20030038-01 A20030109000
WP: G:AAS400N asconcelos/FinalAirportIssues/SMO Feinstein.doc
AAS400:Mvasconcelos:mv:78730:sb:0 1/16/03:R T:O1/21103
AAS400/1/ ARPI AWP-600N asconcelos
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Wahlngeoft, DC 20511
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Mrr*illll nan

The Honorable Michael Feinstein
Mayor, City of Santa Monic&

Santa Monica City Hall
1685 Main St., 8200
Santa Monica, CA 90401

Dear Mayor Feinltcin and City Council:
This letter is to follow up on my October 23 Jetter upmaain& CORcana about the
ordinance to amclld Santa Monica Municipal Code Secdou 10.04.04.040 and
10.04.04.050, and to add SectiOD 10.04.04.0SS, c:um:ntly bein& CODiidcred by the City.
Among olher thinp, abe piopoled ardinaDce would iDcrcue fines UJd pcaalties for
noncompliance with the "Santa Monica Aircraft Noiso Abataacnt Code.. (Code),
lmplemeot aircraft repstration requirements and expand the sc:ope of the Code to
include ailmft opera!On, includinJ flactional fleet opentors. It ia our undentandjng
that the City of Santa Monica ia planning a RCond readlq oo November 13, at which

time it may ldopt the ordinance.
We have conducted a prelimiaary review of the propoaed ordinance in order to
detamine whether the amendment& and additions to cunent aiiport noise and a&XeSa
restrictions JD the current Codo are subject to tho Airport Noiae and Capacity Act of
1990 (ANCA) (49 USC 47521 ot seq.), aa implemented by 14 Code of Pcdaal
R.egulaliona (CPR) Put 161. The current ordinance wu in effect prior to ANCA and
hu not beeD amended after October 1, 1990. 'lbeleforo, the cuaent ratrictiona at the
Santa MODica Airport predate ANCA. aod R tbenfcn ..pmdfatbend." However, any
amendments to a remiction. "grandfathm:cr or otherwise. that have the eft'ect of
malcin& acceaa to an aiiport more reauictive. are subject to.tbe requilements of ANCA

and Part 161.
Under the current Code, responsibility for cornplimc:e with the Code rcata with either
the pilot or the airm.ft owner. The Code allows aaacti0111 and civil penalties to be
assessed against both pilor and owner. After repealed violations by an aircraft, pilot or
owner, according to the Code, the aircraft, pilot or OWDU may bo excluded from tho
ailport. The current Code also provide& that if an aircraft i' opentcd iD violation of the
Code by a person other than the owner of tbe aircraft, the pilot IDd not the owner of the
aiTCTaft shall be subject to sanction&, with some exceptions. Those exceptions include,
among other things, ()WJiel'& tlw own ••uated Aircraft," and owners that fail to advise
the pilot of the applicability of the Code to tbe aircraft.
·
The proposed amenclmana to the Code would add "operator" to tboso entities
rcsponaible for compliance and define an "opentor" as any penon or entity operating,
manqins or controlling aa aircraft. The proposed amendments woulcl also redefine the
term "own~ to include the ~giatered owner of an aircraft and any person or entity
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pos&caains owuenhip interest in an aircraft, suc:h as an owner under a fl¥tional
program. With thelc changes, it appears the amended Code toulcl affect a broaclet
caregory of airport uaen (e.g., additional aircraft in a fractiooal fleet). In its April 23,
2001, memorandum to tho Aiiport Commission m:ommeoding chanps to the Code,
ailport staff wrote that "[p]roposed changes to the Ordinance could tonsider assigning
culpability of Noise Ordinance violations to the pilot. aircraft owner, andlor the airmft
operaaor jointly or tndi vidually...
In contrast. tbe existiq Code appoan to permit the City to aanction and potentiaUy
exclude from tbe aJrpon only the pilot or owner of the aircraft that violates the Code.
Since fractional fleet companies do not own the aircraft they manap, the proposed
amendments to the Code may be determined to make access to the airport men
restrictive than it is today and, therefore, subject to ANCA. Access rutrictiooa subject
to ANCA cannot be implamcotcd wtthout fint coaducdn&ID analysis pursuaot to 14
CFR. Part 161. Part 161 prescribe& the requiremenu and process under which 'fAA will
review and approve certaiD airpon noise and access restrictions.
We are also concerned that ~a~umna pilots, aiJcraft owners IDd operators to register
aircraft, for the purpose of emorcement of the Code. could imprdc the City's ability to
comply w\tb its Federal obliptiODI to make dle airpon available to the public on
reasonable tenns and without uujuat diacrimioadoo. Specifically, we do not understand
the DCCd for regiStration requJremcnts since, repouedly, fixed two operators, throulh
their leucs with tbe City, already collect this type of Uler informatioo. Moreover, the
FAA is concerned that a pilot's failure to notify the Director of this information could
become, iteelf, a reaaoa for exclusion from the airport, or Jalllt in an ajraaft owner's or
operalor'a inability to receive aeronautical senicu at the aiq)ott. 11w said, any
substantive ~view of this iuuc by the PAA is dependent on the City's drafting of
specific rules and regulations soveming the registration of aircraft at the Santa Monica
Aiiport.
With regard to the propGIId inaascd fines auodated with the City's airport access
restriction, includinl civil penalties of up to $10,000 per offense, be advised that oidy
reasonable iDcreascs in such fines are consistent with ANCA, Part 161 and other
federal obligations of the City.
The aforcmcDtioned CODCCmS reflect the FAA's understanding of the propoecd

ordinance independoot of any discussions or consultalion with the City. Due to our
recent Reeipt of 1he propGIId ordinance. 1ess than one month ago, and the absence of
any proposed teplationa that would implement the ordinan~. the FAA has not beCil
able to sufficiently consider all of the potential implications that the onJinance may
have on tho City'I compUanco with ANCA and with its Pedera1 obligations.
TherefOR, this Jetter ia not intended to provide a final dctcnninatiCMJ of compliance with
ANCA or the City's Federal obligations embodied ln PedcraJ grant a~ments, the
wrplua property deed of conveyance, and the 1984 Agreement; nor ia it intcndcd to
address all of the FAA's conc:cma reprding the proposed ordinance. Rathor, this letter
communicates tbe FAA's concerns based on a preliminary review of the proposed
ordinance for the City's information and conaideration.
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I want to emphasize the FAA,, desire to work with the City informally to enaure
compJimce with Pcdaallaws and regulatioos. To tbil eod, I urp tho City to delay
votina oo the adoption of lhe proposed ordinance until we can enpp in discussions
rearing our ccmcems.

You may tUCh me at (202) 267·30S3 to schedule a time to discuss theee issues.
Sincerely,

David L BeaDett
Direc;tor, Airport Safety
and Standarda

cc:

Susan McCarthy, City Manager

Robert Trimbom, Airport Manaaer

USCA Case #17-1054

Document #1668499

Filed: 03/30/2017

Exhibit 40

Page 45 of 53

·.
USCA Case #17-1054

Document #1668499

Filed: 03/30/2017

Page 46 of 53

'
U.S. Department
of Transportation

Weatern-Pac:iflc; Rag1on

P.O. Box 112007

Airport& OIVI&IOO

Worldway Postlll Cenlor
Los Angeles. CA 90009

Federal Aviation
Administration

AUG 1 1 2000
Lloyd Kirschbaum
Law Offices of Lloyd Kirschbaum
10801 National Blvd, Suite 608
Los Angeles, CA 90064

·-

Dear Mr. Kirschbaum:

·.-

Garvey has asked me to respond to your letter of
July 28, 2000, regarding Congressman Henry Waxman's May 26, 2000,
le.tter"to.. the Federal Aviation Administration (FAA} regardinq the
Santa Monica Airport.

Admini~rator

..

.

The Federal Aviation Administration's (FAA) primary mission is to
ensure the safe and efficient use of navigable airspace. The city of
Santa Monica is primarily responsible for the planning and
implementation of actions designed to reduce the affect of noise and
other environmental factors on the communities surrounding the
Santa Monica Airport.
On January ~. 1984, the city and the FAA executed an agreement that
addressed a number of disputes and litigation concerning aircraft noise
impacts-on th'e community and aircraft access restrictions at the
Santa Monica Airport. The FAA negotiated the spe~ific terms of· the
1984 Agreemen~ in an effort to asslst che ~~ty in responding ~o a~rport
noise issues. The 1984 Agreement describes the specific points of
agreement between the ci~y and the FAA and provides a format with~n
which issues arising in the future can be addressed and resolved. The
1984 Agreement remains in effect until July 1, 2015. Within the context
of the FAA's mission and the 1984 Agreement, the FAA will continue to
work with the city to address aviation environmental and safety issues.
We have informed Congressman Waxman that the FAA considers the
Santa Monica Airport to be a safe airporth A reduction of the runway
length t~ 4,000 feet would restrict the ability of certain types of
aircraft to operate at the airport and would be contrary to the c i ty's
commitment ' under the 1984 Agreement. Furthermore, any new or revised
noise and access restrictions, applicable to operations by Stage 2 and
3 aircraft, must be established in accordance with the requirements of
the Airport Noise and Capacity Act of 1990 {ANCA), as implemented by
14, Code.of Federal Regulations, Part 161, Ai~ort Noise and Access
Restrictions .

,..
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We trust that this response clarifies t~e authority and position of the
FAA regarding the issues at the Santa Monica Airport. If you need any
additional information, please contact Ms. Mia Ratcliff, Manager,
Planning and Programming Branch, at (310) 725-3610.
Sincerely,

Herman c. Bliss
Manager, Airports Division
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OCT 1 2 Z001

The Honorable Jane Harman
House of Representatives
Washington, DC 20515
Dear Congresswoman Harman:
Thank you for your letter of August 14 about Santa Monica Municipal Airport (SMO) in
Santa Monica, California. I apologize for the delay in answering your letter. The Federal
Aviation Administration has proposed that the city of Santa Monica (city) install two
engineered material arresting systems (EMAS), one at each end of the runway. These EMAS
beds would stop an aircraft of 12,500 pounds or more that overruns the end of the runway at
a speed up to 40 knots. It would also substantially slow aircraft at higher speeds, although
not even a standard EMAS or runway safety area can guarantee to contain all overruns. Your
letter refers to different proposals, but FAA has consistently preferred a 130- foot EMAS bed
with a 25-foot or 30-foot setback from the runway end. The current proposal benefits from
the manufacturer's finding that the smaller setback is acceptable.
The FAA proposal would result in the unprecedented loss of nearly 150 feet of runway at
SMO. This is because of the limited space available off the runway ends. FAA design
standards provide for the maximum runway safety area practicable. An improvement that
would adversely affect the use, of the airport is not practicable. The loss of 150 feet of
runway will have some effect on operations. However, that lost is justified by the fact that it
will achieve a significant safety improvement. Also, it is the minimum length necessary to
install, an EMAS that meets the 40-knot performance provided in the FAA EMAS
specification.
As your letter notes, a larger EMAS bed may stop aircraft at speeds above 40 knots.
However, EMAS beds that provide performance higher than 40 knots require the taking of
more runway, with a corresponding adverse impact on use of the airport. There have been no
overruns by a jet aircraft at SMO, and we have no basis to conclude the likelihood of a higher
speed overrun justifies imposing a significant restriction on the users of the airport.
The FAA considered five criteria for review of runway end improvements at SMO, and we
believe the FAA proposal best meets these goals:
(l)
(2)
(3)
(4)
(5)

make an improvement in safety for aircraft crew and passengers;
reduce the likelihood of an overrunning aircraft reaching a residential area;
have a minimal adverse impact on the utility of the airport;
avoid moving the runway touchdown point and the beginning of the takeoff roll closer
to the communities; and
be feasible from an engineering and cost standpoint.

USCA Case #17-1054

Document #1668499

Filed: 03/30/2017

Page 50
2 of 53

SMO is one of the most important reliever airports in the country, ranking 15th in the
United States. Reducing the runway length further could severely undermine the airport's
role as a reliever for Los Angeles International Airport and other air carrier airports in the
southern California region. Shortening the SMO runway further would also divert jet traffic
to other airports in the region.
We will continue to work with the city to agree on a final arrangement for runway end
improvements. However, we believe the loss of runway at an important and busy airport
should be limited to what is absolutely necessary.
If I can be of further help, please contact me or Ms. Megan Rosia, Assistant Administrator
for Government and Industry Affairs, at (202) 267-3277.
Sincerely,

Robert A. Sturge
Acting Adminis ator
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800 Independence Ave., SW.
Washington, DC 20591

Federal Aviation
Administration

August 30,2016

Tony Vazquez
Mayor, City of Santa Monica
1685 Main Street, Room 209
Santa Monica, CA 90401
Dear Mr. Vazquez:
I am writing to express concerns about certain actions the City of Santa Monica is taking at Santa
Monica Municipal Airport (SMO). These actions include, in part:
•

A City Council agenda item expressing the Council's intention to close the airport to
aviation use "as soon as it is legally permitted with a goal of June 30, 20 18";

•

The new Airport Leasing policy and the issuance of leases for several non-aeronautical
users, but a practice of not issuing leases to aeronautical users;

•

Your plan to implement a proprietary exclusive fixed base operation;

•

A Staff Recommendation that the City Manager takes action to eliminate leaded fuel.

In 2003, the City accepted a grant offer of Federal funds. This offer was in the form of an
amendment to a prior grant. Accordingly, FAA has determined through a Part 16 adjudication
that the grant assurances apply through 2023. National Business Aircraft Association et al. v
City of Santa Monica, Final Agency Decision dated August 15, 2016, Docket No. 16-14-04.
Under the grant assurances, the City must make the airport available as an airport for public use
on fair and reasonable terms and without unjust discrimination. There are similar requirements
under deeds issued by FAA under the Surplus Property Act, which are at issue in Federal court.
The Airport Noise and Capacity Act also establish a national program for review of airport
access restrictions that requires FAA to approve restrictions on operations by Stage 3 aircraft.
We are, of course, aware that the City has the right to appeal the Final Agency Decision in
Federal appellate court. It is our position that pending judicial review, the City is required to
continue to operate the airport for public use on reasonable terms and without unjust
discrimination. Under Federal law, FAA holds plenary authority over matters concerning air
navigation facilities. 49 U.S.C. §§ 40103(b), 44502, 44721, 47107, 47111(f). The Secretary of
Transportation, and through delegation, FAA is authorized to issue orders enforcing Federal
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aviation laws. 49 U.S.C. §§ 40113(a), 46105, 47122(a). The FAA may issue orders and take
such other actions as are necessary to fulfill the purposes of 14 C.F.R. Part 16, which governs the
process for investigations and administrative adjudications of certain violations of the Federal
aviation laws. 14 C.F.R. § 16.1 1(b). Such an order "remains in effect under its own terms,"
49 U.S.C. § 46105(a), and all affected persons are required to comply with such order.
The FAA may ask the court to enjoin the City from acts in the nature of self-help. See, US. v.
City ofSanta Monica, No. CV 08-2695, p.3 (C.D. Cal. May 16, 2008) (order granting
preliminary injunction). See also; United States v City ofNew Haven, 447 F.2d 972 (2d Cir.
1971) (order granting preliminary injunction to restrain enforcement of state's court order
purporting to regulate flight of aircraft and close portion of runway).
We understand that the City Council has firm views regarding its rights in this matter. However,
we strongly urge the City Council to abide by its Federal grant assurance obligations and to
forbear from taking actions in furtherance of its announced intent to close SMO pending further
rulings by the Federal courts. The FAA is prepared to pursue all legal remedies at its disposal if
the City Council takes concrete actions to restrict leases or operations without complying with
applicable Federal law or otherwise seeks to undermine the Final Agency Decision dated
August 15, 2016.
Prior to implementation, we request that the City prepare and submit its plan for proprietary
exclusive fixed based operations to FAA for review. The City should also submit the current
leasing policy for review.
This is not a final agency decision or order of the Administrator under 49 USC §4611 0.

Ke in C. Willis
· ector of Airport Compliance and
Management Analysis
cc:

Stelios Makrides
Airport Manager
3223 Donald Douglas Loop South
Santa Monica, CA 90405
stelios.makrides@smgov .net
Rick Cole
City Manager
1685 Main Street, Room 209
Santa Monica, CA 9040 I
rick.cole@smgov .net

Marsha Moutrie, Esq.
City Attorney
1685 Main Street, Room 31 0
Santa Monica, CA 9040 1
attorney@smgov.net

