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I. EXECUTIVE SUMMARY AND RECOMMENDATIONS

In a letter dated April 14, 2021 the Honourable Don Morgan, Minister of Labour Relations and 
Workplace Safety, invited various Saskatchewan labour leaders to participate in “discussions on 
potential amendments to the supervisory employment provisions of Part VI of the Saskatchewan 
Employment Act.”1 

The letter indicates that the Ministry’s review has been prompted by challenges that the provisions 
violate workers’ right to freedom of association under subsection 2(d) of the Canadian Charter of Rights 
and Freedoms.2

The letter asked in particular for unions’ experiences of the provisions’ impact on unions’ ability to 
certify new bargaining units and engage in meaningful collective bargaining, as well as the potential 
general impact of the provisions’ outright repeal. 

Service Employees International Union West (SEIU-West) represents over 13,000 people across 
Saskatchewan. They include people who work in health care, education, municipalities, community-
based organizations, retirement homes, and other sectors.

In brief, SEIU-West believes that the supervisory employee provisions in the Saskatchewan Employment 
Act (SEA) infringe ss. 2(d) of the Charter (freedom of association) and are not saved by s. 1 thereof. They 
infringe especially on workers’ right to organize. Rather than engage in protracted, expensive, and 
ultimately futile efforts to litigate in defense of the provisions, SEIU-West strongly recommends that the 
Government of Saskatchewan should repeal them outright, while enshrining appropriate protections for 
worker rights acquired and/or recognized in irrevocable election agreements. Finally, the Saskatchewan 
Labour Relations Board (SLRB) should be more clearly mandated to sanction employers who thwart 
organizing campaigns by sowing misinformation about supervisory employees.

To date, the supervisory employee provisions have had a relatively small impact on collective bargaining 
in SEIU-West’s preexisting bargaining units. This is because since the provisions were first implemented 
SEIU-West has negotiated and signed irrevocable election agreements with its main employers, most 
notably four former regional health authorities (Saskatoon, Cypress, Five Hills and Heartland) and their 
affiliates. However, the processes of health sector restructuring launched by the creation of the 
Saskatchewan Health Authority (SHA) are clearly not yet complete. Neither the government nor its 
agents in the SHA and the Saskatchewan Association of Health Organizations (SAHO) have been 
forthcoming about their agenda for the future state of health sector labour relations and bargaining unit 
structure, including the question of the role of supervisory employees. SEIU-West would therefore 
strongly oppose any SEA amendments or repeals that would jeopardize worker rights acquired and/or 

1 We assume that the term “supervisory employment provisions” refers specifically to:
• Saskatchewan Employment Act (SEA), SS 2013, c S-15.1, https://canlii.ca/t/54b50, clause 6-1(1)(o) (“supervisory 

employee” defined);
• SEA subsection 6-11(3) (Labour Relations Board “shall not include in a bargaining unit any supervisory 

employees”);
• SEA clause 6-11 (4)(i) (exception where “the employer and the union make an irrevocable election to allow the 

supervisory employees to be in the bargaining unit”);
• SEA clause 6-11(4)(ii) (exception for units “comprised of supervisory employees”);
• SEA subsection 6-11(5) (rights of supervisory employees);
• SEA clause 6-104(2)(i) (Board power to determine who is a supervisory employee); 
• SEA section 6-105 (Board power to make a provisional determination that an employee is supervisory); and
• The Labour Relations (Supervisory Employees) Regulations RRS c S-15.1 Reg 4, https://canlii.ca/t/52tsf 

2 See e.g. Mounted Police Association of Ontario v. Canada (Attorney General), 2015 SCC 1 (CanLII), [2015] 1 SCR 3, 
https://canlii.ca/t/gfxx8

https://canlii.ca/t/54b50
https://canlii.ca/t/52tsf
https://canlii.ca/t/gfxx8
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recognized by means of irrevocable elections. Hundreds of employees who would potentially fall under 
the SEA’s definition of supervisory employee are included in current SEIU-West health sector bargaining 
units. For the sake of labour peace, workers’ fundamental rights, and the continued functioning of the 
health provider job evaluation system, there must be enforceable guarantees that this relationship can 
continue even as health sector labour relations become more consolidated. This is especially imperative 
in light of the SLRB’s questionable recent decision in University of Saskatchewan v Administrative and 
Supervisory Personnel Association3 (ASPA, 2021), which allows employers to use the supervisory 
employee provisions to rip members from their existing bargaining unit. 

In SEIU-West’s experience, the biggest impact of the supervisory employee provisions of the SEA, and 
how SLRB and staff have chosen to interpret and apply them, has been on the rights of unorganized 
workers seeking to form a bargaining unit. Our brief will explore these issues in detail, but in particular:

 The provisions create delays and onerous administrative burdens for all parties, but these delays 
and burdens disproportionately harm the fundamental rights and interests of workers. 

 They have become a blunt instrument in the hands of the SLRB, wielded in capricious and 
agenda-driven ways that serve to delay or frustrate the organizing process. 

 They offer an “escape”—the irrevocable election—that is not readily accessible to workers in 
new bargaining units. 

 They reinforce the multiple preexisting advantages of employers seeking to resist an 
organization drive, most notably informational advantages. 

 They enable employers to engage with impunity in misleading communications during 
organizing drives 

 They are ill-suited to the realities of the new, post-COVID economy. 

In summary, SEIU-West recommends as follows:

1. All references to supervisory employees should be eliminated from Part VI of the 
Saskatchewan Employment Act (SEA) and its associated regulations. This includes:

a. repeal of clause 6-1(1)(o) (“supervisory employee” defined);
b. repeal of subsections 6-11(3) through (5);
c. repeal of clause 6-104(2)(i) and section 6-105 (Board powers to determine who is a 

supervisory employee); and
d. repeal of The Labour Relations (Supervisory Employees) Regulations.4

2. SEA subclause 6-104(2)(g)(ii) (Board power to amend Board orders if Board deems it 
“necessary”) should be amended to clearly state that any subsisting irrevocable elections 
made as per the former clause 6-11(4)(a) remain in effect and must be deferred to in any SLRB 
decision. 

3. The SEA should be amended to grant workers in the process of organizing the right to engage 
in job action, including the withdrawal of labour, without certification. This would overcome 
several weaknesses in the legislation that have enabled unfair labour practices and would 
allow workers to enforce their assertion that supervisory positions ought to be included in 
their prospective bargaining unit. This would enable workers to decide for themselves where 
they belong by equipping them with the tools to make these demands.

3 2021 CanLII 12946 (SK LRB), https://canlii.ca/t/jddhz
4 RRS c S-15.1 Reg 4, https://canlii.ca/t/52tsf

https://canlii.ca/t/jddhz
https://canlii.ca/t/52tsf
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II. THE NEGATIVE IMPACT OF THE SUPERVISORY EMPLOYEE 
PROVISIONS ON UNORGANIZED WORKERS’ ABILITY TO EXERCISE 
THEIR RIGHT TO ORGANIZE

Canadian labour legislation in all jurisdictions, including Saskatchewan under the former Trade Union 
Act,5 makes a distinction between employees (whose rights to organize and bargain collectively the 
legislation is meant to enshrine and facilitate) and managers (who are exclusively agents or 
representatives of the employer). The SEA’s supervisory employee provisions create a third category not 
found in other provinces’ labour legislation; a middle ground that is not clear or defined. This departure 
might be justified if it were an improvement, i.e. if it enhanced the fundamental rights of workers, or at 
least brought greater clarity to labour relations. Minister Morgan explicitly promised the latter when 
introducing the SEA in the legislature in 2012.6 However, the supervisory employee provisions have not 
been an improvement. They have sown confusion and conflict, to the particular disadvantage of workers 
and the unions that represent them. As then-LRB Vice-Chair Mitchell ruefully declared in Amenity Health 
Care,7 the provisions are “curiously drafted”, and force the LRB to engage in an “inquiry [that] appears 
illogical on its face”.

Much of the recent controversy centres on whether the provisions apply only to new bargaining 
units/certification orders or to existing ones as well. In Saskatoon Public Library (2017)8a unanimous LRB 
panel including the Chair held that only new units were affected. Labour relations stakeholders in 
Saskatchewan acted in reliance on this ruling for nearly 5 years, until the LRB in ASPA (2021) explicitly 
overruled it. To justify this new interpretation the LRB engaged in highly selective, agenda-driven use of 
quotations from ambiguous exchanges in Hansard to “find” that the legislature intended the provisions 
to apply to both existing and new certifications. Among the many flaws in this reasoning: it mixes quotes 
from both before and after a stakeholder consultation process in the first quarter of 2013—a process 
which resulted in changes to the draft provisions.9 The ASPA decision is currently under judicial review, 
including a Charter challenge.

Even if a judicial decision or legislative amendment were to resolve this controversy in favour of the 
application of subsection 6-11(3) to the new units only, SEIU-West’s extensive recent experience with 
efforts to organize and obtain timely certification orders for new units (previously unorganized workers 
exercising their freedom of association for perhaps the first time) show these provisions to be unjust 
and unworkable.

It is impossible to draft a definition that is general enough to apply to the tremendous diversity of 
workplaces to which the SEA applies, yet specific enough to give workers, unions, and employers clear, 
common direction. There are endless arguments to be made about supervisory duties including their 
frequency, weight, target, level of sophistication, distance from management positions and an almost 
unlimited number of variables. There will likely never be labour relations peace, in organizing and 
beyond, while these provisions exist in any capacity. 

5 RSS 1978, c T-17, https://canlii.ca/t/52803 
6 Saskatchewan Hansard, Dec. 5, 2012. 
http://docs.legassembly.sk.ca/legdocs/Legislative%20Assembly/Hansard/27L2S/121205Debates.pdf#page=15 
7 Workers United Canada Council v. Amenity Health Care LP, 2018 CanLII 8572 (SK LRB), https://canlii.ca/t/hqpbq
8 Saskatoon Public Library Board v Canadian Union of Public Employees, Local No. 2669, 2017 CanLII 6026 (SK LRB), 
https://canlii.ca/t/gxfsr
9 See e.g. Saskatchewan Hansard, May 10, 2013. 
http://docs.legassembly.sk.ca/legdocs/Legislative%20Committees/HUS/Debates/130510Debates-HUS.pdf#page=3 

https://canlii.ca/t/52803
http://docs.legassembly.sk.ca/legdocs/Legislative%20Assembly/Hansard/27L2S/121205Debates.pdf#page=15
https://canlii.ca/t/hqpbq
https://canlii.ca/t/gxfsr
http://docs.legassembly.sk.ca/legdocs/Legislative%20Committees/HUS/Debates/130510Debates-HUS.pdf#page=3
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When workers choose to organize, they are choosing to associate freely with their coworkers in a union. 
The workers themselves exercise this right, not the employer nor the union. The union is simply their 
agent, and the employer is involved only to the extent that the exercise of this right affects the labour 
relations of their business. This has been the logic utilized by the SLRB in conducting secret ballot 
certification votes and in determining cases involving allegations of interference in the exercise of these 
rights. To continue the charade that the Union and the Employer get to have a relationship predating 
certification, to either agree or disagree on this decision, only serves to confine the act of association 
and limit the ‘freedom’ in free association, as being subject to agreements made between Employer and 
Union. 

SEIU-West submits that labour legislation and SLRB decisions interpreting it should enshrine and 
facilitate workers’ fundamental rights to freely associate. Any limits on those rights must be minimal and 
justifiable. The managerial and confidential secretary exclusions that are already a part of labour 
jurisprudence in Saskatchewan and elsewhere do exactly this. Only those employees in a limited number 
of designated classifications that clearly act as a representatives for the employer in labour relations 
have their free association rights limited. The supervisory exclusions, under any iteration, act to dilute 
and unduly limit free association and the right to meaningful collective bargaining. According to labour 
scholar Eric Tucker, while the exclusion of managers and confidential secretaries from bargaining units is 
the norm in Canadian labour law, the SEA’s exclusion and “special treatment of an additional layer of 
supervisory employees”, is unique to Saskatchewan—and uniquely harmful to workers’ fundamental 
rights.

The exclusion of these supervisory employees from all-employee bargaining units will not only 
further fragment an already highly fragmented bargaining model, but in many cases will 
effectively prevent them participating in the collective bargaining regime at all. This is because in 
all but the largest workplaces, the number of supervisory workers is likely to be too small to 
support viable a viable bargaining unit. Moreover, the statutory exclusion of supervisory 
employees from larger bargaining units overrides the preference of supervisory and non-
supervisory workers to bargain together, where such a preference exists.10

Where the parties cannot reach agreement on which employees are supervisory and what the rights of 
those employees are, the matter is again removed from workers and left to the jurisdiction of the SLRB 
and its staff, who have thus far have failed to consistently implement the language in the SEA. The result 
has been a mash of interpretations that unions, organizing workers, and Employers are left to contend 
with and further contest. 

Legal-interpretative uncertainty about the parameters of a relationship reinforces and intensifies pre-
existing informational and other power imbalances between the parties. Here, whether in the context of 
an organizing or organized workplace, introducing the category of “supervisory employee” muddies the 
employee-manager distinction, creates unnecessary and confusing hierarchy, and serves to 
disenfranchise a normally smaller group of employees from exercising their right to freedom of 
association. 

10 Tucker EM. Shall Wagnerism have no dominion? Osgoode Legal Studies Research Paper No. 30. Vol. 10, Issue 8 (2014). 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2433551 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2433551
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III. AN ONEROUS AND UNNECESSARY THREE-STEP PROCESS

In response to the uncertainty created by the SEA’s supervisory employee provisions, SEIU-West 
organizers have been routinely applying for three separate certification orders when organizing a 
previously unorganized workplace:

1. An all-employee unit;
2. A unit of all employees except supervisory employees; and
3. A supervisory employees unit, based on their best guess/informed speculation about the 

structure and operations of the workplace.

They have done this to be prepared for the alternatives: the LRB could order a single vote on #1, or 
direct that separate votes be held on #2 and #3. However, in SEIU-West’s experience, the SLRB has only 
ever ordered a single vote, with select ballots being double-enveloped. We have never received multiple 
certification orders for one unit. We therefore question the value of maintaining this provision. Simply 
put, this process creates uncertainty for workers seeking a union and places an onerous administrative 
burden on all parties including the union/workers, the employer, and the SLRB, yet accomplishes little 
unless undue delay is the ultimate goal. Delay in the certification process benefits the employer who 
wishes to resist union organization; it certainly does not benefit the workers attempting to organize.

 

IV. SLRB MEDDLING

As the following examples show, the supervisory employee provisions, and the uncertainty they have 
generated, appear to have emboldened SLRB staff to engage in unprecedented and meddlesome 
activities prior scrutiny of certification applications. In our experience these intrusions have tended to 
favour the employer, seriously undermining the SLRB’s credibility as a neutral administrative body. In 
some cases, however, the SLRB has seen fit to tamper with a resolve endorsed by both workers and the 
employer, thus adding to employers’ administrative burden. 

Example 1: Workers at a small employer were interested in joining SEIU-West. We filed an 
application for certification, and a vote was held. The employer later informed SEIU-West that 
SLRB staff had advised the employer that particular named positions had to be designated as 
supervisory. When the union objected to the named positions being supervisory employees, the 
employer withdrew the designation.

Example 2: SEIU-West applied to certify a small workplace that has no supervisory employees. 
The application described the bargaining unit as all employees, excluding directors. The 
employer filed no objections, and a majority of the members of the proposed unit voted in 
favour. However, the SLRB refused to grant the certification order unless it was amended to 
explicitly exclude “supervisors”. 

Example 3: the employer, a small municipality, reached out to the SLRB for clarification about 
the supervisory provisions. The employer’s takeaway from the conversation was that they were 
required to designate supervisors. This resulted in unnecessary delays in the certification process 
and the additional protections certification grants to workers.

This is clear evidence of a SLRB wanting and needing direction on the proper application of the 
supervisory employees provisions of the SEA—direction that those “curiously drafted” provisions cannot 
provide.
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V. THE INACCESIBLE IRREVOCABLE ELECTION 

Subsection 6-11(4) provides that a union and employer may “make an irrevocable election” to allow 
supervisory employees to be included in the bargaining unit. However, there is no clear mechanism or 
process for this to occur, and no clear supervision or enforcement mechanism to incentivize or compel 
the employer to engage in good faith negotiation of an irrevocable election. 

Since this provision first took effect, SEIU-West has managed to negotiate irrevocable election 
agreements with many of its employers. However, these successful negotiations occurred in the context 
of pre-existing bargaining units with well-established bargaining relationships. In the context of a 
campaign to certify a previously unorganized unit, no such relationship exists. In our experience with 
trying to improvise a process to negotiate an irrevocable election in these contexts, the employer’s only 
incentives to come to the table are that the agreement would remove inconvenience or potentially 
affect the outcome of the certification vote. SEIU-West has never experienced an employer facing a new 
certification application agree to sign an irrevocable election on the basis of appropriateness or as a 
result of bargaining. 

If the supervisory employee provisions are to remain in the SEA, the only way they could be made 
constitutionally salvageable would be to make the irrevocable election more accessible. This would 
include amending the SEA to grant workers in the process of organizing the right to engage in job action, 
including the withdrawal of labour, without certification. This would overcome several weaknesses in 
the legislation that have created unfair labour practices and would allow workers to enforce their 
assertion that supervisory positions ought to be included in their prospective bargaining unit in the form 
of an irrevocable election. This would enable workers to decide for themselves where they belong by 
equipping them with the tools to make these demands. The SLRB might also be clearly mandated to 
deem that an unfair employer has agreed to an irrevocable election. 

VI. INFORMATIONAL BURDEN ON PRECARIOUS EMPLOYEES

The supervisory worker provisions of the SEA place an onerous informational burden on unorganized 
workers seeking to exercise their fundamental constitutional right to organize. 

Unorganized workers already disproportionately experience a range of social and economic 
disadvantages, including precarious, casualized employment. The supervisory provisions compound that 
disadvantage: when such workers seek to obtain certification of their workplace, they are expected to 
have or obtain detailed knowledge about the job descriptions and day-to-duties of their coworkers, 
managers, and “supervisors”. In the context of a mature, established bargaining relationship, union 
representatives accumulate a large amount of such information from both employees and employer. In 
the context of an organizing drive, they must rely largely on what employees can provide them with. Too 
often, the SLRB has deferred to employers’ claims that a particular position is supervisory.

Example: Workers at a long-term care facility reached out to SEIU-West to form a union. The 
workers identified that there was a Kitchen Manager who, to their limited knowledge and 
understanding, had an office and some authority to hire, schedule, evaluate and discipline 
employees. However, the workers had little information about how often these duties were 
performed, who the Kitchen Manager reported to, when they reported, and on what topics. 
SEIU-West organizers reached out to the Kitchen Manager to attempt to obtain some of this 
information, but the Kitchen Manager refused to answer the organizers’ questions because she 
considered herself to be a member of the management team. As a result, SEIU-West made the 
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eminently reasonable decision to exclude the Kitchen Manager position from the proposed 
bargaining unit in the certification application. Management disputed this, signed an irrevocable 
election and argued the Kitchen Manager was supervisory. The SLRB ruled in favour of this 
interpretation despite there being no actual evidence the workers could use to determine this. 
Not only was this a position perceived as management by workers in the bargaining unit, but 
following the certification process, the Kitchen Manager at the time ran and was successful for a 
union unit leadership position. 

VII. INCENTIVIZING BAD-FAITH EMPLOYER BEHAVIOUR

Ambiguity about the meaning of “supervisory employee” makes workers in the midst of an organizing 
campaign uncertain of whether and how they are entitled to participate in the campaign. Non-
supervisors become suspicious of potential supervisors, and potential supervisors start becoming 
hesitant to communicate with non-supervisor organizers in the workplace. This uncertainty favours the 
employer in multiple ways during the campaign. For example, as the following case shows, it enables 
and incentivizes employers to engage in misleading, bad-faith communication with employees. 

Example: the employer at a facility that SEIU-West was attempting to organize issued 
communications telling staff to report union organizing activity to their managers or supervisors. 
This had the effect of making supervisors believe that they had no right to participate in this or 
any organizing campaign; indeed, it made them believe they had a duty to counter any 
organizing activity. Workers began seeing and treating these supervisors as managers, despite 
the lack of any prior formal or de facto foundation for this perspective or treatment. 

Presently, there is no vehicle for the workers or the union to either rectify or prevent situations like this, 
not least because the SEA substantially broadened the scope of permissible employer communication 
during a certification drive. 

Example: a care home enterprise which SEIU-West was seeking to organize had a position called 
House Manager. During the organizing campaign the employer told workers in House Manager 
positions that they were excluded from the proposed bargaining unit. This left these workers 
reluctant to speak with organizers, and as a result SEIU-West chose to exclude them from the 
proposed bargaining unit. After the certification order was granted, it became clear that the 
actual duties of House Managers do not include supervisory duties that rise to the thresholds 
listed in clause 6-1(1)(o) of the SEA. Nevertheless, the employer refuses to sign an irrevocable 
election or acknowledge that these workers should be in-scope. The union’s options for reversing 
this patently unjust situation are few, costly, and highly uncertain.

What we need is clear judicial, legislative, regulatory direction in re: who is an employee with the right 
to participate in an organizing campaign and who is an actual representative of the employer therefore 
outside the scope of the proposed bargaining unit. Presently, these lines are muddied by the presence 
of the supervisory provisions.

Example: the employer in a workplace that SEIU-West recently successfully organized has sought 
judicial review of the certification order, claiming that the vast majority of its staff are cross-
trained as supervisors that supervise each other and volunteers. As a result, the workers in this 
unit sit in limbo with no first contract. Their bargaining power has been reduced significantly, 
and a potentially irreparable decline of support for the union has been set in motion.
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The Supreme Court’s decision in Saskatchewan Federation of Labour11 on Charter ss. 2(d) and the right 
to strike emphatically asserted that a fundamental purpose of labour legislation, and a positive 
obligation of the governments that draft and administer that regulation, is to mitigate the historic, 
structural power imbalance between employers and workers. This imbalance is especially acute in the 
case of unorganized workers. Deeming supervisors to be ineligible for inclusion in larger bargaining units 
(unless the workers access an escape provision which, as noted above, is largely inaccessible) unduly 
restricts their right to free association and risks creating potentially false hierarchies in the workplace. 
These restrictions can only act to exclude workers from associating with peers of their choosing. 

VIII. ILL-SUITED TO THE CHALLENGES OF THE NEW ECONOMY

In Saskatchewan and around the world, the nature of work is undergoing massive, technology-driven 
change. The COVID-19 pandemic has accelerated much of this change, and has set in motion further 
changes. Workers are less and less likely to work from or congregate in common physical locations, and 
the work itself is becoming automated, fragmented, and virtualized. SEIU-West has Futures Committees 
at the local/provincial, national, and international levels mandated to observe and offer responses to 
these trends. We note that while it has become much more difficult to form a union in the new 
economy, new economy workers like drivers for app-based meal-delivery and ride-sharing services 
continue to seek to organize. In the new economy, workers’ need to be able to meaningfully access their 
right to associate is more urgent than ever. 

It makes little sense, and is actively harmful to working people, to place legal restrictions on the 
composition of bargaining units that are grounded in increasingly outmoded models of workplace 
organization. 

Is it appropriate to think that the role supervisors play in the traditional workplace will remain static 
even as the workplace evolves around them? SEIU-West argues that drafting legislation to exclude 
supervisors around specific activities and thresholds will not withstand the coming changes to labour 
relations and technologies related to work, and will result in continuous legal challenges and arguments. 

If the fundamental right to free association in forming a union is to remain accessible and meaningful in 
the modern economy, governments must ensure that labour legislation is flexible and inclusive. The 
supervisory employee exclusions in the SEA do not meet this challenge, and must be repealed. 

11 Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4 (CanLII), [2015] 1 SCR 245, https://canlii.ca/t/gg40r

https://canlii.ca/t/gg40r

