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I. INTRODUCTION 

Amici Stand With Montanans: Corporations Aren’t People – Ban 

Corporate Campaign Spending (“Stand With Montanans”) is the principal ballot 

committee in support of Initiative 166 (I-166).  Stand with Montanans files this 

Brief in opposition to Montanans Opposed to I-166, et al.’s (hereafter  

“Petitioners”) Amended Petition for Review of Attorney General’s 

Determination of Legal Sufficiency and Ballot Issue Statements. 

Amici represents the interest of Montanans who engage in acts of direct 

democracy by writing, qualifying and seeking passage of initiatives, such as  

I-166.  

II. BACKGROUND  

Amici adopts by reference and states its agreement with the description of 

I-166 set out under the “BACKGROUND” heading in the Attorney General’s 

Response to the Petition for Review.  Amici further accepts as accurate the copy 

of I-166 (petition and complete language) attached as Exhibit 1 to the Petition 

for Review.  Amici further accepts as accurate a copy of a March 23, 1994, 

Attorney General letter attached as Exhibit 2 to the Petition for Review.   

Amici further accepts as accurate the copy of the public comment letter 

dated April 10, 2012 and the “legal sufficiency” letter to the Montana Secretary 

of State dated April 19, 2012, attached as Exhibits A and B, respectively, to the 
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Attorney General’s Responsive Brief.  Amici attaches as Exhibit C to this brief 

a copy of the July 11, 2012 letter from the Secretary of State to the Governor 

certifying I-166 for the November 2012 ballot.  The website for the Montana 

Secretary of State, as of August 3, 2012, reports 32,112 valid I-166 signatures 

(of 24,337 needed) and qualification in 61 legislative districts (of 34 needed).  

(http://sos.mt.gov/elections/2012/ballot issues/) 

The Petition for Review seeks to remove I-166 from the November 2012 

ballot and from a vote by Montana citizens.  Amici opposes the Petition for 

Review and responds to Petitioners’ arguments in the same sequence as made 

by Petitioners in the Amended Petition. 

III. ARGUMENT 

Amici regards Montana’s Constitution as affording the people of 

Montana a right to direct democracy, through the initiative process, that is 

subject only to certain narrowly defined restrictions.  Amici argues, in this Brief, 

that Petitioners’ challenge in this matter is improper and must be rejected as it 

seeks to expand a narrow, permitted pre-election challenge to the process of 

submission of I-166 for signature by Montana voters into a broad, improper pre-

election challenge to the substance of the language of I-166. 
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A. There Is Only A Limited Pre-Election Review 

Petitioners filed their Petition pursuant to § 3-2-202 (3) (a), MCA, which 

provides the Supreme Court with “original jurisdiction to review the 

petitioner’s ballot statements for initiated measures,  . . . and the attorney 

general’s legal sufficiency determination in an action brought pursuant to 13-

27-316.”  This Court clarified in Montana Consumer Finance Association v. 

State of Montana, 2010 MT 185, ¶ 9, 357 Mont. 237, ¶ 9, 238 P.3d 765, ¶ 9 

(hereafter MCFA), that original jurisdiction lies under § 13-27-316, MCA.   

Regardless of the source of original jurisdiction, the case comes before 

this Court with little or no record and under an extremely tight timeframe.  

Section 13-27-316, MCA states, in relevant part:   

(2)  If the opponents of a ballot issue believe that the petitioner 

ballot statements approved by the attorney general do not satisfy 

the requirements of 13-27-312 or believe that the attorney general 

was incorrect in determining that the petition was legally 

sufficient, they may, within 10 days of the date of certification to 

the governor that the completed petition has been officially filed, 

file an original proceeding in the supreme court challenging the 

adequacy of the statement or the attorney general's determination 

and requesting the court to alter the statement or overrule the 

attorney general's determination concerning the legal sufficiency of 

the petition. The attorney general shall respond to a complaint 

within 5 days. 
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That highly abbreviated review period
1
 is justified because of the limited 

scope of the review, as defined in § 13-27-312 (7), MCA: 

(7)  The attorney general shall review the proposed ballot issue for 

legal sufficiency. As used in this part, ‘legal sufficiency’ means 

that the petition complies with statutory and constitutional 

requirements governing submission of the proposed issue to the 

electors. Review of the petition for legal sufficiency does not 

include consideration of the substantive legality of the issue if 

approved by the voters. The attorney general shall also determine 

if the proposed issue conflicts with one or more issues that may 

appear on the ballot at the same election.  

 

This statutory framework provides that response by this Court to this Petition is 

limited to review of: 1) the language of the I-166 ballot statements; and, 2) the 

statutory and constitutional requirements included in the Attorney General’s 

legal sufficiency review.   

This limited scope of review is consistent with long standing Montana 

law: "[j]udicial intervention in referenda or initiatives prior to an election is not 

encouraged." Cobb v. State, 278 Mont. 307, 310, 924 P.2d 268, 269 (1996).  

Further, “initiative and referendum provisions of the Constitution should be 

broadly construed to maintain maximum power in the people.”  Nicholson v. 

Cooney, 265 Mont. 406, 411, 877 P.2d 486, 488 (1994); Choteau County v. 

Grossman, 172 Mont. 373, 378, 563 P.2d 1125, 1128 (1977). 

                                                 
1
  In this case, sua sponte, the Court granted the State 14 days to respond with 

Amici later granted the same response period. 
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B. The Legal Sufficiency Determination Is Limited 

 

The Attorney General’s determination of legal sufficiency is limited to 

determination of compliance with statutory and constitutional requirements 

governing submission of I-166, as provided by § 13-27-312 (7), MCA.  

“Submission”, at the time of preparation of the Attorney General’s legal 

sufficiency determination, meant those statutory and constitutional 

requirements governing submission of I-166 for signature by voters, since the 

Attorney General’s legal sufficiency letter was written before signature 

gathering started.  Indeed, the legal sufficiency letter was necessary as the final 

legal authority allowing the Secretary of State to prepare the “sample” I-166 

petition that was copied and used to gather signatures from Montana voters. See 

§ 13-27-202 (5) (b), MCA.   

The sole constitutional submission requirement to be considered at the 

point of submission of I-166 for signatures by voters is the relevant underlined 

portion of Article III, Section 4 (2), Montana Constitution: 

 (2)  Initiative petitions must contain the full text of the 

proposed measure, shall be signed by at least five percent of 

the qualified voters in each of at least one-third of the 

legislative representative districts and the total number of 

signers must be at least five percent of the total qualified voters 

of the state.   Petitions shall be filed with the secretary of state 

at least three months prior to the election at which the measure 

will be vote on. (emphasis added) 
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The Attorney General reviewed I-166 for final text and passed it for legal 

sufficiency constitutional review.  Ex. B, Attorney General Response Brief.   

The I-166 final text was submitted to the Attorney General since § 13-27-202 

(4), MCA required that, after Legislative Services review, the I-166 sponsor 

submit “the final text of the proposed [ballot] issue…” to the Secretary of State.  

The Secretary of State then reviewed the final I-166 text for conformance with 

Legislative Services comments and forwarded the final text to the Attorney 

General for his review, leading to the legal sufficiency determination letter.  Id. 

In addition to determining that I-166 met the requirements of Article III, 

Section 4, the Attorney General determined that I-166 completed the statutory 

review process (§ 13-27-202, MCA) and did not conflict with any other 

measure on the ballot (§ 13-27-312 (7), MCA).  Finally, the Attorney General 

rewrote the statements of purpose and implication (§ 13-27-312 (4), MCA).  Ex. 

B, Attorney General’s Response Brief.  These issues, comprising the statutory 

and constitutional requirements governing submission of I-166, are the only 

issues that Petitioners can challenge in this proceeding.  § 13-27-312 (7), MCA, 

MCFA. 

This narrow scope to the Attorney General’s legal sufficiency review 

draws support from three sources.  First, by law, the substantive legality of  

I-166 is outside of the Attorney General’s legal sufficiency review as it “does 
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not encompass ‘consideration of the substantive legality of the issue if approved 

by the voters.”’  MCFA, ¶ 9 (incorporating § 13-27-312 (7), MCA). 

Second, the course of this litigation (original jurisdiction with Supreme 

Court) and the tight time frame initiated by the Petition for Review dictate a 

narrow scope of review.  The narrow review is designed to allow a speedy 

remedy that, if necessary, includes a timely rewriting of the ballot statements  

(§ 13-27-316 (3) (c) (ii), MCA) so that the initiative can proceed to a vote.  

MCFA. 

Third, the legal challenge brought by Petitioners can be narrow because it 

is not the only pre-election challenge allowed to a ballot issue such as I-166.  

There are two other types of allowed pre-election challenges, including another 

type of sufficiency challenge.    

Petitioners’ challenge seeks review of the sufficiency of I-166 through 

the point at which I-166 was submitted for signature gathering.  “Submission” 

of I-166, however, continued and was not completed until enough Montana 

voters signed the I-166 petition and those signatures were submitted to 

authorities (see § 13-27-301, MCA) and the signatures verified such that I-166 

became a ballot issue submitted for a vote by the people, as defined by § 13-1-

101 (17) (b), MCA.  The end of “submission” is marked by the July 11, 2012, 

letter attached as Exhibit C to this amicus brief. 
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A second type of pre-election challenge, not lodged against I-166, can be 

made under § 13-27-317, MCA.  This statute allows challenge to the 

submission of signatures of Montana voters who signed the I-166 petition.  This 

second challenge is also allowed pre-election because “the sufficiency of the 

initiative petition shall not be questioned after the election is held,” Article III, 

Section 4 (3), Montana Constitution.  In 2010 the I-164 opponents involved in 

MCFA simultaneously filed this second type of pre-election challenge in district 

court in Lake County challenging the validity of signatures gathered by I-164 

petitioners.  Coutts, et al. v. McCulloch, et al., No. DV-1-295, 20
th

 Judicial 

District, Lake County.  This challenge resulted in a two-day pre-election bench 

trial at district court whereat I-164 opponents, I-164 proponents, the Attorney 

General and the Secretary of State presented evidence on the manner in which 

I-164 signatures were gathered, notarized, submitted and counted.  After 

submission of evidence the district court rejected the complaint and issued a 

pre-election Order in favor of the validity of I-164 signatures.  Id.  I-164 

remained on the ballot and was passed into law by a vote of the people in 

November of 2010. 

A third type of pre-election challenge can be made to the facial 

constitutionality of an initiative, but those challenges will be granted only when 

the language of the initiative is "unquestionably and palpably unconstitutional 
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on its face," State ex rel. Steen v. Murray, 144 Mont. 61, 69, 394 P.2d 761, 765 

(1964).  This third type of challenge has not been lodged against I-166.  This 

third type of challenge, unlike the first two, is aimed at the substantive legality 

of the ballot issue rather than the process by which the initiative is submitted for 

signatures or for vote. 

C. Petitioners’ “Resolution” Argument is Premature and Baseless 

Petitioners argue that the Attorney General’s legal sufficiency statement 

is deficient because it did not reject I-166 on the basis that the initiative was an 

unlawful “resolution.”  Petitioners’ “resolution” challenge is a constitutional 

challenge to I-166 based on Petitioners’ interpretation of the Article III, Section 

4 language of Montana’s Constitution.  As such this challenge is misplaced and 

baseless since the Attorney General’s legal sufficiency analysis and any 

challenge to it “does not encompass ‘consideration of the substantive legality of 

the issue if approved by the voters.”’  MCFA, ¶ 9 (incorporating § 13-27-312 

(7), MCA). 

Further, Petitioners’ “resolution” arguments cannot be part of any time 

limited review process because they are not recitations of uncontested fact.  

Indeed, I-166 expresses as policy, not as a resolution: “[i]t is policy of the state 

of Montana that….”  Section 3, I-166.  As a statement of policy drawing 

legitimacy from the people and addressing an area of public concern, I-166 



 

10 

finds company in Montana Code:  “[t]he holding of public office or 

employment is a public trust, created by the confidence that the electorate 

reposes…”  § 2-2-103, MCA, emphasis added; “[t]he legislature finds and 

declares …that legislative guidelines should be established to secure to the 

people of Montana….”  

§ 2-3-101, MCA, emphasis added; [t]he legislature finds and declares that 

public boards…exist to aid in the conduct of the people’s business.”  § 2-3-201, 

MCA, emphasis added. 

Further, the policy language of I-166 finds support in the similar policy 

language of past initiatives.  A 1912 initiative (unnumbered) first established 

policy to “instruct” the direct election of United States Senators from Montana, 

a form of election that Montanans take for granted now.  The language of the 

1912 initiative read as follows: 

A BILL 

 

To propose by initiative a law to instruct the members of the 

legislative assembly to vote and elect the candidates selected by 

the people for United States senator from Montana. 

BE IT ENACTED BY THE PEOPLE OF THE STATE OF 

MONTANA 

 

 Section I.  That we, the people of the State of Montana, 

hereby instruct our representatives and senators in our legislative 

assembly, as such officers, to vote for and elect the candidates for 

United States Senator from this state who receive the highest 

number of votes at our general elections. 
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Public Laws of the State of Montana, 1915. 

Initiative 80 (I-80) was passed in 1978 (now codified at § 75-20-1201, et 

seq., MCA) and established policy regarding nuclear power plants.  I-80 set 

policy “reserving” to the people of Montana the “exclusive right to determine 

whether major nuclear facilities are built and operated in this state.” 

Initiative 91 (I-91), passed in 1982, established policy declaring 

opposition to MX missile deployment in Montana.  I-91 read as follows:  

“Declaration of policy.  It is hereby declared that the people of 

Montana are opposed to (1) the placement of MX missiles in 

Montana; and, (2) any further testing, development or deployment 

of nuclear weapons by any nation.  The Secretary of State of the 

State of Montana is herby directed to immediately convey a copy 

of this initiative to the Congress and the President of the United 

States of America.” 

 

(http://ia700302.us.archive.org/1/items/voterinformation1982montrich/voterinf

ormation1982montrich.pdf) 

There is a factual difference that can be seen between I-166 (as well as I-

80 and I-91) and the 1984 initiative, CI-23, rejected by this Court in a pre-

election facial constitutionality challenge.  See State ex rel. Harper v. 

Waltermire, 213 Mont. 425, 429, 691 P.2d 826, 829 (1984).  Unlike CI-23, the 

language of I-166 does not compel or threaten Montana’s representative branch 

of government.  CI-123 is described “…as an initiative that was unlawful” 

because it interfered with the “independent legislative power vested in the 



 

12 

legislature” by compelling the legislature “to reach a specific result under threat 

of confinement and no pay.”  Reichert v. State of Montana, 2012 MT 111, ¶ 94, 

365 Mont. 92, ¶ 94, 278 P.3d 455, ¶ 94 (Baker, concurrence/dissent). 

Amici recognizes that the 1984 Mazurek letter accompanying Petitioners’ 

filing gave a broad reading to the scope of the Attorney General’s legal 

sufficiency review, doing so based on the language of State ex rel. Harper, 213 

Mont. 425, 691 P.2d 826 (1984).  Amici respectfully submits that Mazurek’s 

letter does not apply to I-166 as Harper did not address the issue of a stand-

alone resolution “of the people.”  Instead, Harper specifies that direct 

democracy power does not include the “...power of legislative resolution.”  

State ex rel. Harper, 213 Mont. 425, 429, 691 P.2d 826, 829.  Emphasis added.    

The Harper case says nothing about whether there exists the independent 

and non-interfering power “of the people” to set policy in a manner that does 

not compel or interfere with the independence of representative democracy.  In 

fact, this is just what I-80 and I-91 did in 1978 and 1982, respectively.   

Determination of whether I-166 “policy” is really a “resolution” requires 

examination of facts and a due process opportunity for deliberate legal 

argument.  Assuming arguendo that I-166 is found to be a resolution there is 

nothing in Article III, Section 4 of the Montana Constitution that takes 

appropriate resolution power away from the people: “The people may enact 
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laws by initiative on all matters except…”.  Likewise, the grant of authority to 

Representative Government at Article V, Section 1 does not include the power 

to pass legislative resolutions and yet the Legislature does so.  If the 

Representative body of government has the implied power to pass law in the 

form of a resolution, then the People, through direct government, also have that 

implied power.  Indeed, this Court may have already made that distinction by 

specifying only that the people lacked the  “...power of legislative resolution.”  

State ex rel. Harper, 213 Mont. 425, 429, 691 P.2d 826, 829.  Emphasis added.  

By its very distinction this language may have already intended to reserve to the 

people the obvious power to set policy or pass a resolution “of the people,” so 

long as that exercise of power did not interfere with legislative power. 

D. Petitioners’ “Require” Argument is Premature and Baseless 

Petitioners argue that the Attorney General’s legal sufficiency statement 

was deficient because it did not reject I-166 on the basis that the initiative 

unlawfully requires legislative action.  This challenge is a constitutional 

challenge based on separation of powers and it is misplaced and baseless since 

the Attorney General’s legal sufficiency analysis and any challenge to it “does 

not encompass ‘consideration of the substantive legality of the issue if approved 

by the voters.”’  MCFA, ¶ 9 (incorporating § 13-27-312 (7), MCA). 
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Amici further disputes the factual basis of this contention.  For the 

purpose of establishing that a factual dispute exists over the interpretation of the 

meaning of “charged” Amici attaches to this Brief as Exhibit D the affidavit of 

Jonathan Motl, the drafter of I-166.  The affidavit establishes that the word 

“charged” was chosen, with Legislative Services’ consent, as a word that 

strongly encouraged, but did not require, action.     

E. Petitioners’ Amendment Challenge is Premature and Baseless  

Petitioners argue that the Attorney General’s legal sufficiency statement 

was deficient because it did not reject I-166 on the basis that the initiative is an 

unlawful amendment to the US Constitution.  This challenge is a constitutional 

challenge to the language of I-166 and it is misplaced and baseless since the 

Attorney General’s legal sufficiency analysis and any challenge to it “does not 

encompass ‘consideration of the substantive legality of the issue if approved by 

the voters.”’  MCFA, ¶ 9 (incorporating § 13-27-312 (7), MCA). 

Amici further disputes the factual basis of the “amendment” contention.  

For the purpose of establishing that a factual dispute exists over the 

interpretation of the meaning of “charged” Amici attaches to this Brief as 

Exhibit D the affidavit of Jonathan Motl, the drafter of I-166.  The affidavit 

establishes that the word “charged” was chosen, with Legislative Services’ 
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consent, as a word that strongly encouraged, but did not mandate, legislative 

action. 

F. The Multiple Amendment Challenge is Premature and Baseless 

 

Petitioners argue that the Attorney General’s legal sufficiency statement 

was deficient because it did not reject I-166 on the basis that the initiative 

unlawfully presents multiple amendments to Montana’s Constitution.  This 

challenge is misplaced and baseless since the Attorney General’s legal 

sufficiency analysis and any challenge to it “does not encompass ‘consideration 

of the substantive legality of the issue if approved by the voters.”’  MCFA, ¶ 9 

(incorporating § 13-27-312 (7), MCA).  Further, this challenge cannot be made 

pre-election as this Court has held that “[e]ven if Plaintiffs’ view is correct, this 

type of multiplicity [more than one amendment in a single ballot] is not a 

proper basis for this Court’s intervention in the initiative process prior to 

election.”  Montana Citizens for the Preservation of Citizens’ Rights v. 

Waltermire, 224 Mont. 273, 277, 729 P.2d 1283, 1285 (1986). 

Amici further disputes the factual basis of that multiple amendment 

contention.  I-166 sets policy upon which future actions may or may not be 

taken.  Amici asserts that a reasonable reading of I-166 shows it as a policy 

statement that has one subject.   
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IV. PETITIONERS’ ALTERNATIVE BALLOT LANGUAGE 

MUST BE REJECTED 

 

The Attorney General, as required by law, prepared a statement of 

purpose and statement of implication of a vote on I-166.  Petitioners last argue, 

at pages 14-16 of their Petition, that the Attorney General’s statements do not 

meet requirements of law.  Petitioners propose alternative ballot statement 

language.  Petitioners’ alternative ballot statement language must be rejected. 

First, Petitioners’ alternative ballot statement language proposes use of 

words that do not appear in the text of I-166.  The text of I-166 used the word 

“charged” and the Attorney General includes that word in the ballot statements.  

Petitioners’ alternative ballot statement, however, substitutes the word 

“mandate” or “encourages” in place of “charged.”  In effect, the alternative 

ballot statement rewrites I-166.  As such Petitioners’ proposed ballot statement 

must be rejected, as it is not a fair and impartial summary of the text of I-166.  

Even if the proposed ballot language can be construed as an alternative 

summary, this Court will generally defer to the Attorney General’s statement 

and will not “sit as some kind of literary editorial board.”  MCFA,  

¶ 10, citing to Citizens to Recall v. State, 2006 MT 192, ¶ 10, 333 Mont. 153, 

142 P.3d 764.    

Second, Petitioners’ alternative ballot statement proposes to strike 

portions of the Attorney General’s ballot statements based on legal arguments 
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that are premature or inappropriate for a ballot language challenge.  This Court 

will decline to overrule ballot statements when the challenge raises “only 

substantive legal arguments concerning the legality of the ballot statements and 

underlying initiative.”  MCFA, ¶ 9. 

V. SUMMARY 

Petitioners’ challenge does not focus on the legal sufficiency or ballot 

statement issues involved in the submission of I-166 for signature by voters.  

Instead it raises and focuses on issues involved in the substantive legality of I-

166.  The petition should be denied. 

 

Dated this 6th day of August, 2012. 

 

 

     By         

      Jonathan Motl 

      David K. W. Wilson, Jr. 

      Morrison, Motl & Sherwood 

      Attorneys for Amicus 
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